LABOR-MANAGEMENT REFORM LEGISLATION 





HEARINGS 


BEFORE THE 


SUBCOMMITTEE ON LABOR 


OF THE 


COMMITTEE ON 
LABOR AND PUBLIC WELFARE 
UNITED STATES SENATE 


EIGHTY-SIXTH CONGRESS 
FIRST SESSION 
ON 


S. 505, S. 748, S. 76, S. 1002, S. 1137, and S. 1311 


BILLS PERTAINING TO LABOR-MANAGEMENT REFORM 


JANUARY 28, 29, 30, FEBRUARY 2, 3, 4, 5, 6, 16, 
MARCH 4 AND 9, 1959 


Printed for the use of the Committee on Labor and Public Welfare 


os 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1959 








COMMITTEE ON LABOR AND PUBLIC WELFARE 
LISTER HILL, Alabama, Chairman 


JAMES E. MURRAY, Montana BARRY GOLDWATER, Arizona 

JOHN F, KENNEDY, Massachusetts JOHN SHERMAN COOPER, Kentucky 
PAT McNAMARA, Michigan EVERETT McKINLEY DIRKSEN, Iilinois 
WAYNE MORSE, Oregon CLIFFORD P. CASE, New Jersey 

RALPH W. YARBOROUGH, Texas JACOB K. JAVITS, New York 

JOSEPH 8S. CLARK, Pennsylvania WINSTON L. PROUTY, Vermont 


JENNINGS RANDOLPH, West Virginia 
HARRISON A. WILLIAMS, Jr., New Jersey 


Stewart E. McCuure, Chief Clerk 





SUBCOMMITTEE ON LABOR 
JOHN F, KENNEDY, Massachusetts, Chairman 


PAT McNAMARA, Michigan BARRY GOLDWATER, Arizona 
WAYNE MORSE, Oregon EVERETT McKINLEY DIRKSEN, Illinois 
JENNINGS RANDOLPH, West Virginia WINSTON L. PROUTY, Vermont 


JouN S. ForsytHE, General Counsel of Committee 
RALPH DUNGAN, Professional Staff| Member 
SAMUEL MERRICK, Special Counsel 

MICHAEL J. BERNSTEIN, Minority Counsel 


u 





SI 
| Je 


| 


M 


LTE, SE IT TE 


ROR SEALE ae EY 


DEPOSITED BY THE 
\TED STATES OF AMERICA 


CONTENTS 


Text of— Page 
S. 76_- 3 7 ao ele a Gti SO Gah he pe a 4 tala etd 35 
ie ern se Fe as Oe Aah re ee ere teen Cee 1 
A eee a eee rue bas Be eS Ee ee ; 15 
AL. | eS ea Pe Smee eeu aoe oe 37 
Re PUG iels oie occa ae awele Se pad ete ee eee ee 687 
Fs eR Re ci eg ale ics aie pn eee ee eo ee 747 
Report of the Department of Labor on bills to amend the Labor-Manage- - 
MONE ICCINUIONM OEE DIMES. 22. necro oc ap he anew aabewesous or 40 
CHRONOLOGICAL LIST OF WITNESSES 
JANUARY 28, 1959 
Biemiller, Andrew J., director, Department of Legislation, AFL-CIO, ac- 
companied by J. Albert Woll, general counsel, Thomas Harris, associate 
is general counsel, and Arthur Goldberg, special counsel, AFL—CIO_____- 42 


JANUARY 29, 1959 


Schmidt,-Godfrey. P., attorney, New York.........................--- 91 
Cox, Prof. Archibald, Harvard Law School, Cambridge, Mass_ 


Soha Gh ae e 110 

JANUARY 30, 1959 
Tower, Charles H., National Association of Broadcasters -_ ____- 145 

Triggs, Matt, assistant legislative director, American Farm Bureau Feder- 

SUOB osc wane Sa eee ee ee ee a we ee 159 

FEBRUARY 2, 1959 

linois ‘ 4 , » ‘ 

Browne, Harry, attorney, American Retail Federation, Kansas City, Mo-- 167 


Rooney, Frank J., chairman of the Labor Committee of the Associated 
General Contractors of America, Inc., a by William Dunn, 
assistant executive director _ _ - 190 

Raber, John, president, Indiana Farmers Union, ‘represe nting the National 
Farmers U nion, accompanied by Reuben Johnson, of the Washington 
staff 217 


FEBRUARY 3, 1959 


Reilly, Gerard D., the Chamber of Commerce of the United States, ac- 
companied by William B. Barton, general counsel, U.S. Chamber of Com- 


WGTOG 5 sac eta ebinee = oO. ae Lo shes ak. Sctiadids « 223 

Shouvlin, Joseph C., president, Foremanship Foundation, Dayton, Ohio. 247 

Jeffrey, Harry P., secretary and general counsel, Foremanship Foundation, 
Dayton, ORlts 2 nevi see a rebet A. et tienasb lt. 2 249 


Fepruary 4, 1959 


Mitchell, James P., Secretary of Labor, accompanied by Stuart Rothman, 
SORT ANI «fe saccive: Sessialichannapmanaiets b cAhvarbestca nal Pcs Oem beisedeietshena ti beactatn es & oa nei 255 








IV CONTENTS 
CHRONOLOGICAL LIST OF WITNESSES—Continued 


FeBRuARY 5, 1959 


Ervin, Hon. Sam J., Jr., U.S. Senator from the State of North Carolina 

Mitchell, Hon. James F., Secretary of Labor, accompanied by Stuart 
Rothman, otient or 

Lester, Richard A., professor of economies, faculty associate in the indus- 
trial relations section, acting chairman of the department of economies 
and sociology, at Princeton University - 

Hardenbrook, Donald J., chairman of the Industrial Relations Committee 
of the National Association of Manufacturers, accompanied by Lambert 
Miller, general counsel of the association 


FEBRUARY 6, 1959 


Harrison, George M., chairman, Special Legislation Committee, Railway 
Labor Executive Association; grand president, Brotherhood of Railway 
& Steamship Clerks, Freight Handlers, Express & Station Employees, 
accompanied by Edward Hickey, counsel 

Gray, Richard J., president of the Building and Construction Trades 
Department, AFL-CIO, accompanied by Louis Sherman, legal counsel 

Hayes, A. J., international president, International Association of Ma- 
chinists; accompanied by Arthur J. Goldberg, AFL-CIO, special counsel; 
Edward Hickey, special counsel; Plato E. Papps, chief counsel; and, 
J. William O’Connell, assistant to international president, Internationa! 
Association of Machinists_ 

Goldberg, Arthur J., special counsel, AFL-CIO 


FEBRUARY 16, 1959 


Leedom, Boyd, Chairman, National Labor Relations Board, accompanied 
by Louis G. Silverberg, Director of Information, NLRB, and James V. 
Constantine, Solicitor, NLRB_-_--.-------- ae 


Marcu 4, 1959 


McClellan, Hon. John L., a U.S. Senator from the State of Arkansas 


Marcu 9, 1957 


Mundt, Hon. Carl T., a U.S. Senator from the State of South Dakota 
STATEMENTS 


INDIVIDUALS 


Barela, Federico, president of the Association of State Labor Relations and 
chairman of the Puerto Rico Labor Relations Board _ 
— Joseph A., president, Communications W orkers of Ame rica, on 
. 505_- : 
oe mental statement on “supervi isor”’ 
Biemiller, Andrew J., director, Department of Legislation, AFL-C 10, 
accompanied by J. Albert WwW oll, general counsel; Thomas Harris, asso- 
ciate general counsel; and Arthur G oldberg, special counsel 
Browne, Harry, attorney , American Retail Feder: ition, Kansas City, Mo 
Prepared statement__ 
Cox, Archibald, professor, Harvard Law School, Cambridge, Mass 
Prepared statement_-_ 
Curtis, Hon. Carl T., a U.S. Senator from the State of Nebraska. 
Else, John H., legislative counsel, National Retail Lumber Dealers Asso- 
ciation _ __ 
Ervin, Hon. Sam J., Jr., U.S. Senator from the State of North Carolina __ 
Fischer, Fred C., chairman, Employees Relations Committee of the Na- 
tional Ret: ail Merchants Association____ 
Gilmer, Ben 8., president of the Southern Bell Tele phone & Telegraph Co- 
Goldberg, Arthur J., special counsel, AFL-CIO 
Gray, Richard J. president, Building and Construction Trades Depart- 
ment, AFL- CIO, accompanied by Louis Sherman, legal counsel 


i67 


492 


523 
598 


603 


697 


729 


800 | 


804 


42, 565 
167 
167 
110 
119 
749 


807 
319 
789 


a 
797 


598 
492 








CONTENTS Vv 





STATEMENTS—Continued 


INDIVIDUALS—Continued 


age Hardenbrook, Donald J., chairman of the Industrial Relations Committee 
319 of the National Association of Manufacturers, accompanied by Lambert Page 
Miller, general counsel _ _ - . . te 439 
327 Prepared statement__ 454 
Harrison, George M., erand president, Brotherhood of Railway & Steam- 
ship Clerks, Freight Handlers, Express & Station Employees__ 467 
432 Hayes, A. J., international president, International Association of Machin- 


ists, accompanied by Arthur J. Goldberg, special counsel, AFL-CIO; 
Edward Hickey, special counsel; Plato E. Papps, chief counsel; and 


439 § J. William O'Connell, assistant to the International president, inter- 
national Association of Machinists_ : 523 
Supplemental remarks___. 534 

James, Fleming, Jr., chairman, Connecticut State Board of Labor Rela- 
MONO. oe Ss ee nk SP oo bee we te ee ee eae 781 

Jeffrey, Harry P., secretary and general counsel, Foremanship Foundation, 
Dayton, Ohio as 249 
167 Prepared statement__ ; 251 

Leedom, Boyd, chairman, National Labor Relations Board, accompanied 

492 by Louis G. Silverberg, Director of oe and James V. Con- 
stantine, Solicitor, NLRB- 603 

Lester, Prof. Richard A., profess ssor of economies, faculty associate in the 

industrial relations section, acting chairman of the department of 
economics and sociology, Princeton University____-._-____----_-- 432 

523 Little, George P., er National Acoustical ContractorsAssociation, 
598 on 8. 505-_--- ae aa Pee oes 775 
McClellan, Hon. John L., a U.S. Senator from the State of Arkansas_.___ 697 
Miller, a W., on behalf of Illinois Manufacturers’ Association _ _ _ - 766 

Mitchell, James P., Secretary of Labor, accompanied by Stuart Rothman, 
Solicitor Latigs oceud Suleiwe £6 2 Caewantiens .. 255, 292, 327 
603 Mitnick, Carl T., president, National Association of Home Builders_...-. 762 

y 


Mundt, Senator Karl E., a U.S. Senator from the State of South Dakota. 729 
Paekard, Arthur J., chairman, Governmental! Affairs Committee, American 


Hotel, Ansomiatien ibd oacsns SSD d eee ol si ede seeds fenton 785 
697 Raber, John, preside nt, Indiana Farmers Union, accompanied by Reuben 
Johnson, of the Washington staff __ - an 217 
Reilly, Gerard D., Chamber of Commerce of the United States, accom- 
panied by W illiam B. Barton, generel counsel... 6 6 hope ee wd Se 223 
729 Rooney, Frank J., chairman of the Labor Committee of the Associated 
General Contractors of America, Inc., accompanied by William Dunn, 
assistant executive director__—-___-_-- se oat ee sSeis 190 
Prepared statement__--_-__----_--- snes nis Catered. 190 
Supplemental statement_- - -- aia teagan < ania 215 
Schmidt, Godfrey P., attorney, New Y IT cicesamclntiv besa len =r 91 
Suamiemeutal chalannths «a1 Biswas MBE BS <p weno deweboadeweta 107 
7774) Shouvlin, Joseph C., president, Foremanship Foundation, Day ton, Ohio. 247 
d | Taylor, Tyre, general counsel, Southern States Industrial Council. ______- 770 
800, Tower, C ate Bg H., National Association of Broadcasters - - - -- 145 
804 Triggs, Matt, assistant legislative director, American Farm Bureau Federa- 
y ON UAT IW A hele sekes a ee, Ea Saree ae oe Sika aeee 159 
- Weasler, George, attormey. at law... ~.. ese. area pales doe NE i caetieat 811 
42, 565 
167) ORGANIZATIONS 
TG BPR ClO iva sina zeamsiewcas etd hah ipadetjonide 42 
110} American Farm Bureau Federation - 3 159 
119% American Hotel Association.___..............-_----- sirh awtama st ee 785 
749) American Paper & Pulp Association. _____._____- op icoeenbltn «Sha atin ‘ 772 
)- American Retail Federation, Kansas City, Mo-________._._.--_---__-- 167 
807) Asscciated General Contractors of America, Ine_____- 190 
319§ Board of Monitors for the Internationa! Brotherhood of Teamsters, 
a- Chauffeurs, Warehousemen & Helpers of America____________-------- 107 
789) Brotherhood of Railw ay & Steamship Clerks, Freight Handlers, mans & 
o. 794 SSeerhinael TORING bis aide Nn ~ erent ds sted nn ee = adic bead whl feasts 467 
598) Building & Construction Trades Department, AFL-CIO______________- 492 
rt- Chamber of Commerce of the United PONT tial el AR in aes a oltn chad 223 


492) Colorado State Chamber of Commerce - 


elie at aa nti aa Saab oa ees 758 





CONTENTS 


STATEMENTS—Continued 
ORGANIZATIONS—Continued 


Communications Workers of America, AFL—CIO- 
Supplemental statement on ‘‘supervisor’’ - - - 

Connecticut State Board of Labor Relations 

Ford Motor Co., on section 605 of 8S. 505 

Foremanship Foundation, Dayton, Ohio 

Georgia State Chamber of Commerce - -_-_- 

Illinois Manufacturers’ Association 

International Association of Ms achinists _ _ — - 

International Longshoremen’s & Warehousemen’s ; Union. 

National Acoustical Contractors Association _ —___- 

National Association of Broadeasters___ aes 

National Association of Home Builders, Carl T. Mitnick, president  - 

National Association of Manufacturers_ 4 

National Farmers Union 

National Labor Relations Board 

National Management Association 

National Metal Trades Association 

National Retail Lumber Dealers Association _ 

National Retail Merchants Association_ 

National Society of Professional Engineers- 

Puerto Rico Labor Relations Board_- 

Southern Bell Telephone & Telegraph Co__ 

Southern States Industrial Council 

U.S. Chamber of Commerce . 

Wisconsin Employment Relations Board_ —_ 


LETTERS 


Biemiller, Andrew J., director, Department of Legislation, AFL-CIO: 
Letter, dated February 17, 1959, to Senator Kennedy, containing a list 
of trusteeships established by AFL-CIO unions : 

Carey, John L., executive director, American Institute of (¢ ‘ertified Public 
Accountants: Letter, dated February 4, 1959, to Senator Kennedy, con- 
taining a statement sak 

Chandler, EK. Lawrence, chairman, Engineers Joint Council: Letter, dated 
February 2, 1959, to Senator Kennedy, containing a statement-- 

Doyle, Edward, president, Local 456, International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen & Helpers of America: Letter, dated 
February 19, 1959, to Senator Kennedy, refuting testimony of Mr. 
Schmidt : 

Fenton, Jerome D., General Counsel, National Labor Relations Board: 
Kennedy, Senator John F.: 

Letter to, dated February 12, 1959 
Letter to, dated February 12, 1959, responsive to his request for infor- 
mation regarding cases instituted in court under section 10(j) 

Gaspic, John A., agent, Connecticut Labor Department: Letter, dated 
February 16, 1959, to Senator Kennedy, containing a statement of 
Fleming James, chairman, Connecticut State Board of Labor Relations_ _ 

Gray, Richard J., president, Building and Trades Department, AFL-CIO: 
Letter, dated February 17, 1959, to Senator Kennedy, containing a 
supplemental memorandum ne we Bie 

Kennedy, Senator John F.: Letter, dated May 13, 1958, to Paul H. 
Robbins, executive director, Naticnal Society of Professional Engineers 

Leedom, Boyd, Chairman, NLRB: Letter, dated February 25, 1959, to 
Senator Kennedy, containing information requested by the committee- 

Mitchell, James P., Secretary of Labor: Letter, dated February 16, 1959, 
containing a memoranda, responsive to questions asked at the hearings 

Papps, Plate E., chief counsel, International Association of Machinists: 
Letter, dated February 16, 1959, to Senator Kennedy, containing infor- 
mation relative to the length of Board time to process petitions 

Rothman, Stuart, Solicitor, Department of Labor: Letter, dated April 3, 
1957, to Paul H. Robbins, executive director, National eerste of Pro- 
fessional Engineers__ my ese 

Sanford, L. R., president, Shipbuilde rs Council of America: Letter, dated 
Peletars 2, 1959, to Senator Kennedy, re definition of ‘‘supervisor’’ in 
S. 505__- moe 


808 


346 
402 


780 


518 
796 
669 


407 





223 
783 


85 


814 


814 


808 


346 
402 


780 


786 


CONTENTS 


LETTERS—Continued 


Schmidt, Godfrey P., Board of Monitors for the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers of America: 
Letter, dated February 9, 1959, to Senator Kennedy, containing a 
statement_ 


Smith, James E., legislative assistant to Senator Karl E. Mundt: Letter 
dated February 9, 1959, to Senator Kennedy, containing a statement 
of Benen Saunt ow & Wes. 2 = ccs a ge ees oceans ae 

Yates, Howard N., executive vice president, Colorado State Chamber of 
Commerce: Letter, dated February 4, 1959, to Stewart E. McClure, 
chief clerk, Committee on Labor and Public Welfare, 
statement on 8. 505____......-.-- Be ote ladon Re eer, eae 

Yeagley, J. Walter, Acting Assistant Attorney General: Letter, dated 
February 13, 1959, to the Secretary of Labor, containing a table re 
convictions under section 9(h) of the Labor- Mz anagement Relations Act__ 


containing a 


ADDITIONAL INFORMATION 


“Abuses of Picketing,’”’ editorial in the Washington Post, March 8, 1959_- 
Analysis of S. 76, presented by Senator Curtis. ..................-...- 


Analysis of S. 748, presented by Arthur J. Goldberg, special counsel, 
AFL-CIO 


Analysis of S. 1137, presented by Senator McClellan 
Codes of ethical practices CR er ali oe ee a 
Convictions under section 9(h), Labor-Management Relations Act, 1947 
fo) ee eee ae ae ee ee See 
Explanation of a bill for the enactment of the Labor-Management Rela- 
tions Practices Act of 1947 (submitted by the Department of Labor) - 
“Fiduciary Responsibility for Labor Union Officials,” article submitted 
by the U8: Combet of Comnmnetets ooo 6k he cheek nce 
adeobhane Gd BERIT CAINE oi 6s oii s sen Se mdind reece awn 
Injunctions petitioned for and granted by the NLRB (table)____--______- 
“Judicializing the Administrative Process: Can Labels Really Change 
Facts?” by Lloyd Leedom, reprinted from the “South Dakota Law 
ROGGE 0-255 dele elses eu ees ae Sete so See oe es ee 


“Question of Pack: ging,’ ’ editorial from the W ashington Post, January 24, 
RE SIE LEE E LS CEL AN ENS yee ert ane 

McClellan, Senator John L., remarks of, in behalf of his amendment to 
remove section 604, the prehire provision of the Kennedy-Ives bill, 
taken from the Congressional Record, June 17, 1958___________- 

Mitchell, James P., Secretary of Labor: Explanation of a bill for the 
enactment of the ‘Labor-Management Practices Act of 1959__ 

National Labor Relations Board cases: 
Machinery Overhaul (1: Pa N. L.R.B. 153) 
Moanigaaterg Ward: GRU. Bodily se. 6 occa ew i eu eke 
Carter Manufacturing Co. CRIT Rate Or BOO. ei se Se wrk ec ASE 
d...G, bene (ia N dnc Pcs oc. os. . 
Skirts, Incorporated unreported ______________-__- dan en 
United Brotherhood of Carpenters and Joiners of America (case No. 19- 

Re RO ans SiG Saal et sete hc et ee ee ed eee etn ne 
International Association of Machinists, list of cases involving < 

References to secondary boycotts and coercive picketing in the McClellan 

record, submitted by Senator Curtis.............25....2.....-. Pose 

Some outstanding aspects of the McClellan labor bill (Ss. MBS 

Standards established by the N.L.R.B. for exercise of Federal jurisdiction 

under the L abor- Management Relations Act of 1947, as amended__ 

Trusteeships established by AFL-CIO unions________________- x ae 

Wisconsin Employment Relations Board, memorandum of____._.__--__-- 


vir 


757 


430 


750 
751 


431 
274 


199 


274 


. 555-565 


751 


703 


604 
85 
783 








LABOR-MANAGEMENT REFORM LEGISLATION 


WEDNESDAY, JANUARY 28, 1959 
U.S. SENATE, 


SUBCOMMITTEE ON LABOR OF THE 
COMMITTEE ON LABOR AND PuBLIc WELFARE, 
Washington, D.C. 


The subcommittee met, pursuant to call at 10:30 a.m., room 4232, 
New Senate Office Building, Senator John F. Kennedy (chairman of 
the subcommittee) presiding. 

Present: Senator Kennedy (presiding), McNamara, Morse, Ran- 
dolph, Goldwater, Dirksen, and Prouty. 

Committee staff members present : Stewart E. McClure, chief clerk; 
John S. Forsythe, general counsel; Ralph Dungan and Samuel V. 
Merrick, professional staff members; Michael Bernstein, minority 
counsel, and Ray Hurley, professional staff member. 

Senator Kennepy. The subcommittee will come to order. 

This morning we open hearings on legislation in the area of labor- 
management reform including 8S. 505 sponsored by myself, Senator 
Ervin, and other Senators, the legislation which will be introduced 
by Senator Goldwater today on labor reforms, and related bills which 
will be introduced later in this session. 

(S. 505, S. 748, S. 76, and S. 1002, and departmental reports thereon 
follow :) 


[S. 505, 86th Cong., Ist sess.] 


A BILL To provide for the reporting and disclosure of certain financial transactions and 
administrative practices of labor organizations and employers, to prevent abuses in the 
administration of trusteeships by labor organizations, to provide standards with respect 
to the election of officers of labor organizations, and for other purposes 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That this Act may be cited as the “Labor- 

Management Reporting and Disclosure Act of 1959”. 


DECLARATION OF FINDINGS, PURPOSES, AND POLICY 


Sec. 2. (a) The Congress finds that, in the public interest, it continues to 
be the responsibility of the Federal Government to protect employees’ rights 
to organize, choose their own representatives, bargain collectively, and otherwise 
engage in concerted activities for their mutual aid or protection; that the re- 
lations between employers and labor organizations and the millions of workers 
they represent have a substantial impact on the commerce of the Nation; and 
that in order to accomplish the objective of a free flow of commerce it is essen- 
tial that labor organizations, employers, and their officials adhere to the highest 
standards of responsibility and ethical conduct in administering the affairs of 
their organizations, particularly as they affect labor-management relations. 

(b) The Congress further finds, from recent investigations in the labor and 
management fields, that there have been a number of instances of breach of 
trust, corruption, disregard of the rights of individual employees, and other 
failures to observe high standards of responsibility and ethical conduct which 
require further and supplementary legislation that will afford necessary protec- 
tion of the rights and interests of employees and the public generally as they 
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relate to the activities of labor organizations, employers, labor relations con- 
sultants, and their officers and representatives. 

The Congress, therefore, further finds and declares that the enactment of this 
Act is necessary to eliminate or prevent improper practices on the part of labor 
organizations, employers, labor relations consultants, and their officers and 
representatives which distort and defeat the policies of the Labor-Management 
Relations Act of 1947, as amended, and the Railway Labor Act, as amended, 
and have the tendency or necessary effect of burdening or obstructing commerce 
by (1) impairing the efficiency, safety, or operation of the instrumentalities of 
commerce: (2) occurring in the current of commerce; (3) materially affecting, 
restraining, or controlling the flow of raw materials or manufactured or proc- 
essed goods into or from the channels of commerce, or the prices of such ma- 
terials or goods in commerce; or (4) causing diminution of employment and 

vages in such volume as substantially to impair or disrupt the market for 
goods flowing into or from the channels of commerce. 

(ec) It is declared to be the policy of the United States to advance the ob- 
jectives and protect the national interests referred to in subsection (a), and 
correct the evils referred to in subsection (b) by (1) requiring labor organiza- 
tions, employers, labor relations consultants, and their officers and representa- 
tives engaged in industries affecting commerce to file with the Secretary of Labor 
(hereinafter in this Act referred to as the “Seecretary’”) certain reports and 
information concerning their administrative practices and financial transactions, 
which shall be public information, (2) regulating the appointment of trustees 
or receivers by labor organizations engaged in industries affecting commerce 
to administer the affairs of subordinate labor organizations, (3) providing that 
labor organizations engaged in industries affecting commerce shall elect their 
officers periodically either directly by secret ballot or through delegates chosen 
by secret ballot, (4) encouraging voluntary action by labor organizations and 
employers engaged in industries affecting commerce, through the adoption of 
codes of ethical practices and suitable implementation and publication thereof, 
to eliminate and prevent improper activities in the administration of their 
affairs, their financial transactions, and their relations with each other, and (5) 
providing procedures for preventing acts and omissions of labor organizations, 
employers, labor relations consultants, and their officers and representatives, 
which are detrimental to the rights and interests of individual employees and 
the public, and imposing criminal penalties for willful violations of provisions 
of this Act. 

TITLE I—REPORTING AND DISCLOSURE 


Sec. 101. (a) Every labor organization engaged in an industry affecting 
commerce shall file with the Secretary a copy of its constitution and bylaws 
and a report, signed by its president and secretary or corresponding principal 
officers, containing the following information: 

(1) the name of such labor organization and address of its principal 
place of business ; 

(2) the names and titles of its constitutional officers (including its 
principal financial officer) ; 

(3) the initiation fee or fees which new members are required to pay 
on becoming members of such labor organization ; 

(4) the regular dues or fees which membes are required to pay in order 
to remain members in good standing of such labor organization: and 

(5) through means of a detailed statement, or by reference to provisions 
of its constitution and bylaws or other governing documents, procedures 
followed with respect to (i) qualifications for or restrictions on membership, 
(ii) election of officers and stewards, (iii) calling of regular and special 
meetings (iv) levying of assessments, (v) imposition of fines, (vi) author- 
ization for bargaining demands, (vii) ratification of contract terms, (viii) 
authorization for strikes, (ix) authorization for disbursement of union 
funds, (x) audit of union financial transactions, (xi) participation in in- 
surance or other benefit plans, and (xii) expulsion of members and the 
grounds therefor. Within thirty days after the occurrence of any change 
in the information required by this subsection, the labor organization by 
which the report was filed shall file with the Secretary an amendment to 
the report setting forth such change. 

(b) Every labor organization engaged in an industry affecting commerce shall 
annually file with the Secretary a financial report signed by its chief financial 
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officer and two other principal officers containing the following information in 
such detail as may be necesSary accurately to disclose its financial condition 
and operations for the preceding fiscal year : 

(1) assets and liabilities at the beginning and end of the fiscal year; 

(2) receipts of any kind and the sources thereof ; 

(3) salary and allowances and other disbursements to each officer and 
each employee who received more than $7,000 from labor organizations; 

(4) direct and indirect loans to any officer, employee, or member aggre- 
gating in excess of $500 together with a statement of the security, if any, 
and arrangements for repayment; 

(5) direct and indirect loans to any business enterprise, togeher with 
a statement of the security, if any, and arrangements for repayment; and 

(6) other disbursements of any kind and the purposes thereof. 

(c) Every labor organization required to submit a report under this title 
shall make available the information required to be contained in such report 
to all of its members in such form and manner as the Secretary shall by regula- 
tion prescribe. 

(d) The Secretary may exempt from the requirements of subsection (b) for 
such definite or indefinite periods as he may determine any labor organization 
or class thereof having fewer than two hundred members and having gross 
annual receipts of less than $20,000, including all sums paid over as dues or 
per capita tax to a parent or affiliated labor organization (excluding payments 
received by trustees under section 302(¢e)(5) or (6) of the Labor-Management 
Relations Act, 1947, as amended), if he finds that the exemption of such labor 
organization or class thereof would not interfere with the attainment of the 
objectives of this Act. 

(e) Subsections (f) and (g) of section 9 of the National Labor Relations 
Act, as amended, are hereby repealed. 

Sec. 102. (a) Every officer of a labor organization engaged in an industry 
affecting commerce and every employee of such a labor organization (other than 
a clerical employee, as defined by the Secretary), who received wages, salary, 
expenses or other allowances in excess of $5,000 during the preceding fiscal year 
from labor organizations, shall file with the Secretary a signed report listing and 
describing for the preceding fiscal year. 

(1) any stock, bond, security, or other interest, legal or equitable, which 
he or his spouse or minor child directly or indirectly held in, and any income 
which he or his spouse or minor child derived directly or indirectly from, 
an employer whose employees such labor organization represents or is 
actively seeking to represent, except payments and other benefits received 
asa bona fide employee of such employer ; 

(2) any transaction in which he or his spouse or minor child engaged 
directly or indirectly, involving any stock, bond, security, or loan to or from, 
or other legal or equitable interest in the business of an employer whose 
employees such labor organization represents or is actively seeking to 
represent ; 

(3) any stock, bond, security, or other interest, legal or equitable, which 
he or his spouse or minor child directly or indirectly held in, and any income 
which he or his spouse or minor child directly or indirectly derived from, 
any business a substantial part of which consists of buying from, selling or 
leasing to, or otherwise dealing with, the business of an employer whose 
employees such labor organization represents or is actively seeking to 
represent ; 

(4) any stock, bond, security, or other interest, legal or equitable, which 
he or his spouse or minor child directly or indirectly held in, and any income 
which he or his spouse or minor child directly or indirectly derived from, 
a business any part of which consists of buying from, or selling or leasing 
directly or indirectly to, such labor organization ; 

(5) any direct or indirect business transaction or arrangement between 
him or his spouse or minor child and any employer whose employees his 
organization represents or is actively seeking to represent, except work 
performed and payments and benefits received as a bona fide employee of 
such employer and except purchases and sales of goods or services in the 
regular course of business at prices generally available to any employee 
of such employer; and 

(6) any payment received directly or indirectly from any employer or 
any person who acts as a labor relations expert, adviser, or consultant to 
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an employer pursuant to any agreement or arrangement by which the officer 
or employee is to influence or affect employees in the exercise of rights 
guaranteed by section 7 of the National Labor Relations Act, as amended, 
and the Railway Labor Act, as amended. 

(b) The provisions of paragraphs (1), (2), (3), (4), and (5) of subsection 
(a) shall not apply to securities traded on a securities exchange registered as 
a national securities exchange under the Securities Exchange Act of 1934 or 
to shares in an investment company registered under the Investment Company 
Act of 1940, or to securities of a public utility holding company registered under 
the Public Utility Holding Company Act of 1935, or to any income derived 
therefrom. 

(c) Nothing contained in this section shall be construed to require any officer 
or employee of a labor organization to file a report under subsection (a) unless 
he or his spouse or minor child holds an interest, has received income or a loan 
or has engaged in a transaction described therein. 

Sec. 108. (a) Every employer engaged in an industry affecting commerce 
shall file with the Secretary a report, signed by its president and treasurer or 
corresponding principal officers, listing and describing for the preceding fiscal 

ear— 

7 (1) Any expenditure in connection with any agreement or arrangement 
with a labor relations consultant by which such consultant undertakes activi- 
ties where an object thereof, directly or indirectly, is to persuade employees 
not to exercise, or persuade employees as to the manner of exercising, the 
right to organize and bargain collectively through representatives of their 
own choosing, or undertakes to supply such employer with information 
concerning the activities of employees or a labor organization in connection 
with a labor dispute, except information for use solely in conjunction with 
a judicial, administrative, or arbitral proceeding ; 

(2) Any expenditure, if the total thereof exceeded $2,500 during the 
fiscal year, where an object thereof, directly or indirectly, is to persuade 
employees not to exercise, or persuade employees as to the manner of exer- 
cising, the right to organize and bargain collectively through representatives 
of their own choosing, or is to obtain information concerning the activities 
of employees or a labor organization in connection with a labor dispute: 
Provided, That nothing herein shall be construed as applying to: (i) adjust- 
ments in wages or other employee benefits; (ii) expenditures incurred in 
connection with the publication by such employer in his own name of a 
newspaper, newsletter, or similar house organ or other letter or communi- 
cation, which is part of the normal or regular administration of an employee 
relations program; (iii) expenditures to obtain information for use solely 
in conjunction with a judicial, administrative, or arbitral proceeding. 

(3) Any payment or loan, direct or indirect, of any money or other 
thing of value, or any promise or agreement therefor, to any labor organi- 
zation or any officer of employee of any labor organization except (1) pay- 
ments pursuant to a collective bargaining agreement the terms of which 
have been fully disclosed to the employees in the bargaining unit, (ii) com- 
pensation paid to an officer or employee of a labor organization for, or by 
reason of, his services as an employee of such employer, and (iii) pay- 
ments or loans made by any national or State bank, credit union, insurance 
company, savings and loan association, or other credit institution. 

(b) Every person engaged in providing labor relations consultant service to 
an employer engaged in an industry affecting commerce pursuant to any agree- 
ment or arrangement under which such consultant undertakes activities where 
an object thereof is, directly or indirectly— 

(A) to persuade employees not to exercise, or persuade employees as to 
the manner of exercising, the right to organize and bargain collectively 
through representatives of their own choosing: 

(B) to supply an employer with information concerning the activities of 
employees or a labor organization in connection with a labor dispute, ex- 
eept information for use solely in conjunction with a judicial, administra- 
tive or arbitral proceeding, 

shall file annually a report with the Secretary, signed by its president and 

treasurer or corresponding principal officers, containing the following informa- 

tion: 

(1) the name under which the labor relations consultant is engaged in 
doing business and the address of its principal place of business; 
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(2) receipts of any kind from employers on account of labor relations 
advice or services, designating the sources thereof ; 

(3) disbursements of any kind, in connection with such services and 
the purposes thereof; and 

(4) a detailed statement of the terms of such agreement or arrange- 
ment. 

(c) Nothing in this section shall be construed to require any employer or a 
labor relations consultant to file a report covering the services of a consultant 
by reason of his giving or agreeing to give advice to such employer or repre- 
senting or agreeing to represent such employer before any court, administrative 
agency, or tribunal of arbitration or engaging or agreeing to engage in collec- 
tive bargaining on behalf of such employer with respect to wages, hours, or 
other terms or conditions of employment or the negotiation of an agreement 
or any question arising thereunder. 

(d) Nothing contained in this section shall be construed to require an em- 
ployer to file a report under subsection (a) unless he has made expenditures, 
payments, or loans of the kind described therein. Nothing contained in this 
section shall be construed to require a labor relations consultant to file a 
report under subsection (b) unless he was a party to an agreement or arrange- 
ment of the kind described therein. 

(e) Nothing contained in this section shall be construed to require any reg- 
ular officer, supervisor, or employee of an employer engaged in an industry 
affecting commerce to file a report in connection with services rendered to such 
employer nor shall any employer in an industry affecting commerce be required 
to file a report covering expenditures made to any regular officer, supervisor, or 
employee of an employer as compensation for service as a regular officer, super- 
visor, or employee of such employer. 

Sec. 104. (a) The contents of the reports and documents filed with the Secre- 
tary pursuant to sections 101, 102, and 103 shall be public information, and the 
Secretary may publish any information and data concerning labor organiza- 
tions, employers, and labor relations consultants which he obtains pursuant to 
the provisions of this title. The Secretary may use the information and data 
for statistical and research purposes, and compile and publish such studies, 
analyses, reports, and surveys based thereon as he may deem appropriate. 

(b) The Secretary shall by regulation make reasonable provision for the 
inspection and examination, on the request of any person of the information 
and data contained in any report or other document filed with him pursuant to 
section 101, 102, or 103. 

(c) The Secretary may by regulation provide for the furnishing by the De- 
partment of Labor of copies of reports or other documents filed with the Secre- 
tary pursuant to this title, upon payment of a charge based upon the cost of the 
service: Provided, That the Secretary shall make available without payment of 
a charge, or require any labor organization or employer to furnish, to such State 
agency as is designated by law or by the Governor of the State in which such 
labor organization or such employer has its principal place of business or head- 
quarters, upon request of the Governor of such State, copies of any reports and 
documents filed by such labor organization or by such employer with the Secre- 
tary pursuant to section 101 or 103, or of information and data contained 
therein: Provided further, That no person shall be required by reason of any 
law of any State to furnish to any officer or agency of such State any informa- 
tion included in a report filed by such person with the Secretary pursuant to 
the provisions of this title, if a copy of such report, or of the portion thereof 
containing such information, is furnished to such officer or agency. All moneys 
received in payment of charges fixed by the Secretary pursuant to this subsec- 
tion shall be deposited to the credit of the appropriation of the agency of the 
Department of Labor rendering such service and may be used, in the discretion 
of the Secretary, and notwithstanding any other provision of law, for the ordi- 
nary expenses of such agency. 

Sec. 105. Every person shall make, keep, and preserve for such periods and 
under such conditions as the Secretary shall prescribe, such records and ac- 
counts of financial transactions as may be necessary to prepare and verify the 
financial reports required by sections 101 and 103. 

Sec. 106. (a) Reports required to be filed under sections 101, 102, and 1038 
of this title shall be filed within ninety days after the date of enactment of this 
Act, or within sixty days after the date when any person is first required to file 
any such report pursuant to such sections, whichever is the later date, and an- 


nually thereafter as the Secretary shall prescribe. 
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(b) The Secretary shall have authority to issue, amend, and rescind rules 
and regulations prescribing the form, content, and publication of reports re- 
quired to be filed under this Act and such other reasonable rules and regulations 
(including rules prescribing reports concerning building funds, trusts, or enter- 
prises financed by a labor organization) as he may find necessary to prevent the 
circumvention or evasion of such reporting requirements. In exercising his 
power under this section the Secretary shall prescribe by general rule simplified 
forms of report for labor organizations or employers for whom he finds that a 
detailed report would be unduly burdensome: Provided, That the Secretary may 
revoke such provision for simplified forms of any labor organization or employer 
if he determines, after such investigation as he deems proper, that the purposes 
of this section would be served thereby. 

(c) The Secretary shall have the power and is directed, when he has probable 
cause to believe that any person or labor organization has violated any provi- 
sion of this title, to make an investigation and in connection therewith he may 
enter such places and inspect such records and accounts as may be necessary to 
enable him to determine the facts relative thereto. If any person shall fail or 
refuse to file a report required by this title, the Secretary shall make a full in- 
vestigation and report to the members of the labor organization concerning the 
facts required to be shown in the report and concerning the reasons for such 
failure or refusal to file. The Secretary is authorized in his discretion to pub- 
lish information concerning any such violations and to study such facts, condi- 
tions, practices, or matters, and publish such reports, as he may deem necessary 
or proper to aid in the enforcement of the provisions referred to or in the pre- 
scribing of rules and regulations thereunder. 

Sec. 107. (a) No labor organization engaged in an industry affecting com- 
merce shall make directly or indirectly any loan or loans in excess of $1,500 to 
any officer or employee of such organization. 

(b) No employer engaged in an industry, business or activity affecting com- 
merce shall make directly or indirectly any loan or loans to any officer or em- 
ployee of a labor organization representing or actively seeking to represent his 
employees. 

Sec. 108. (a) Any person who willfully violates or fails to comply with any 
provision of this title or the rules or regulations issued by the Secretary there- 
under shall be fined not more than $10,000 or imprisoned for not more than one 
year, or both. 

(b) Any person who makes a false statement or representation of a material 
fact, knowing it to be false, or who knowingly fails to disclose a material fact, in 
any document, report or other information required under the provisions of this 
title or the rules or regulations issued thereunder shall be fined not more than 
$10,000 or imprisoned for not more than one year, or both. 

(c) Any person who willfully destroys any books, records, reports, or state- 
ments required to be kept by any provision of this title shall be fined not more 
than $10,000 or imprisoned for not more than one year, or both. 

(ad) Each individual required to sign reports under sections 101 and 108 shall 
be personally responsible for the filing of such reports and for any statement 
contained therein. 

Sec. 109. (a) Any person who embezzles, steals, or unlawfully and willfully 
abstracts or converts to his own use or the use .of another any of the moneys, 
funds, securities, property, or other assets of an organization which is exempt 
from taxation under section 501(a) of the Internal Revenue Code of 1954 of 
which he is an officer or by whom he is employed directly or indirectly shall be 
fined not more than $10,000 or imprisoned for not more than five years, or both. 

(b) When any officer or employee of any labor organization has been con- 
victed of embezzling, stealing, or unlawfully and willfully abstracting or con- 
verting to his own use or the use of another any money or property of the labor 
organization in violation of the provisions of subsection (a), and the labor 
organization or its governing board or officers refuse or fail to sue to recover 
such money or property or the value of the same after being requested to do so 
by any member of the labor organization, any member of the labor organization 
may sue the offending officer or employee in any district court of the United States 
or in any State court of competent jurisdiction to recover such money or property 
or the value thereof for the benefit of the labor organization.. No such proceeding 
shall be brought except upon leave of the court obtained upon verified application 
and for good cause shown, which application may be made ex parte. The trial 
judge may allot a reasonable part of the recovery in any action under this sub- 
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section to pay the fees of counsel prosecuting the suit at the instance of the 
member of the labor organization and to compensate such member for any 
expenses necessarily paid or incurred by him in connection with the litigation. 

Sec. 110. (a) Chapter 101 of title 18, United States Code, is amended by adding 
a new section as follows: 


“$2077. (a) False entry and destruction of records of labor organizations 

“Whoever, being an officer, employee, agent, or representative of a labor organi- 
zation engaged in an industry affecting commerce, or an officer, employee, agent, 
representative, or trustee of a trust in which such a labor organization is in- 
terested, makes any false entry in or willfully destroys any book or record, kept 
or made for such labor organization or trust, with intent to injure, defraud, or 
mislead such labor union or trust or any beneficiary thereunder, or with intent 
to obstruct legal process, or to mislead any person authorized by law to examine 
or inspect such book or record, shall be fined not more than $10,000 or imprisoned 
for not more than five years, or both.” 

(b) The analysis preceding chapter 101 of title 18, United States Code, is 
amended by adding at the end thereof the following : 


“2077. False entry and destruction of records of labor organizations.” 


Sec. 111. (a) There shall be in the Department of Labor a Commissioner of 
Labor Reports, who shall be appointed by the President by and with the advice 
and consent of the Senate, shall receive compensation at the highest rate estab- 
lished for grade 18 of the General Schedule of the Classification Act of 1949, as 
amended, and shall perform such duties as may be prescribed by the Secretary 
or required by law. The Secretary may authorize the performance by the Com 
missioner of Labor Reports of any functions of the Secretary under this Act. 

(b) The Secretary is authorized to make such expenditures and, subject to 
the civil service laws and the Classification Act of 1949, as amended, to appoint 
and fix the compensation of such personnel, including attorneys, as may be neces- 
sary to perform the functions imposed on him by this Act. Attorneys appointed 
under this section may appear for and represent the Secretary in any litigation, 
but such litigation shall be subject to the direction and control of the Attorney 
General. 

Sec. 112. Subsections (a), (b), and (c) of section 302 of the Labor Manage- 
ment Relations Act, 1947, as amended, are amended to read as follows: 

“Sec. 302. (a) It shall be unlawful for any employer or any person who acts 
as a labor relations expert, adviser, or consultant to an employer to pay, lend, or 
deliver, or agree to pay, lend, or deliver, any money or other thing of value— 

“(1) to any representative of any of his employees who are employed in 
an industry affecting commerce, or 

“(2) to any labor organization, or any officer or employee thereof, which 
represents, seeks to represent, or would admit to membership, any of the 
employees of such employer who are employed in an industry affecting com- 
merce, or 

“(3) to any employee or group or committee of employees of such em- 
ployer employed in an industry affecting commerce for the purpose of caus- 
ing such employee or group or committee directly or indirectly to influence 
any of the employees in the exercise of the right to organize and bargain 
collectively through representatives of their own choosing ; or 

““(4) to any officer or employee of a labor organization engaged in an in- 
dustry affecting commerce with intent to influence him in respect to any 
of his actions, decisions, or duties as a representative of employees or as 
such officer or employee of such labor organization. 

“(b) (1) It shall be unlawful for any person to request, demand, receive, or 
accept, or agree to receive or accept, any payment or delivery of any money 
or other thing of value prohibited by subsection (a). 

“(2) It shall be unlawful for any labor organization, or for any person acting 
as an Officer, agent, representative, or employee of such labor organization, to 
demand or accept from the operator of any motor vehicle (as defined in part II 
of the Interstate Commerce Act) employed in the transportation of property in 
commerce, or the employer of any such operator, any money or other thing of 
value payable to such organization or to an officer, agent, representative, or 
employee thereof as a fee or charge for the unloading, or in connection with the 
unloading, of the cargo of such vehicle: Provided, That nothing in this para- 
graph shall be construed to make unlawful any payment by an employer to any 
of his employees as compensation for their services as employees. : 
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“(c) The provisions of this section shall not be applicable (1) in respect to 
any money or other thing of value payable by an employer to any of his em- 
ployees whose established duties include acting openly for such employer in 
matters of labor relations or personnel administration or to any representative 
of his employees, or to any officer or employee of a labor organization, who is 
also an employee or former employee of such employer, as compensation for, or 
by reason of, his services as employee of such employer; (2) with respect to the 
payment or delivery of any money or other thing of value in satisfaction of a 
judgment of any court or a decision or award of an arbitrator or impartial chair- 
man or in compromise, adjustment, settlement, or release of any claim, com- 
plaint, grievance, or dispute in the absence of fraud or duress; (3) with respect 
to the sale or purchase of an article or commodity at the prevailing market price 
in the regular course of business, (4) with respect to money deducted from the 
wages of employees in payment of membership dues in or periodic payments to 
a labor organization: Provided, That the employer has received from each em- 
ployee, on whose account such deductions are made, a written assignment which 
shall not be irrevocable for a period of more than one year, or beyond the termi- 
nation date of the applicable collective agreement, whichever occurs sooner; (5) 
with respect to money or other thing of value paid to a trust fund established by 
such representative, for the sole and exclusive benefit of the employees of such 
employer, and their families and dependents (or of such employees families, and 
dependents jointly with the employees or other employers making similar pay- 
ments, and their families and dependents): Provided, That (A) such pay- 
ments are held in trust for the purpose of paying, either from principal or in- 
come or both, for the benefit of employees, their families and dependents, for 
medical or hospital care, pensions on retirement or death by employees, compen- 
sation for injuries or illness resulting from occupational activity or insurance to 
provide any of the foregoing, or unemployment benefits or life insurance, dis- 
ability and sickness insurance, or accident insurance; (B) the detailed basis on 
which such payment is to be made is specified in a written agreement with the 
employer, and employees and employers are equally represented in the adminis- 
tration of such fund; together with such neutral persons as the representatives 
of the employers and the representatives of employees may agree upon and in 
the event the employer and employee groups deadlock on the administration of 
such fund and there are no neutral persons empowered to break such deadlock, 
such agreement provides that the two groups shall agree on an impartial um- 
pire to decide such dispute, or in event of their failure to agree within a reason- 
able length of time, an impartial umpire to decide such dispute shall, on petition 
of either group, be appointed by the district court of the United States for the 
district where the trust fund has its principal office, and shall also contain pro- 
visions for an annual audit of the trust fund, a statement of the results of which 
shall be available for inspection by interested persons at the principal office of 
the trust fund and at such other places as may be designated in such written 
agreement; and (C) such payments as are intended to be used for the purpose 
of providing pensions or annuities for employees are made to a separate trust 
which provides that the funds held therein cannot be used for any purpose other 
than paying such pensions or annuities; or (5) with respect to money or other 
thing of value paid by an employer primarily engaged in the building and con- 
struction industry to a trust fund established by such representative for the 
purpose of pooled vacation benefits or defraying costs of apprenticeship or other 
training program for employees engaged (or who, upon their employment will be 
engaged) in the building and construction industry: Provided, That the require- 
ments of clause (B) of the proviso to clause (5) of this subsection shall apply 
to such trust funds.” 

TITLE II—TRUSTEESHIPS 


Sec. 201. (a) Every national or international labor organization engaged in 
an industry affecting commerce which has or assumes trusteeship over any sub- 
ordinate organization shall file with the Secretary within thirty days. after 
the date of the enactment of this Act or the imposition of any such trustee- 
ship and, semiannually thereafter, a report, signed by its president and secre- 
tary or corresponding principal officers, containing the following information: 
(A) the name and address of the subordinate organization; (B) the date of 
establishing the trusteeship; (C) a detailed statement of the reason or rea- 
sons for establishing or continuing the trusteeship; (D) the nature and ex- 
tent of participation by the membership of the subordinate organization in the 
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selection of delegates to represent such organization in regular or special con- 
ventions or other policy-determining bodies and in the election of officers of such 
national or international labor organization. 

(b) The provisions of sections 104, 105, and subsections (c) and (d) of sec- 
tion 106 of title I shall be applicable to reports filed under this title. 

(c) Any person who willfully violates or fails to comply with any provision 
of this section or the rules or regulations issued thereunder shall be fined not 
more than $10,000 or imprisoned for not more than one year, or both. 

(d) Any person who makes a false statement or representation of a material 
fact, knowing it to be false, or who knowingly fails to disclose a material fact, 
in any report required under the provisions of this section or the rules and regu- 
lations issued thereunder, or willfully conceals or destroys any documents or 
records upon which such report is based, shall be fined not more than $10,000 
or imprisoned for not more than one year, or both. 

(e) Each individual required to sign a report under this section shall be 
personally responsible for the filing of such report and for any statement con- 
tained therein. 

(f) Every labor organization required to submit a report under this title 
shall make available the information required to be contained in such report to 
all of its members in any subordinate organization involved in such form and 
manner as the Secretary shall by regulation prescribe. 

Sec. 202. Trusteeships shall be established and administered by a national 
or international labor organization over a subordinate body only in accordance 
with the constitution of such organization and for the purpose of correcting 
corruption or financial malpractice, assuring the performance of collective bar- 
gaining agreements or other duties of a bargaining representative, restoring 
democratic procedures, or otherwise carrying out the legitimate objects of such 
labor organization. 

Sec. 203. (a) During any period when a subordinate body of a labor organ- 
ization is in trusteeship, it shall be unlawful (1) to count the vote of delegates 
from such body in any convention or election of officers of the labor organiza- 
tion unless the delegates have been chosen by secret ballot in an election in 
which all the members in good standing of such subordinate body were eligible 
to participate, or (2) to transfer to such organization any current receipts or 
other funds of the subordinate body except the normal per capita tax and assess- 
ments payable by subordinate bodies not in trusteeship: Provided, That nothing 
herein contained shall prevent the distribution of the assets of a labor organiza- 
tion in accordance with its charter or constitution and bylaws upon the bona 
fide dissolution thereof. 

(b) Any person who shall willfully violate the provisions of this section shall 
be fined not more than $10,000 or imprisoned not more than one year, or both. 

Sec. 204. (a) Upon the written complaint of any member or subordinate 
body of a labor organization alleging that such organization has violated the 
provisions of section 202 or 203, the Secretary shall investigate the complaint 
and if the Secretary finds probable cause to believe that such violation has 
occurred and has not been remedied he shall, without disclosing the identity of 
the complainant, bring a civil action in any district court of the United States 
having jurisdiction of the labor organization to prevent and restrain such 
violation and for such other relief as may be appropriate. 

(b) For the purpose of actions under this section, district courts of the 
United States shall be deemed to have jurisdiction of a labor organization (1) 
in the district in which such organization maintains its principal office, or (2) 
in any district in which its duly authorized officers or agents are engaged in 
conducting the affairs of the trusteeship. Such organization may be sued as an 
entity. The service of summons, subpena, or other legal process of any court of 
the United States upon an officer or agent of a labor organization in his capacity 
as such shall constitute service upon the labor organization. 

(c) In any proceeding pursuant to this section a trusteeship established by a 
labor organization in conformity with the procedural requirements of its con- 
stitution and bylaws and authorized or ratified by the executive board or similar 
governing body of the labor organization after a fair hearing shall be presumed 
valid for a period of eighteen months from the date of its establishment and 
shall not be subject to attack during such period except upon clear and con- 
vineing proof that the trusteeship was not established in good faith for a pur- 
pose allowable under section 202. After the expiration of eighteen months the 
trusteeship shall be presumed invalid in any such proceeding and its discontinu- 
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ance shall be decreed unless the labor organization shall show by clear and 
convincing proof that the continuation of the trusteeship is necessary for a pur- 
pose allowable under section 202. In the latter event the court may dismiss 
the complaint, enter a decree approving the continuation of the trusteeship for 
such period as it deems appropriate, but not longer than one additional year, or 
retain jurisdiction of the cause. 

Sec. 205. The Secretary shall submit to the Congress at the expiration of 
three years from the date of enactment of this Act a report upon the operation 
of this title. 

Sec. 206. Nothing contained in this title shall be deemed to authorize any 
suit in any court of the United States except upon complaint of the Secretary. 
The rights and remedies provided by this title shall be in addition to any and 
all other rights and remedies at law or in equity: Provided, That upon the 
filing of a complaint by the Secretary the jurisdiction of the district court over 
such trusteeship shall be exclusive and the final judgment shall be res judicata. 


TITLE IlI—ELECTIONS 


Sec. 301. (a) Every national or international labor organization engaged in 
an industry affecting commerce, except a federation of national or international 
labor organizations, shall elect the officers named in its constitution and the 
members of its executive board or similar governing body not less often than 
once every four years either by secret ballot among the members in good stand- 
ing or at a convention of delegates chosen by secret ballot and in accordance 
with its constitution and bylaws. 

(b) Every local labor organization engaged in an industry affecting com- 
merce shall elect the officers named in its constitution and the members of its 
executive board or similar governing body not less often than once every three 
years by secret ballot among the members in good standing and in accordance 
with its constitution and bylaws. 

(ec) In any election required by this section to be held by secret ballot a 
reasonable opportunity shall be given for the nomination of candidates, and the 
members in good standing shall be permitted to vote without coercion and re- 
straint. Not less than fifteen days prior to the election there shall be mailed 
to each member at his last known home address a notice of the time and place 
of the election, unless the election is held at the regular time specified in the 
constitution and bylaws of such organization on file with the Secretary of 
Labor. Each member in good standing shall be entitled to one vote. No mem- 
ber whose dues have been withheld by his employer for payment to such or- 
ganization pursuant to his voluntary authorization provided for in a collee- 
tive bargaining agreement shall be declared ineligible to vote or be a candidate 
for office in such organization by reason of alleged delay or default in the pay- 
ment of dues. The election officials designated in the constitution and bylaws 
or the secretary, if no other official is designated, shall preserve for one year 
the ballots and all other records pertaining to the election. The election shall 
be conducted in accordance with the constitution and bylaws of such organiza- 
tion insofar as they are not inconsistent with the provisions of this title. 

(d) When officers are chosen by a convention of delegates elected by secret 
ballot, the convention shall be conducted in accordance with the constitution 
and bylaws of the labor organization insofar as they are not inconsistent with 
the provisions of this title. The officials designated in the constitution and 
bylaws or the secretary, if no other is designated, shall preserve for one year 
the credentials of the delegates and all minutes and other records of the con- 
vention pertaining to the election of officers. 

(e) No moneys received by any labor organization by ways of dues, assess- 
ment, or similar levy, and no moneys of an employer shall be contributed or 
applied to promote the candidacy of any person in an election subject to the 
provisions of this title. Such moneys of a labor organization may be utilized 
for notices, factual statements of issues, and other expenses necessary for the 
holding of an election. 

(f) If the Secretary, upon application of any member of a local labor organi- 
zation engaged in an industry affecting commerce, finds that the constitution 
and bylaws of such labor organization do not provide an adequate procedure for 
the removal of an elected officer guilty of serious misconduct, such officer may 
be removed for cause shown and after notice and hearing by the members in 
good standing voting in a secret ballot conducted by the officers of such labor 
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organization in accordance with its constitution and bylaws insofar as they are 
not inconsistent with the provisions of this title. 

(g) The Secretary shall promulgate rules and regulations prescribing mini- 
mum standards for carrying out the provisions of subsection (f). 

Sec. 302. (a) A member of a labor organization— 

(1) who has exhausted the remedies available under the constitution 
and bylaws of such organization and of any parent body, or 

(2) who has invoked such available remedies without obtaining a final 
decision within four calendar months after their invocation. 

may file a complaint with the Secretary of Labor within one calendar month 
thereafter alleging the violation of any provision of section 301 (including 
violation of the constitution and bylaws of the labor organization). The 
challenged election shall be presumed valid pending a final decision thereon 
{as hereinafter provided) and in the interim the affairs of the organization 
shall be conducted by the officers elected or in such other manner as its con- 
stitution and bylaws may provide. 

(b) The Secretary shall investigate such complaint and, if he finds probable 
cause to believe that a violation of this Act has occurred and has not been 
remedied, he shall, within sixty days after the filing of such complaint, bring 
a civil action against the labor organization as an entity in the district court 
of the United States in which such labor organization maintains its principal 
office to set aside the invalid election, if any, and to direct the conduct of an 
election under the supervision of the Secretary and in accordance with the 
provisions of this title and such rules and regulations as the Secretary may 
prescribe. The service of summons subpena, or other legal process of a court 
of the United States upon an officer or agent of a labor organization in his 
capacity as such shall constitute service upon the labor organization. 

(c) If, upon a preponderance of the evidence after a trial upon the merits, 
the court finds— 

(1) that an election has not been held within the time prescribed by 
section 301, or 

2) that the violation of section 301 affected the outcome of an election. 
the court shall declare the election, if any, to be void and direct the conduct 
of a new election under supervision of the Secretary and, so far as lawful and 
practicable, in conformity with the constitution and bylaws of the labor organi- 
zation. The Secretary shall promptly certify to the court the names of the 
persons elected and the court shall thereupon enter a decree declaring such 
persons to be the officers of the labor organization. 

(d) An order directing an election, dismissing a complaint, or designating 
elected officers of a labor organization shall be appealable in the same manner 
as the final judgment in a civil action, but an order directing an election shall 
not be stayed pending appeal. 

(e) If the court declares an election to be void after a trial on the merits, it 
shall have power to take appropriate steps to preserve and safeguard the assets 
of the organization pending the selection of officers. 

Sec. 303. The duties imposed and the rights and remedies provided by this 
title shall be exclusive, and no labor organization subject to the provisions of this 
title shall be required to conduct elections of officers with greater frequency 
or in a different form or manner than is required by this title. 

Sec. 304. The provisions of this title shall become applicable— 

(1) ninety days after the date of enactment of this Act in the case of a 
labor organization whose constitution and bylaws can lawfully be modified 
or amended by action of its constitutional officers or governing body, or 

(2) where such modification can only be made by a constitutional con- 
vention of the labor organization, not later than the next constitutional 
convention of such labor organization after the date of enactment of this 
Act, or two years after such date, whichever is sooner. 

Sec. 305. (a) No person who has been convicted of robbery, bribery, extortion, 
embezzlement, grand larceny, burglary, arson, violation of narcotics laws, or 
conspiracy to commit any of such crimes shall serve as an officer, director, 
trustee, member of any executive board or similar governing body, business 
agent, manager, paid organizer, or other paid officer or employee of a labor 
organization engaged in an industry affecting commerce, unless the Secretary 
determines that such persons’s services as an officer, director, trustee, member 
of an executive board or similar governing body, business agent, manager, or 
paid organizer of such organization would not be contrary to the purposes of 


12 LABOR-MANAGEMENT REFORM LEGISLATION 


this Act. Prior to making such a determination the Secretary shall hold an ad- 
ministrative hearing and shall give notice of such proceeding by certified mail 
to the State, county, and Federal prosecuting officials in the jurisdiction or 
jurisdictions in which such person was convicted and also in the jurisdiction 
in which he proposes to serve a labor organization. The Secretary’s determina- 
tion in any such proceeding shall be final. 

(b) No person who, after notice by the Secretary, shall have failed to file 
any information required by title I or title 11, and who, after a hearing on a 
written record, ix determined by the Secretary to have violated title I or title 
II, and no person who has been convicted of any violation of title I or title I 
shall serve as an Officer, director, trustee, member of any executive board or 
similar governing body, business agent, international representative, manager, 
paid organizer, or other paid officer or employee at compensation exceeding 
$4,000 per annum of a labor organization engaged in an industry affecting com- 
merce for a period of five years after such determination by the Secretary or 
such conviction. No labor organization or officer thereof shall knowingly and 
willfully permit any person to assume or hold any office of paid position in 
violation of this subsection. 

(c) Any person who violates this section shall be fined not more than 
$10,000, or imprisoned for not more than one year, or both. 

(d) For the purposes of this section any person who has been convicted of a 
violation of title I or title II shall be deemed to have been “convicted” and under 
the disability of “conviction” from the date of the judgment of the trial court 
or the date of the final sustaining of such judgment on appeal, whichever is the 
later event. 

TITLE IV—CODES OF ETHICAL PRACTICES 


Sec. 401. (a) The Congress hereby declares that it is in the national interest 
that— 

(1) national and international labor organizations and nationwide and 
industrywide associations of employers engaged in industries affecting 
commerce shall voluntarily adopt or subscribe to codes of ethical practices 
obligating such labor organizations or employers, as the case may be, 


to adhere to principles and procedures which, with due regard to their tra- 
ditions and background and their customary forms and procedures, will 
effectively eliminate and prevent improper and unethical activities in the 
administration of their affairs, in the use and expenditure of their funds, 
and in their relations with each other; 

(2) codes of ethical practices for the administration of the affairs and 
the use and expenditures of the funds of a national or international labor 
organization engaged in an industry affecting commerce shall contain 
provisions to safeguard the democratic rights and privileges of members 
and to eliminate and prevent improper and unethical activities on the part 
of labor organizations or their subordinate bodies or organizations, or any 
officer or representative thereof, and measures and procedures to assure 
effective implementation and enforcement of such provisions; 

(3) codes of ethical practices for the conduct of the business and the 
use and expenditure of funds ef an employer engaged in an industry af- 
fecting commerce shall contain provisions to promote harmonious relation- 
ships between such employer and labor organizations which represent or 
seek to represent such employer's employees and to eliminate and prevent 
improper and unethical activities by the employer, or any officer or repre- 
sentative there of in derogation of the rights of employees under section 7 
of the National Labor Relations Act, as amended, or the Railway Labor Act, 
as amended, and measures and procedures to assure effective implementation 
and enforcement of said provisions ; and 

(4) codes of ethical practices shall contain appropriate provisions for 
the publishing of the provisions thereof to employers and employees in 
the industry affected and to the public. 

(b) Codes of ethical practices shall not authorize or sanction any conduct on 
the part of labor organizations or employers, or officers or representatives 
thereof, which violates any Federal, State, or local law. 

Src. 402. (a) There is hereby established an Advisory Committee on Ethical 
Practices (hereinafter referred to as the “Committee”) to advise the Secretary 
in the administration of this Act. 

(b) The Committee shall be composed of fifteen members appointed by the 
Secretary, of whom five shall be chosen from a panel nominated by bona fide 
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labor organizations national or international in scope, five shall be chosen from 
a panel nominated by employer associations industrywide or national in scope, 
and five shall represent the public. Three members shall be appointed for a term 
of one year, three members for a term of two years, three members for a term 
of three years, three members for a term of four years, and three members for a 
term of five years, and thereafter appointment shall be for a term of five years, 
except that members appointed to fill vacancies occurring prior to the expiration 
of the terms of their predecessors shall be appointed only for the remainder of 
such terms. The terms of office of not more than one member representing labor 
organizations, one member representing employer associations, and one member 
representing the public shall terminate in any one year. The Committee shall 
meet at the request of the Secretary, but in any case not less frequently than 
four times each year, and whenever at least one-third of the members request 
a meeting. The members of the Committee shall receive compensation while 
attending meetings and performing work of the Committee at the rate of $50 a 
day, and shall receive necessary travel and other expenses incurred in connection 
with the work of the Committee. 

(c) The Secretary shall provide such data and information, clerical assistance, 
and other services and facilities as may be necessary for the Committee. 

Sec. 403. The Secretary shall report to Congress not later than three years 
from the date of enactment of this Act on the progress achieved by labor organi- 
zations and employers in the elimination, through the voluntary adoption of 
self-policing codes of ethical practices, of improper activities in the administra- 
tion of their affairs and the use and expenditure of their funds and shall include 
in such report such recommendations as he deems appropriate, based upon the 
experience of labor organizations and employers in adopting and implementing 
codes of ethical practices, pursuant to this title. The Secretary is authorized 
to file interim reports on these matters as part of his qnnual reports to Congress, 
pursuant to the provisions of section 9 of this Act ertitled “An Act to create a 
Department of Labor,” approved March 4, 1913 (5 U.S.C. 620). 


TITLE V—DEFINITIONS AND MISCELLANEOUS 


Sec. 501. As used in titles I, IT, III, IV, and V of this Act— 

(a) “Commerce” means trade, traffic, commerce, transportation, transmission, 
or communication among the several States or between any State and any place 
outside thereof. For the purposes of this subsection, “State” includes any State 
of the United States, the District of Columbia, Hawaii, Puerto Rico, the Virgin 
Islands, American Samoa, Guam, Wake Island, the Canal Zone, and Outer 
Continental Shelf lands defined in the Outer Continental Shelf Lands Act (ch. 
345, 67 Stat. 462). 

(b) An activity or industry “affecting commerce” means any activity or indus- 
try in commerce or in which a labor dispute would hinder or obstruct commerce 
or the free flow of commerce, and includes any activity or industry “affecting 
commerce” within the meaning of the Labor-Management Relations Act of 1947, 
as amended. 

(c) “Person” includes one or more individuals, labor organizations, partner- 
ships, associations, corporations, legal representatives, mutual companies, joint- 
stock companies, trusts, unincorporated organizations, trustees, trustees in bank- 
ruptcy, or receivers. 

(d) “Employer” means any employer or any group or association of employers 
which is an employer within the meaning of any law of the United States relat- 
ing to the employment of any employees or which, with respect to any private or 
public employment of employees, may deal with any labor organization concern- 
ing grievances, labor disputes, wages, rates of pay, hours of employment, or 
conditions of work, and includes any person acting directly as an employer or 
indirectly in the interest of an employer in relation to an employee but does not 
include the United States or any wholly owned Government corporations or any 
State or political subdivision of a State. 

(e) “Employee” means any individual employed by an employer. 

(f) “Labor dispute” includes any controversy concerning terms, tenure, or 
conditions of employment, or concerning the association or representation of 
persons in negotiating, fixing, maintaining, changing, or seeking to arrange 
terms or conditions of employment, regardless of whether the disputants stand 
in the proximate relation of employer and employee. 
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(g) “Trusteeship” means any receivership, trusteeship, or other method of 
supervision or control whereby a labor organization suspends the autonomy 
otherwise available to a subordinate body under its constitution or bylaws. 

(h) “Labor organization” means any organization of any kind, any agency, 
or employee representation committee, group, association, or plan, in which 
employees participate and which exists for the purpose, in whole or in part, 
of dealing with employers concerning grievances, labor disputes, wages, rates 
of pay, hours, or other terms or conditions of employment. 

(i) “Labor organization engaged in an industry affecting commerce” means 
a labor organization which— 

(1) is the certified representative of employees under the provisions of 
the National Labor Relations Act, as amended, or the Railway Labor Act. 
as amended; or 

(2) although not certified, is recognized or acting as the representative 
of employees of an employer or employers engaged in an industry, business, 
or activity affecting commerce ; or 

(3) has chartered a local labor organization or subsidiary body which is 
representing or actively seeking to represent employees of employers within 
the meaning of paragraphs (1), or (2); or 

(4) has been chartered by a labor organization representing or actively 
seeking to represent employees within the meaning of paragraphs (1) or 
(2) as the local or subordinate body through which such employees may 
enjoy membership or become affiliated with such labor organization; or 

(5) is a conference, joint board, joint council, or other association or 
aggregation of labor organizations, as heretofore defined, subordinate to a 
national or international labor organization other than a State or local 
central body. 

(j) “Secret ballot’ means any secret written, referendum, or voting machine 
ballot. 

Sec. 502. Nothing contained in titles I, II, III, IV, or V of this Act shall be 
construed to confer any rights, privileges, immunities, or defenses upon em- 
ployers, or to impair or otherwise affect the rights of any person under the 
National Labor Relations Act, as amended, or the Railway Labor Act, as 
amended. 

Sec. 503. For the purpose of any investigation provided for in this Act, the 
provisions of sections 9 and 10 (relating to the attendance of witnesses and the 
production of books, papers, and documents) of the Federal Trade Commission 
Act of September 16, 1914, as amended (15 U.S.C. 49, 50), are hereby made 
applicable to the jurisdiction, powers, and duties of the Secretary of Labor or 
any officers designated by him. 


TITLE VI—AMENDMENTS TO THE LABOR-MANAGEMENT RELATIONS 
ACT OF 1947, AS AMENDED 


Sec. 601. (a) Section 14 of the National Labor Relations Act, as amended, 
is amended by adding a new subsection as follows: 

“(c) The National Labor Relations Board shall assert jurisdiction over all 
labor disputes arising under the National Labor Relations Act, as amended: 
Provided, That the Board is empowered by agreement with any agency of any 
State or Territory to cede to such agency jurisdiction over any cases in any 
industry \other than mining, manufacturing, communications, and transporta- 
tion except where predominantly local in character) even though such cases or 
kinds of cases may involve labor disputes affecting commerce, unless the pro- 
vision of the State or Territorial statute applicable to the determination of such 
cases or kinds of cases by such agency is inconsistent with the corresponding 
provision of this Act or has received a construction inconsistent therewith.” 

(b) Section 10(a) of the National Labor Relations Act, as amended, is 
amended by repealing the proviso thereto. 

Sec. 602. (a) Section 8(b) of the National Labor Relations Act, as amended, 
is amended by striking out the word “and” at the end of paragraph (5), striking 
out the period at the end of paragraph (6), and inserting in lien thereof a 
semicolon and the word “and”, and adding a new paragraph as follows: 

“(7) to carry on picketing on or about the premises of any employer for 
the purpose of, or for the part of any conspiracy or in furtherance of any 
plan or purpose for, the personal profit or enrichment of any individual by 
taking or obtaining any money or other thing of value from such employer 
against his will or with his consent.” 
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(b) Section 10(1) of the National Labor Relations Act, as amended, is hereby 
amended by inserting after “paragraph (4)(A), (B), or (C)” the words “or 
paragraph 7.” 


Sec. 603. (a) After section 8 of the National Labor Relations Act, as amended, 
insert the following new subsection : 

“(e) It shall not be an unfair labor practice under subsections (a) and (b) 
of this section for an employer engaged primarily in the building and construc- 
tion industry to make an agreement covering employees engaged (or who, upon 
their employment, will be engaged) in the building and construction industry 
with a labor organization (not established, maintained, or assisted by any action 
defined in section 8(a) of this Act as an unfair labor practice) because (1) the 
majority status of such labor organization has not been established under the 
provisions of section 9 of this Act prior to the making of such agreement, or 
(2) such agreement requires as a condition of employment, membership in such 
labor organization after the seventh day following the beginning of such 
employment or the effective date of the agreement, whichever is later, or (3) such 
agreement requires the employer to notify such labor organization of opportun- 
ities for employment with such employer, or gives such labor organization an 
opportunity to refer qualified applicants for such employment, or (4) such agree- 
ment specifies minimum training apprenticeship, or experience qualifications for 
employment or provides for priority in opportunities for employment based 
upon length of service with such employer, in the industry or in the particular 
geographical area: Provided, That nothing herein shall set aside the final 
proviso to section 8(a)(3) of this Act: Provided further, That any agreement 
to which clause (1) of this subsection applies, not otherwise constituting a bar 
to a petition filed pursuant to section 9(c) or 9(e), shall not become a bar to 
such petitions solely by reason of this subsection.” 

(b) Nothing contained in the amendment made by subsection (a) shall be 
construed as authorizing the execution or application of agreements requiring 
membership in a labor organization as a condition of employment in any State 
or Territory in which such execution or application is prohibited by State or 
Territorial law. 

Sec. 604. Section 9(c) (3) of the National Labor Relations Act, as amended. 
is amended by striking out the second sentence thereof. 

Sec. 605. Section 2(11) of the National Labor Relations Act, as amended, is 
amended to read as follows: 

“(11) The term ‘supervisor’ means any individual having authority, in the 
interest of the employer, to hire, transfer, suspend, lay off, recall, promote, 
discharge, assign, reward, or discipline other employees, or to adjust their griev- 
ances, Or one who does effectively recommend such action, or whose principal 
function is responsibly to direct other employees, if in connection with the 
foregoing the exercise of such authority is not of a merely routine or clerical 
nature, but requires the use of independent judgment.” 

Sec. 606. If any provision of this Act, or the application of such provision to any 
person or circumstances, shall be held invalid, the remainder of this Act or the 
application of such provision to persons or circumstances other than those as to 
which it is held invalid, shall not be affected thereby. 


[S. 748, 86th Cong., ist sess. ] 


A BILL Providing further safeguards against improper practices in labor organizations 
and in labor-management relations ; requiring disclosure of certain financial transactions 
and administrative practices of labor organizations and their officers and agents and 
reports of direct and indirect dealings between them and employers which may conflict 
with obligations as employee representatives; reinforcing rights of members of labor 
organizations with fee to funds and property, the election and removal of officers, 
and the exercise by other labor organizations of supervisory control, of such organiza- 
tions ; providing penalties for certain criminal acts; and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 


States of America in Congress assembled, That this Act may be cited as the 
“Labor-Management Practices Act of 1959.” 


FINDINGS AND POLICY 
Sec. 2. (a) The Congress hereby finds that the activities of labor organi- 
zations and the employees they represent have substantial impact on the com- 
merce of the Nation and that Federal laws protecting and-enceuraging em- 
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ployees in their rights to organize, bargain collectively, and engage in other 
eoncerted activities for their mutual benefit and protection, and Federal laws 
providing tax exemptions for the labor organizations through which employees 
exercise such rights, clearly manifest the national public interest in these 
activities. The Congress also finds that it is essential to the protection of this 
public interest and of the free flow of commerce and to the principle of al- 
lowing such tax exemptions that labor organizations and the persons who con- 
duct their affairs and handle their funds be kept responsive to the will of their 
membership as expressed in democratic procedures and adhere to the highest 
standards of responsibility to the individual workers who rely on them for 
proper representation and protection of their rights. The Congress further 
finds that disclosures of instances of corruption. abuses of trusts, disregard of 
democratic procedures and of the rights of individual workers, and other fail- 
ures to observe the necessary standards of responsibility indicate the necessity 
of providing further protection of the rights and interests of individual em- 
ployees and the public as they relate to the activities of labor organizations 
and of the responsible officers, agents, and representatives of such organizations 
and persons who deal with them as employers and their agents and middlemen in 
labor-management relations matters; and that such further protection is im- 
portant to the strengthening of the American free enterprise system, to in- 
suring stability and growth in the Nation’s economy, to protecting the revenue 
of the United States, and to promoting relations between labor and manage- 
ment which avoid burdens, obstructions, and interruptions to commerce. 

(b) It is declared to be the policy of the United States to advance the ob- 
jectives, protect the national interests, and correct the evils referred to in sub- 
section (a), and to deter and penalize these acts and omissions of labor or- 
ganizations and their officers, agents, and representatives and those acts of 
employers and their agents and middlemen which are contrary to the rights and 
interest of the publie and of the individual employees of such labor organizations 
represent, by (1) requiring the reporting and disclosure of those organizational 
and financial affairs of labor organizations and of transactions by persons en- 
gaged in labor-management relations in which abuses of trust or authority, 
conflicts of interest, and other improper activities may occur without knowledge 
of those affected unless opened to serutiny: (2) providing remedies for those 
injured by a disregard of responsibilities arising out of positions of trust; (3) 
requiring that officers of lahor organizations be elected at appropriate intervals 
through democratic procedures and by secret vote of the members; (4) regu- 
lating the imposition on subordinate labor organizations of supervisory control 
through the appointment of administrators. trustees, or receivers to administer 
their affairs: (5) providing adequate enforcement measures to assure com- 
pliance with the foregoing requirements: (6) insuring that noncomplying per- 
sons whose labor or management practices do not justify the protection of 
privileges and immunities otherwise available to such persons under Federal 
law cannot claim any right to such benefits and may be disqualified therefrom: 
(7) improving provisions of the Labor Management Relations Act, 1947: and 
(8) imposing criminal penalties for willful wrongdoing. 


TITLE I—GENERAL PROVISIONS 
DEFINITIONS 


Sec. 101. As used in this Act. except in amendments made by this Act to the 
National Labor Management Relations Act, 1948, as amended— 

(a) “Labor organization” means a labor organization engaged in activi- 
ties affecting commerce and includes any labor union or any organization 
of any kind, or any agency or employee representation committee, associa- 
tion, group, or plan, so engaged in which employees participate and which 
exists for the purpose, in whole or in part, of dealing with employers con- 
cerning grievances, labor disputes, wages, rates of pay, hours of employ- 
ment, conditions of work, or other matters incidental to employment rela- 
tionships, and includes further any conference, joint board, joint council, 
or other local, State, regional, national, or international organization com- 
posed of representatives of such labor organizations or in which such labor 
organizations are associated or with which they are affiliated. 

(b) “Employer” means any employer or any group or association of 
employers which is an employer within the meaning of any law of the 
United States relating to the employment of any employees or which, with 
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respect to any private or public employment of employees, may deal with any 
labor organization concerning grievances, labor disputes, wages, rates of 
pay, hours of employment, or conditions of work, and includes any person 
acting directly as an employer or indirectly in the interest of an employer 
in relation to an employee, except that as used in provisions of this Act sub- 
jecting employers to any requirement, liability, prohibition, administrative 
sanction, or punishment, “employer” shall not include the United States or 
any wholly owned Government corporation or any State or political sub- 
division of a State or any employer who is not engaged in any activity or 
in any industry affecting commerce. 

(c) “Employee” includes any individual employed by an employer, and 
shall include any individual whose work has ceased as a consequence of, or 
in connection with, any current labor dispute or because of any unfair labor 
practice. 

(d) “Person” includes one or more individuals, labor organizations, 
partnerships, associations, corporations, legal representatives, mutual com- 
panies, joint-stock companies, trusts, unincorporated organizations, trustees, 
trustees in bankruptcy, or receivers. 

(e) “Commerce” means trade, traffic, commerce, transportation, trans- 
mission, or communication among the several States or between any State 
and any place outside thereof. 

(f) An activity or industry “affecting commerce” means any activity or 
industry in commerce or in which a labor dispute or a violation of this 
Act would hinder or obstruct commerce or the free flow of commerce, and 
includes any activity or industry “affecting commerce” within the meaning 
of the Labor Management Relations Act, 1947, as amended. Labor organ- 
izations engaged in activities affecting commerce include, for purposes of 
this Act, those labor organizations which have officers or members engaged 
in such activities, or which represent employees engaged in such activities. 
or which represent employees or have officers or members who are employed 
by any employer or in any industry engaged in activities affecting commerce, 
including any labor organization certified under Federal law, acting, or 
recognized as the representative of employees of any such employer or in any 
such industry, or actively seeking to represent any such employees, or 
receiving or issuing any charter from or to another labor organization which 
is representing or actively seeking to represent any such employees. 

(g) “Labor dispute” includes any controversy concerning terms, tenure, 
or conditions of employment, or concerning the association or representation 
of persons in negotiating, fixing, maintaining, changing, or seeking to arrange 
terms or conditions of employment, regardless of whether the disputants 
stand in the proximate relation of employer and employee. 

(h) “State” includes any State of the United States, the District of 
Columbia, Hawaii, Puerto Rico, the Virgin Islands, American Samoa, Guam, 
Wake Island, the Canal Zone, and outer Continental Shelf lands defined in 
the Outer Continental Shelf Lands Act (ch. 345, 67 Stat. 462). 

(i) “United States’, when used in a geographical sense, includes all 
territory specified in clause (h). 

(j) “Supervisory control” exercised or assumed by a labor organization 
over a subordinate labor organization means control or management of 
funds, other property, operations, or procedures of the subordinate organiza- 
tion through any receivership, trusteeship, or other procedure in which a 
superVisor, trustee, or other administrator is vested by the superior body 
with authority normally exercised by any officer or officers or by the member- 
ship of the subordinate labor organization. 

(k) “Officer of a labor organization includes any constitutional officer or 
any member of a board, council, committee, or other body established by 
the constitution or charter of a labor organization which is elected pursuant 
to and is empowered by such constitution or charter to exercise governing 
or excutive functions with respect to such labor organization ; and except in 
provisions of this Act referring to the election of officers the term shall 
include any appointed as well as any elected officer. 

(1) “Officer, agent, or other representative” of a labor organization in- 
cludes elected officials and key administrative personnel, whether elected or 
appointed (such as business agents, heads of departments or major units, 
and organizers who exercise substantial independent authority), but not 


salaried nonsupervisory professional staff, stenographic and service person- 
ne). 
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(m) “Secret vote” means any vote in which the voter expresses his choice 
by ballot, referendum, voting machine, or other means, without such choice 
becoming known to any other person. 

(n) “Secretary” means the Secretary of Labor, United States Department 


of Labor. 
SEPARABILITY OF PROVISIONS 


Sec. 102. If any provision of this Act or the application of such provision to any 
person or circumstance is held invalid, the remainder of this Act and the appli- 
cation of such provision to other persons or circumstances shall not be affected. 


EFFECTIVE DATE 


Sec. 108. This Act shall become effective sixty days after the date of enact- 
ment, except that provisions authorizing the promulgation of regulations shall be 
effective on the date of enactment of this Act. 


TITLE II—REPORTING AND DISCLOSURE 
GENERAL REQUIREMENTS 


Sec. 201. Every person required to file reports or other documents with the 
Secretary as provided in this Act shall— 

(a) file, at the times and places and in the forms prescribed therefor, such 
reports or documents containing the information required by this Act. 

(b) maintain records on the matters required to be reported which will 
provide the basic information and related data necessary to explain and 
verify the reports and documents filed as required by this Act; 

(c) keep these records available for examination by the Secretary or his 
authorized representatives for a period of not less than five years.after the 
filing of reports based on the information which they contain. 


REPORTING BY LABOR ORGANIZATIONS 


Sec. 202. (a) Every labor organization shall file with the Secretary copies of 
its constitution, bylaws, and any other basic documents having similar effect, 
together with a report, signed by its president or other chief executive officer 
and by its secretary or other chief records officer, containing the following infor- 
mation: 

(1) The name of the labor organization, its mailing address, and any 
other address at which it maintains headquarters or a principal place of 
business or at which it keeps the records referred to in section 201 (b), (¢); 

(2) The names and titles of its officers; 

(3) The initiation fee or fees required from new or transferred mem- 
bers ; 

(4) The regular dues or fees required of members to remain in good 
standing ; 

(5) Detailed statements, or references to specific provisions of documents 
filed under this subsection which contain such statements, showing the pro- 
vision made and procedures followed with respect to each of the following: 
(i) qualifications for or restrictions on membership, (ii) levying of assess- 
ments, (iii) participation in insurance or other benefit plans, (iv) authori- 
zation for disbursement of union funds, (v) audit of union financial trans- 
actions, (vi) the calling of regular and special meetings, (vii) the selection 
of officers and stewards and of any representatives to other bodies com- 
posed of labor organizations’ representatives, with a specific statement of the 
manner in which each officer referred to in clause (2) was elected, appointed, 
or otherwise selected, (viii) discipline or removal of officers or agents for 
breaches of their trust, and (ix) imposition of fines, suspensions, and expul- 
sions of members, including the grounds for such action and any provision 
rd for notice, hearing, judgment on the evidence, and appeal procedures ; 
anc 

(6) Reference to the specific provisions of documents filed under this sub- 
section which show the procedure followed with respect. to (i) authoriza- 
tion for bargaining demands, (ii) ratification of contract terms, and (iii) 
authorization for strikes. 

(b) Every labor organization by which a report has been filed pursuant to 
subsection (a) shall, after the occurrence of any change in the information 
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required by such subsection, file with the Secretary an amendment to the 
report, setting forth such change, at the time of filing its next annual financial 
report under section 203. 

(c) Every labor organization, at the time of filing the report required by 
subsection (a) and annually thereafter at the time of filing its financial report 
under section 203, shall certify to the Secretary that the constitution and by- 
laws of the organization contain the provisions with respect to election and 
removal of officers which are required by title III of this Act and that the 
organization is complying with all such provisions: Provided, That any labor 
organization which does not have such provisions in its constitution and by- 
laws and cannot lawfully incorporate such provisions therein except by con- 
stitutional convention may, until its next constitutional convention or until two 
years after the effective date of this Act, whichever is the earlier date, meet 
the requirements of this subsection by certifying to the Secretary at the times 
specified herein the facts which make this proviso applicable, together with a 
full description of the provisions and procedures for election and removal of 
officers which are actually followed under its constitution and bylaws. Each 
certification under this subsection shall be signed by the president or other chief 
executive officer of the labor organization and by its secretary or other chief 
records officer. 

(d) Every labor organization which exercises or assumes supervisory con- 
trol over a subordinate labor organization (as defined in section 101(j)) shall 
file with the Secretary, at the time of filing the report required by subsection 
(a) or within thirty days after the assumption of such supervisory control, 
whichever is the later date, and semiannually thereafter a report with respect 
thereto, signed by its president or other chief executive officer and by its secre- 
tary or other chief records officer, which shall certify that such supervisory 
control was assumed and is exercised in conformity with the applicable require- 
ments of title III of this Act and shall provide the following information: (1) 
the name and address of the subordinate organization over which supervisory 
control has been assumed; (2) the date of assumption of such control; (3) 
the length of the period for which such control has been assumed or is expected 
to be exercised; (4) why such control was assumed and the reasons, if any, 
for its continuance; (5) what remains to be done before full autonomy of the 
subordinate organization may be restored and what steps are being taken to 
remove any remaining obstacles; (6) whether any delegates to represent such 
subordinate organization in other bodies or meetings or conventions have been 
or are being selected and if so, how selected, the nature and extent of partic- 
ipation of the membership in the selection, and the extent of authority of such 
delegates; (7) an account of any funds transferred from the subordinate or- 
ganization to the superior organization during the period of supervisory control ; 
and (8) a statement of the amount of normal per capita tax and assessments 
that would be payable by the subordinate organization if it were not under 
supervisory control. 

Sec. 203. (a) Every labor organization shall file with the Secretary, in such 
detail as may be required by the Secretary, a report with respect to its financial 
affairs containing the information required by this section, and shall file such 
a report annually thereafter. The report shall be signed by the president or 
other chief executive officer of the labor organization and by its secretary or 
other chief records officer and its treasurer or other chief financial officer, and 
shall indicate the method by which the labor organization has made available 
to its members, pursuant to section 204, the information required to be con- 
tained in the report. 

(b) Every such annual financial report shall show the assets and liabilities 
of the labor organization at the beginning and close of its last fiscal year, its 
financial activities during the year, the amounts and sources of its receipts 
and the amounts and purposes of its disbursements, including amounts paid as 
compensation and by way of expense or other allowances for each officer, agent, 
or employee whose aggregate compensation and allowances for the year exceeded 
$10,000. 

(c) Every such annual financial report shall also explain in detail, or by 
reference to reports made pursuant to the requirements of section 205 and 
transmitted as attachments, the full circumstances surrounding the receipt by 
the labor organization or (to the extent that information is available by any 
of its officers, agents, or other representatives of any sum of money, any prop- 
erty, any loan, or any other thing of value which has been received during the 
year, directly or through an intermediary, from any employer (other than the 
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United States or a wholly owned Government corporation or any State or polit- 
ical subdivision thereof) having employees who are or might be organized 
or represented by the labor organization, or from any person representing such 
an employer; except that this requirement shall not apply with respect to any 
transaction which is within the provisions of section 302(c) of the Labor Man- 
agement Relations Act, 1947, as amended. 

Sec. 204. Every labor organization required to file reports or other documents 
with the Secretary as provided in this Act shall, in such form and manner as 
the Secretary shall by regulations prescribe, make available to each of its mem- 
bers the information required to be contained in such reports or documents and, 
upon request, at reasonable times and under reasonable conditions, the records 
providing the basic information and data required to be kept as prescribed in 
section 201(b). 


REPORTS OF LABOR-MANAGEMENT FINANCIAL DEALINGS 


Sec. 205. (a) On or before the date prescribed for the filing of the annual fi- 
nancial report of a labor, organization required by section 203, every officer, 
agent, or other representative of such labor organization (as defined in section 
101(1)) shall file with the Secretary a signed report as provided in this subsection 
(which may be filed as an attachment to such annual financial report as provided 
in section 203(c), or separately) if he or his spouse or minor child, during the 
preceding fiscal year of such labor organization, has held an interest, has re- 
ceived income or a loan, or has engaged in a transaction, of any kind listed in 
this subsection, either directly or indirectly through any third person or other- 
wise. Such report shall list and describe for such preceding fiscal year— 

(1) Any transaction or transactions in which any sum of money, any 
property, any loan, or any other thing of value has been received or given by 
such officer, agent, or representative or his spouse or minor child, whether 
directly or through an intermediary, from or to (i) any employer having 
employees who are organized or represented by such labor organization or 
employees whom such organization is actively seeking to represent, or (ii) 
any person representing such an employer in labor-management relations 
matters; together with any other transaction or transactions from or as a 
result of which income or other benefit was derived directly, or indirectly 
through a third person or otherwise, by such officer, agent, or representative 
or his spouse or minor child from any such employer; and such report shall 
identify any third persons involved in such transactons and their part 
therein: Provided, That no report shall be required of payments of the kinds 
referred to in section 302(c) of the Labor-Management Relations Act, 1947, 
as amended, or payments and benefits for work performed as a regular 
employee of such employer, or purchases and sales of goods or services in 
the regular course of business at prices generally available to any employee 
of such employer ; 

(2) Any investment or other interest, legal or equitable, in any employer 
referred to in clause (1) or any loan to or from such an employer during 
the period covered by the report which is not reported pursuant to clause 
(1) and which such officer or agent or representative or his spouse or minor 
child made or held or participated in or derived income or benefit from di- 
rectly or indirectly ; and 

(3) Any investment or other interests, legal or equitable, in any business 
organization engaged in doing business with such labor organization or in 
doing business to a substantial extent with any employer referred to in 
clause (1), any loan to or from such a business, and any transaction with 
such a business from which income or other benefit was derived, which 
such officer or agent or representative or his spouse or minor child made or 
had directly or indirectly during the period covered by the report and which 
is not otherwise reported under this subsection. 

Whenever such officer or agent or representative or his spouse or minor child 
derives some direct or indirect financial or other benefit from a transaction or 
activity otherwise reportable under this subsection, the fact that the transaction 
or activity was not engaged in by him but was engaged in by a relative by blood 
or marriage or other third person shall not relieve him of the obligation to file 
a full report thereof. 

(b) The provisions of subsection (a) shall not be deemed to require a report 
of any bona fide investments: in securities traded on a national securities ex- 
change or in shares of an investment company registered under the Investment 
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a 


Company Act of 1940, or to securities of a public utility holding company reg- 
istered under the Public Utility Holding Company Act of 1935, or to any income 
derived therefrom, if such investment does not constitute a substantial enough 
holding to affect or influence the course of corporate decision. 

(c) The requirements of subsection (a) shall not apply with respect to any 
transaction involving an employer as provided in such subsection, if such em- 
ployer is the United States or a wholly owned Government corporation or any 
State or political subdivision of a State. 

Sec. 206. (a) Every employer shall file with the Secretary a report meeting 
the requirements of subsection (b), within thirty days after the close of any fiscal 
year in which such employer, either directly or through an intermediary, has— 

(1) participated in any transaction with a labor organization or with any 
officer, agent, or other representative of a labor organization, of which a 
report is required from such organization, officer, agent, or representative 
under the provisions of section 203 or 205; or 

(2) made any payment to any of his employees, or to any group or 
committee of his employees, or to any other person (except payments to an 
employee as compensation for or by reason of his regular services as an 
employee of such employer) for the performance, or pursuant to any under- 
Standing or agreement for the performance, by such person or persons of any 
acts whereby (i) any employee may be subjected to restraint, coercion, or 
interference in his exercise of rights guaranteed by section 7 of the National 
Labor Relations Act, as amended, or by the Railway Labor Act, as amended, 
or (ii) information with respect to the exercise of any rights referred to in 
clause (i) is obtained or is sought to be obtained from any employee and 
furnished without his knowledge and consent to his employer. 

(b) E.ch report of an employer filed with the Secretary pursuant to the 
requirements of subsection (a) shall be signed by the, president or other chief 
executive officer and by the treasurer or other chief financial officer of such 
employer, and shall provide the following information : 

(1) The name, address, and position, if any firm or labor organization of 
every person, including any intermediaries, involved in each transaction or 


payment during the year of which a report is required by subsection (a), with 
an explanation of the circumstances of the transaction or payment describ- 
ing its purpose and the terms of any agreement or understanding in connec- 
tion therewith and the relationship thereto of each such person; and 

(2) What, if any, sum or sums were paid or property was transferred or 
proceeds or other benefits were received by, from, to, or through each person 
referred to in clause (1). 


REGULATIONS ON REPORTS, RECORDS AND DISCLOSURE OF REPORTED INFORMATION 


Sec. 207. Reports required to be filed under this Act shall, except as otherwise 
specifically provided, be filed within ninety days after the effective date of this 
Act or within ninety days after the date any organization required to file such a 
report is established, whichever is the later date, and annually thereafter as 
the Secretary shall prescribe. 

Sec. 208. Reports shall be made, records shall be kept, and information shall be 
disclosed under the provisions of this Act in such form, manner, and reasonable 
detail as the Secretary shall prescribe, and subject to such regulations as the 
Secretary shall determine to be necessary to prevent the circumvention or evasion 
of such provisions. 

Sec, 209. (a) The contents of the reports and documents filed with the Secre- 
tary pursuant to this Act shall be public information, and the Secretary may 
publish any information and data concerning labor organizations, employers, 
and other persons which he obtains pursuant to the provisions of this Act, use 
the information and data for statistical and research purposes, and compile and 
publish such studies, analyses, reports, and surveys based thereon as he may 
deem appropriate. 

(b) The Secretary shall by regulations make provision for the inspection and 
examination, on the request of any interested person, of the information and 
data contained in any report or other document filed with him pursuant to the 
provisions of this Act. 

(c) The Secretary may by regulations provide for the furnishing by the Depart- 
ment of Labor of copies of reports or other documents filed with the Department 
pursuant to this Act upon payment of a charge based upon the cost of the service. 
All moneys received in payment of such charges shall be deposited to the credit 
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of the appropriation of the agency of the Department of Labor rendering such 
service and may be used, in the discretion of the Secretary, and notwithstanding 
any other provision of law, for the ordinary expenses of such agency. 

(d) The Secretary shall make appropriate provisions for access by other Fed- 
eral departments and agencies to any information and data acquired by him 
pursuant to the provisions of this title which may be of assistance to such 
departments and agencies in the performance of their statutory functions. 

(e) The Secretary shall make available, or require any person subject to 
the reporting requirements of this Act to furnish, to such State agency as 
is designated by law or by the Governor of the State of the domicile or principal 
place of business of such person, copies of any reports and documents filed by 
such person with the Secretary pursuant to this Act, or of information and 
data contained therein. 


STATUTORY PROVISIONS AMENDED 


Sec. 210. (a) Subsections (f) and (g) of section 9 of the National Labor 
Relations Act, as amended, are amended to read as follows: 

“(f) No investigation shall be made by the Board of any question affecting 
commerce concerning the representation of employees, raised by a labor organi- 
zation under subsection (c) of this section, no labor organization shall be 
eligible for certification under this section as the representative of any employees, 
and no complaint shall issue under section 10 with respect to a charge filed 
by a labor organization, unless such labor organization and any national or 
international labor organization of which such labor organization is an affiliate 
or constituent unit can show that prior thereto it has (1) filed with the Sec- 
retary of Labor the organizational and financial reports and documents required 
by sections 202:and 208 of the Labor-Management Practices Act of 1959, and (2) 
has made available to its members copies of such reports and documents as 
required by section 204 of such Act. 

“(g) No investigation shall be made by the Board of any question affecting 
commerce concerning the representation of employees, raised by an employer 
under subsection (c) of this section, and no complaint shall be issued pursuant 
to a charge made by an employer under section 10, unless (1) such employer 
can show that prior thereto he has filed with the Secretary of Labor any reports 
required of him by section 206 of the Labor-Management Practices Act of 1959, 
or unless (2) there is on file with the Board an affidavit executed contem- 
poraneously or within the preceding twelve-month period by such employer that 
he has not participated in any of the transactions or made any of the payments 
of which a report is required by section 206 of such Act.” 

(b) Clause (i) of section 8(a)(3) of the National Labor Relations Act, as 
amended, is amended by striking out “(g),’”. 

(c) Until expiration of the period provided by section 207 of this Act for the 
initial filing of reports and documents as required by sections 202 and 2083, 
compliance with the provisions of section 9 (f) and (g) of the National Labor 
Relations Act, as amended, as those provisions read prior to the amendments 
made by this section, shall be accepted as compliance with the provisions of 
section 9(f) of such Act as amended by subsection (a) of this section. 


RESPONSIBILITIES OF CERTAIN PERSONS 


Sec. 211. Each individual required by this Act to sign any report prescribed 
therein shall be personally responsible for filing such report as prescribed in 
this Act and for any statements or omissions therein with respect to information 
required to be contained in the report. 

Sec. 212. Nothing in this title shall operate to exempt or relieve any person 
from any liability, duty, penalty, or punishment otherwise applicable under a 
law affecting any labor organization subject to the provisions of this Act or 
its officers or members, unless such application of other law would be contrary 
to a provision of this Act or would interfere with the carrying out of any 
objective of this Act. 
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TITLE III—OBLIGATIONS TO MEMBERS OF LABOR ORGANIZATIONS 


RESPONSIBILITIES OF PERSONS ENTRUSTED WITH FUNDS AND PROPERTY OF A LABOR 
ORGANIZATION 


Sec. 301. (a) Every officer, agent, or other representative of a labor organi- 
zation having any money or other property of such organization in his custody 
or possession by virtue of his position as such officer, agent, or representative 
shall have a duty to the members of the labor organization, requiring him to 
hold such money or property for the benefit of such members and for furthering 
the purposes for which the organization exists, and requiring: him, in handling 
such money or property, to invest, apply, disburse, or otherwise dispose thereof 
only in accordance with such obligation and such purposes and in a manner 
authorized by the constitution, bylaws, and other governing rules of the 
organization. 

(b) An action or proceeding may be maintained in any court of competent 
jurisdiction for an accounting or other appropriate relief with respect to any 
act or omission of any officer, agent, or other representative of a labor organi- 
zation which is in disregard of the duty set forth in this section. Such action 
or proceeding may be maintained by one or more of the principal officers of 
such labor organization in behalf of the members thereof, or by any one or 
more of the members of the labor organization for and in behalf of himself 
or themselves and other members similarly situated, or by an agent or rep 
resentative designated by any such member or members to maintain such action 
or proceeding for and on behalf of all members similarly situated. 

(c) Nothing in this section shall reduce or limit the duties or responsibilities 
of any officer, agent, or other representative of a labor organization under any 
other law of the United States or the law of any State, and nothing in this sec- 
tion shall take away any right or bar any remedy to which members of a labor 
organization are entitled under any such law. 


OFFICERS AND THEIR ELECTION AND REMOVAL 


Sec. 302. (a) Every labor organization shall, in its constitution and bylaws, 
state the qualifications and terms of office for all responsible officials of the 
organization and provide complete and detailed procedures for the nomination, 
election, and removal of officers, which shall meet the minimum standards set 
forth in this section and shall be given full effect by the organization. Terms 
of office so specified ‘shall be for a ‘YeasOnable* period, not to. exceed five years 
in any national or international labor organization and not to exceed three 
years in any local labor organization, and provisions made and followed with 
respect to qualifications of officers shall insure that any member of the labor 
organization, other than members disqualified under any provision of this Act 
or other law, shall have the right to be a candidate for and hold office, subject 
to fair qualifications uniformly imposed. 

(b) Every labor organization shall hold elections of officers at reasonable in- 
tervals, not less often than once in every five years if it is a national or interna- 
tional labor organization and not less often than once in every three years if it is 
a local labor organization, and shall assure to all members a reasonable oppor- 
tunity to nominate candidates and to participate, upon due notice, in the elec- 
tion of their local officers directly by secret vote of the members and in the 
election of their national or other officers either directly by secret vote of the 
members or through representatives to delegate bodies who are elected directly 
by secret vote of the members. The right of a member to be, or to nominate, 
a candidate or to vote in any such election shall not be affected in any manner 
by any delay or default in the payment of dues which have been withheld by his 
employer for payment to the labor organization pursuant to a collective bar- 
gaining agreement. In providing procedures for and in holding such elections, 
the labor organization shall provide adequate safeguards, including observers 
and tellers acceptable to or representing all opposing candidates and physical 
election facilities acceptable to such candidates, to insure to all members a free, 
fair, and honest election and full protection of their rights to vote secretly and 
without restraint or coercion. Ballots and election records shall be preserved 
for a reasonable period, not less than one year, after any such election. 

(c) Every labor organization shall have and follow procedures which effec- 
tively insure to its members the opportunity directly to remove elected officers 
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from office by majority vote upon a showing that a substantial number of the mem- 
bers desire a recall vote. The standards set forth in subsection (b) for the 
conduct of elections of officers by secret vote shall be observed whenever 
the recall of any officer is submitted to vote of the members of the organization 
and in elections to select successors to removed officers, which shall be held 
promptly upon the removal of incumbent officers as provided in this subsection. 

(d) An action or proceeding may be maintained in any court of competent 
jurisdiction by or in behalf of members of a labor organization to obtain appro- 
priate relief with respect to any act or omission of such labor organization, or of 
any officer, agent, or other representative thereof, which is in violation of the 
provisions of this section or section 303 and is not a subject of any pending 
action or proceeding brought by the Secretary under the provisions of title IV 
of this Act. An action or proceeding as authorized by this subsection may be 
maintained by one or more of the members of the labor organization for and in 
behalf of himself or themselves and other members similarly situated, or by 
an agent or representative designated by any such member or members to 
maintain such action or proceeding for and on behalf of all members similarly 
situated. 

(e) For the purposes of any action or proceeding to enforce requirements of 
this section, brought under this title or under title 1V of this Act, a labor organi- 
zation which can show that any provision required by this section to be in- 
corporated in its constitution and bylaws has not been so incorporated because 
such incorporation can lawfully be accomplished only by a constitutional con- 
vention of the iabor organization and such a convention has not been held since 
the effective date of this Act, shall, until the date of its next regular constitu- 
tional convention or until two years after the effective date of this Act, which- 
ever is the earlier date, be relieved from any liability or punishment on account 
of its failure so to incorporate such required provision in its constitution and 
bylaws. 

Sec. 303. (a) It shall be unlawful for any person— 

(1) to contribute or use any moneys of a labor organization or of any 
employer for the promotion of the candidacy of any person in any election 
to which section 302 is applicable: Provided, That this shall not be deemed 
to prohibit the use of moneys of a labor organization for necessary expenses 
of such election, including the furnishing to members of notices and factual 
statements of the issues involved ; or 

(2) to serve as an officer, agent, or other representative of a labor organi- 
zation at any time within five years after such person has been convicted of 
any violation of this Act; or 

(3) to serve as an officer, agent, or other representative of a labor organi- 
zation during any period in which, by reason of such person’s conviction 
of any crime, such person is ineligible to vote in any election held under the 
laws of any State; or 

(4) being a labor organization or any officer thereof empowered to pre- 
vent a person from unlawfully serving as an officer, agent, or other repre- 
sentative of such organization in violation of clause (2) or (3) of this 
subsection, to permit such person to assume or hold any such office or posi- 
tion in violation of such provision. 

(b) Within the meaning of this section, the date of a person’s conviction of 
an offense is the date of the judgment of conviction, except where appeal is taken 
therefrom in which event it is the date on which the highest court in which review 
is sought finally refuses to review or reverse such judgment. 

Within the meaning of this section, serving as an officer, agent, or other repre- 
sentative of a labor organization shail include, but without limitation, serving 
as a supervisor, receiver, trustee, or other administrator of any of the funds, prop- 
erty, operations, or procedures of a labor organization pursuant to an assump- 
tion of supevisory control over such organization by another labor organization. 


SUPERVISORY CONTROL OF ONE LABOR ORGANIZATION BY ANOTHER 


Sec. 304. (a) Every labor organization which assumes or exercises super- 
visory control over a subordinate labor organization shall comply with the pro- 
visions of this section. No such supervisory control shall be assumed or exercised 
except in accordance with applicable provisions of the constitutions and bylaws 
and other governing rules and regulations of the labor organizations involved. 
In no event shall such supervisory control be assumed or exercised for purposes 
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other than insuring democratic, responsible, and honest administration of the 
subordinate organization or effectuating legitimate objects of the labor organiza- 
tions involved, such as the elimination of practices which are dishonest or cor- 
rupt or in disregard of obligations to members of the organization, employers, 
employees, or the public under applicable laws, collective bargaining agreements, 
and constitution and bylaw provisions. 

(b) Supervisory control exercised by a labor organization over a subordinate 
labor organization shall not be exercised for any period longer than is reasonably 
necessary for correction of the evils at which it is directed and full autonomy of 
the subordinate organization shall be restored promptly upon correction of such 
evils. In any action or proceeding under this Act, in the absence of clear and 
convincing proof to the contrary, the continued exercise of supervisory control 
for a period in excess of eighteen months shall be deemed to be for a period 
longer than is reasonably necessary for purposes permitted under this section, 
and where such proof is presented no approval shall be given to any continuation 
of supervisory control for an additional period in excess of one year. 

(ec) It shall be unlawful for any labor organization or for any officer, agent, 
or other representative thereof, during any period in which such labor organiza- 
tion is exercising supervisory control over a subordinate labor organization— 

(1) to count or to suffer or permit to be counted the votes of delegates 
from the labor organization under such supervisory control, in any conven- 
tion or election of officers of such labor organization, except delegates selected 
by the members of the subordinate labor organization by secret vote in 
which all members were given opportunity to participate upon due notice; or 

(2) to transfer or to suffer or permit to be transferred to such labor 
organization any moneys of the labor organization under such supervisory 
control, except the normal per capita tax and assessments that would be 
payable by the subordinate organization if it were not under supervisory 
control (but this shall not prohibit the distribution of the assets of a labor 
organization in accordance with its charter or constitution and bylaws upon 
the bona fide dissolution of such organization). 

(3) to violate any provision of section 303. 


EXERCISE OF RIGHTS BY LABOR ORGANIZATION MEMBERS 


Sec. 305. (a) The insitution of an action or proceeding by or at the instance 
of a member of a labor organization to enforce any provision of this title shall 
not be grounds for disciplinary action by such organization against him. 

(b) Nothing contained in this title shall be construed to supersede or modify 
any existing rights and remedies to which members of a labor organization are 
entitled under the provisions of the constitution and bylaws of such organization 
or under the provisions of any law of any State or Territory (including the 
Commonwealth of Puerto Rico, Guam, and the Virgin Islands), or to prevent 


such members from exercising any right which they may have under any such 
provision. 


TITLE IV—ADMINISTRATION, ENFORCEMENT, AND PENALTIES 
ADMINISTRATION 


Src. 401. (a) The provisions of this Act (excluding amendments made by this 
Act to other statutes) shall, except as otherwise specifically provided therein, be 
administered by the Secretary, who is empowered to take such action and pre- 
scribe such procedures consistent with law and with the policy of this Act as 
may be necessary to obtain compliance with such provisions and effectuate their 
purpose. 

(b) The Secretary is authorized to make such expenditures and, subject to 
the civil-service laws and the Classification Act of 1949, as amended, to appoint 
and fix the compensation of such personnel, including attorneys, as may be 
hecessary to carry out his functions and duties under this Act. Attorneys ap- 
pointed under this section may appear for and represent the Secretary in any 
litigation, but such litigation shall be subject to the direction and control of 
the Attorney General. 

Sec. 402. There shall be in the Department of Labor a Commissioner of 
Labor Reports, who shall be appointed by the President by and with the advice 
and consent of the Senate, shall receive compensation at the highest rate estab- 
lished for grade 18 of the General Schedule of the Classification Act of 1949, 
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as amended, and shall perform such duties as may be prescribed by the Secretary 
or required by law. The Secretary may authorize the performance by the Com- 
missioner of Labor Reports of any functions of the Secretary under this Act or 
any other law of the United States. 

Sec. 403. In the administration of this Act, in order to avoid unnecessary ex- 
pense and duplication of functions among governmental agencies, the Secretary 
may make such arrangements or agreements for cooperation or mutual assistance 
in the performance of functions under this Act and the functions of any such 
agency as be may find to be practicable and consistent with law. The Secretary 
may utilize the facilities or services of any department, agency, or establishment 
of the United States or of any State or political subdivision of a State, includ- 
ing the services of any of its employees, with the lawful consent of such depart- 
ment, agency, or establishment ; and each department, agency, or establishment of 
the United States is authorized and directed to cooperate with the Secretary and, 
to the extent permitted by law, to provide such information and facilities as he 
may request for his assistance in the administration of this Act. The Attorney 
General or his representative shall receive from the Secretary for appropriate 
action such evidence developed in the administration of this Act as may be found 
to warrant consideration for criminal prosecution under the provisions of this 
Act or other Federal law, and the Secretary may refer to any governmental 
agency any evidence obtained by him which may tend to show violation of a 
statute administered by that agency. 



























INVESTIGATIONS AND ENFORCEMENT 





Sec. 404. (a) The Secretary may make such investigations as he deems neces 
sary to determine whether any person has violated or is about to violate any 
provision of law contained in or made applicable by this Act (except amend- 
ments made by this Act to other statutes) or any rule or regulation authorized 
by this Act and may require or permit any person to file with him a statement in 
writing, under oath or otherwise as the Secretary shall determine, as to all the 
facts and circumstances concerning the matter to be investigated. The Secre 
tary is authorized, in his discretion, to publish information concerning any such 
violations, and to investigate any facts, conditions, practices, or matters, includ 
ing the accuracy, completeness, and truth or falsity of information and data re 
ported under provisions of this Act, which he may determine to be necessary or 
proper to aid in the enforcement of the provisions of this Act or in the 
prescribing of rules and regulations thereunder. 

(b) Any person may make a complaint to the Secretary to the effect that 
any person has not complied fully with this Act and the Secretary may, subject 
to the provisions of this Act and other applicable law, take such action upop 
such complaint as he may deem justified. No such complaint shall be made 
public by the Secretary except with the consent of the complainant. 

(c) The Secretary or his authorized representative shall have the power to 
prosecute any inquiry necessary to his functions in any part of the United States, 
and mav enter such premises, inspect such records and documents and make such 
transcriptions from them, question such persons, hold such hearings, make such 
findings of fact after notice and hearing, and make such decisions, based upon 
findings of fact, as are deemed to be necessary or appropriate to the prosecution 
of any investigation authorized by this Act or to the enforcement of any provisio1 
of this Act. 

(d) Upon request of the Secretary, the National Labor Relations Board ani 
the National Mediation Board shall make available to the Secretary any doct 
ments or records in their custody or possession which the Secretary deem 
necessary to enable him to carry out his functions under this Act. 

(e) To aid him in carrying out his duties of inquiring into procedures fe 
lowed by labor organizations in certain cases arising under section 302, 303, 
304, the Secretary may from time to time establish Union Procedures Exami 
ing Board to inquire into particular matters and report thereon, and may d 
solve such Boards and terminate appointments thereto. Union Procedures Ex 
amining Boards shall be composed of a chairman and such other members as th 
Secretary shall determine, who shall be appointed by the Secretary with 
regard to any other provision of law regarding the appointment and compens# 
tion of employees of the United States. Members of such Boards shall recei 
as compensation for their services a reasonable per diem, which the Secreta 
shall by rules and regulations prescribe, for each day actually spent by them i 
the work of such a Board, and shall in addition be reimbursed for their nece 
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sary traveling and other expenses. The Secretary Shall furnish such Boards 
with adequate legal, stenographic, clerical, and other assistance and shall by 
rules and regulations prescribe the procedures to be followed by such Boards. 
Such Boards shall have the power to sit and act in any place in the United States 
and to conduct such hearings as may be necessary to make findings, conclusions, 
and recommendations on the matters referred to them by the Secretary. 

(f) For the purposes of any investigation or hearing provided for in this Act, 













y such— the provisions of section 307 (relating to the attendance of witnesses and the 
‘retary — production of books, papers, and documents) of the Federal Power Act of June 
shment fF 10, 1920, as amended (16 U.S.C. 825f) are hereby made applicable to the juris- 
includ diction, powers, and duties of the Secretary and any officers designated by him, 
lepart-— and to the jurisdiction, powers, and duties of any Union Procedures Examining 
nent off Board conducting any hearing or inquiry in a matter referred to it as provided 





by this Act. 
Sec. 405. The Secretary, whenever it shall appear that any person has violated 








ttorney — or is about to violate any of the provisions of title II or section 302, 303, or 304 of 
opriatef— this Act, or any order, rule, or regulation of the Secretary promulgated under 
»found— authority of this Act, may bring an action in the proper court having jurisdiction 
of this> under section 406 for such relief as may be appropriate including, but without 
mentalf— limitation, injunctions to restrain any such violations and orders to compel com- 
yn of af pliance with the Act and with orders, rules, and regulations issued thereunder. 





Sec. 406. The district courts of the United States, and the United States courts 
of any Territory or other place subject to the jurisdiction of the United States, 
shall have jurisdiction of actions brought by the Secretary under section 405 
and of actions brought by or on behalf of members of labor organizations under 
section 301 or 302, and in any such action the court shall have jurisdiction to 
enter such judgment and such orders as may be necessary to carry out the provi- 
sions of this Act and to provide appropriate relief. An action against a labor 
organization as an entity may be brought in the appropriate district court or 
other court of the United States having jurisdiction at the place where such 
labor organization has its principal office or at any other place where such labor 
organizations may be found. 

Sec. 407. For the purposes of this Act, the service of summons, complaint, 
subpena, or other legal process of any court of the United States, or any com- 
plaint, subpena, or process of the Secretary in an administrative inquiry or 
proceeding under this Act, upon an officer or agent of a labor organization (in- 
cluding a person serving de facto as such officer even though challenge of the 
validity of his election to office has been made), in his capacity as such, shall 
constitute service upon the labor organization. 

Sec. 408. (a) Whenever the Secretary determines upon the basis of a com- 
plaint or otherwise that there is reasonable cause to believe— 

(1) that any labor organization or any employer has failed or refused to 
file a true and proper report or other document as required by title II and 





























power to has done so willfully and under circumstances which may warrant the 
1d States, imposition of sanctions, or 

ake such (2) that any person has violated any of the provisions of sections 302 
ake such and 308 pertaining to elections and removal of officers of labor organizations 
sed onal and the qualifications of officers, agents, and other representatives of such 
osec 





organizations, or 
(3) that any person hag violated any of the provisions of section 304 
pertaining to supervisory control of a labor organization by another labor 
organization, 
uv} and that appropriate corrective action has not been and will not otherwise be 
ry deem taken, the Secretary shall institute administrative proceedings under this section, 
in which there shall be made on the record any necessary decisions with respect 











dures fo} to whether there have or have not been such violations, and there shall be issued 
12, 303, | such order or orders as may be necessary and appropriate to effectuate the 
; Examil} provisions of this title and achieve compliance with any provision or provisions 
| may dif of this Act found to have been violated. The Secretary shall provide by regula- 





dures EX tions for administrative proceedings to carry out the provisions of this section 

4 in a manner conforming to the requirements of the Administrative Procedure 
H Act with respect to adjudication on notice and hearing, and any decisions and 
compens# orders issued under this section shall be made in accordance with the provisions 
of that Act. The Secretary shall make provision in such regulations for the 
referral of questions of violation of section 302, 308, or 304 either to a hearing 
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examiner or to a Union Procedures Examining Board appointed and convened 
as provided in section 404(d), in the discretion of the Secretary, for proceed- 
ings to be conducted as provided in subsection (b). 

(b) Upon referral by the Secretary of a matter to a hearing examiner or to 
a Union Procedures Examining Board as provided in subsection (a), such 
Board or such hearing examiner shall conduct such inquiry, including the hold- 
ing of hearings, as may be necessary to carry out the provisions of this Act. 
Upon the conclusion of any such inquiry, such hearing examiner shall issue and 
certify to the Secretary a decision, or such Board shall file with the Secretary 
a report, setting forth findings and conclusions with respect to the matter in- 
quired into, together with specific recommendations with respect to the correc- 
tion or elimination of any violations of the Act which are found to have occurred 
and with respect to the imposition of administrative sanctions provided by this 
title. Upon receipt of such decision of the hearing examiner or report of the 
Board the Secretary shall cause a copy thereof to be served upon the labor 
organization or other party or parties against whom the proceeding was brought. 
If within ten days of receipt thereof such party or parties file with the Secretary 
a declaration of intent to comply with the determination and recommendations 
of the hearing examiner or of the Board, the Secretary shall grant a reasonable 
period to such party or parties to effectuate compliance therewith, at the end 
of which the case shall be dismissed upon satisfactory evidence of compliance 
submitted by such party or parties to the hearing examiner or to the Board, as 
the case may be. If no such declaration of intent to comply is filed within the 
ten-day period, or if after any such declaration no satisfactory evidence of com- 
pliance is submitted within the period allowed therefor, the Secretary shall 
forthwith issue an appropriate order, adopting as his own the decision of the 
hearing examiner or the findings and conclusions of the Board and ordering 
that such recommendations be given effect by the party or parties against whom 
the proceeding was brought, which shall be a final order in such proceeding; 
unless the Secretary shall have determined to review such findings, conclusions, 
and recommendations upon his own motion or upon the motion of any aggrieved 
person, in which event he shall issue a notice thereof. Upon any such review 
the Secretary shall enter his final order affirming, modifying, or reversing the 
findings, conclusions, and recommendations of the hearing examiner or of the 
Board. 

(c) A final order issued in any proceeding under this section, including any 
final order in proceedings conducted as provided in subsection (b), shall direct 
any parties found in violation of the Act to take necessary corrective action and 
may impose the following sanctions for such period or periods (not exceeding 
five years or such longer period as a violation may continue) and under such 
conditions as may be determined to be necessary to carry out the purposes of 
this Act: 

(1) In the case of a labor organization found to have willfully failed or 
refused to file a true and proper report as required by title II or to have 
violated any of the provisions of section 302, 303, or 304, the organization 
may be declared ineligible (i) to exercise any right or privilege which it 
might otherwise have under any law of the United States to obtain or 
retain a certification or other recognition as the representative of any 
employees and/or (ii) to institute, or to request or obtain any relief or 
redress in, any proceeding in which it might otherwise have a right or 
privilege to do so under the procedures of the National Labor Relations 
Board or its General Counsel or any other Federal administrative agency 
exercising decisional functions in labor-management relations matters; 
and/or (iii) to have the exemption from income taxes provided by section 
501 (a) and (c) (5) of the Internal Revenue Code of 1954, as amended; 

(2) In the case of an employer found to have willfully failed or refused 
to file a true and proper report as required by title II, such employer may 
be declared ineligible to institute, or to request or obtain any relief or 
redress in, any proceeding in which he might otherwise have a right or 
privilege to do so under the procedures of the National Labor Relations 
Board or its General Counsel or any other Federal. administrative agency 
exercising decisional functions in labor-management relations matters. 

Such final order shall, where a violation of section 302 or 303 is found to have 
affected the outcome of any election of officers, declare the election, if any, to be 
void and direct an election to be held under such supervision as the Secretary 
may by order prescribe: Provided, That the Secretary shall in such event make 
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appropriate provision for preserving and safeguarding the assets of the organi- 
zation pending the election of officers and for protecting the members of the 
organization from the consequences of any acts of those persons serving as 


to officers pursuant to the void election which he may find to have been in violation 
ch of the constitution, any bylaws of such organization, or of any provision of this 
\d- Act. No other acts of such persons while serving de facto as such officers shall 
ct. be deemed invalid by reason of the voiding of the election. 
nd (d) Decisions and orders issued by or on behalf of the Secretary pursuant 
ry to this section shall be conclusive upon departments, agencies, or establishments 
in- of the United States, which shall not allow the exercise by any person of any 
PC- right, privilege, or exemption for which such person has been made ineligible 
ed under this section. Any final order made pursuant to this section shall be 
- subject to the provisions of section 409 with respect to judicial enforcement and 
he review. 
or (e) The regulations of the Secretary shall provide for prompt service of 
ht. copies of the complaint, order, or other document by which any proceeding under 
ry this section is instituted, and copies of all motions, notices, decisions, and orders 
ons issued in such proceedings. Service of such documents shall be made by cer- 
ble tified mail upon each party against whom a proceeding is brought, and upon any 
nd Federal departments, agencies, and establishments which, under the provisions 
nce of this section, may be required to act or omit to act in accordance with an 
as order issued in the proceeding. After notification of the pendency of any such 
the proceeding, any such department, agency, or establishment may hold in abey- 
>m- ance any matter or proceeding which may be affected by an order under this 
all section until such decision and order has been made, or may take such other 
the action consistent with law and established procedures as it may consider just 
ing § and proper in the circumstances. 
om Sec. 409. (a) Whenever any person shall fail or refuse to comply with any 
nS; § order issued under section 408, the Secretary may petition any court of appeals 
08, § of the United States (including the United States Court of Appeals for the 
ved District of Columbia), or if all the courts of appeals to which application may 
lew be made are in vacation, any district court of the United States (including the 
the United States District Court for the District of Columbia), within any circuit 
the or district, respectively, wherein the violation involved in any proceedings 
under this title occurred or wherein such person resides, transacts business, or 
any has his principal office, for the enforcement of such order and for appropriate 
rect temporary relief or restraining order, and shall certify and file in the court 
and § 4 transcript of the record in the proceedings, as provided in title 28, United 
ling States Code, section 2112, as amended. Upon such filing, the court shall cause 
such § notice thereof to be served upon such person, and thereupon shall have jurisdic- 
s of tion of the proceeding and of the matter decided therein, and shall have 
power to grant such temporary relief or restraining order as it deems just 
d or® and proper, and to make and enter upon the record so filed a decree enforcing, 
1av€ § modifying, and enforcing as so modified, or setting aside in whole or in part 
tion § the order of the Secretary. No objection that has not been urged before the 
h it Secretary or his designated representative shall be considered by the court, 
n OTF unless the failure or neglect to urge such objection shall be excused because 
any ® of extraordinary circumstances. The findings of the Secretary with respect to 
f or questions of fact if supported by substantial evidence on the record considered 
it OFF as a whole shall be conclusive. If either party shall apply to the court for 
tions leave to adduce additional evidence and shall show to the satisfaction of the 
ency# court that such additional evidence is material and that there were reasonable 
ters; grounds for the failure to adduce such evidence in the hearing provided under 
ction section 408, the court may order such additional evidence to be taken before 
ets the Secretary or a hearing examiner designated by him and to be made a part 
‘used of the transcript. The Secretary may modify his findings and order, or make 
mays new findings and issue a new order, by reason of additional evidence so taken 
of Of and filed, and he shall file with the court such modified or new findings and 
ht or order, which findings with respect to questions of fact if supported by sub- 
tions stantial evidence on the record considered as a whole shall be conclusive. The 
sency§ jurisdiction of the court shall be exclusive and its judgment and decree shall 
. be final, except that the same shall be subject to review by the appropriate 
have# court of appeals if application was made to the district court as hereinabove 
aa provided, and by the Supreme Court of the United States upon writ of certiorari 


or certification as provided in section 1254 of ttile 28 of the United States 
Code, as amended. 
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(b) Any person aggrieved by an order or the Secretary issued under section 
408 may obtain a review of such order in any court of appeals of the United 
States in the circuit wherein the violation involved was alleged to have been 
committed or wherein such person resides, transacts business, or has his 
principal office, or in the United States Court of Appeals for the District of 
Columbia, by filing in such court a written petition praying that the order of the 
Secretary be modified or set aside. A copy of such petition shall be forthwith 
served upon the Secretary, and thereupon the aggrieved party shall file in the 
court a transcript of the record in the proceeding, certified by the Secretary 
and meeting the requirements of title 28, United States Code, section 2112, as 
amended. Upon such filing, the court shall proceed in the same manner as 
in the case of an application by the Secretary under subsection (a), and shall 
have the same exclusive jurisdiction to grant to the Secretary such temporary 
relief or restraining order as it deems just and proper, and in like manner to 
make and enter a decree affirming, enforcing, modifying, and enforcing as so 
modified, or setting aside in whole or in part the order of the Secretary; the 
findings of the Secretary with respect to questions of fact if supported by 
substantial evidence on the record considered as a whole shall in like manner 
be conclusive. 

(c) The commencement of proceedings under this section shall not operate 
as a stay of the Secretary’s order. 

(d) Proceedings in the courts of appeals under this section shall be given 
preference over other cases pending therein, and shall be in every way expedited. 


PENALTIES 


Sec. 410. (a) Any person who, willfully, violates or fails to comply with 
any provision of this Act requiring the reporting or disclosure of information 
or the rules and regulations applicable thereto shall be fined not more than 
$5,000 or imprisoned not more than one year, or both. 

(b) Any person who makes a false statement or representation of a material 
fact, knowing it to be false, or who knowingly fails to disclose a material fact, 
in any document, report, or other information required under the provisions of 
this Act or the rules and regulations thereunder shall be fined not more than 
$10,000 or imprisoned not more than five years, or both. 

Sec. 411. Any person who willfully conceals or destroys any book, record, 
report, statement or document required by this Act or the rules and regulations 
thereunder to be kept, shall be fined not more than $10,000 or imprisoned not 
more than five years, or both. 

Sec. 412. (a) Whoever, being engaged directly or indirectly in or connected 
in any capacity with (i) the administration, management, or control of money 
or other property of a labor organization, or of a trust in which such labor 
organization is interested, or (ii) the making of any report or the keeping of 
any books or records of such labor organization or trust— 

(1) embezzles, steals, or unlawfully takes or converts to his own use 
or the use of another, any moneys, credits, funds, securities, property, or 
other assets or things of value of any such labor organization or trust, or 
pledged to or otherwise made a part of funds of such organization or trust, 
or 

(2) makes any false entry in or willfully destroys any book, record, 
report, or statement kept or made for any such labor organization or trust, 
with intent to injure, defraud or mislead such organization, any member 
or members thereof or such trust or any beneficiary thereunder, or with 
intent to obstruct legal process, or to mislead anyone authorized or entitled 
to examine the affairs of such organization or trust, 

shall be fined not more than $10,000 or imprisoned not more than five years, 
or both. 

(b) As used in this section, the term “trust in which a labor organization is 
interested” means a trust or other organization (i) which was created or estab 
lished by such labor organization, or one or more of the trustees or one or 
more members of the governing body of which is selected or appointed by such 
labor organization, and (ii) a primary purpose of which is to provide benefits 
for the members of such labor organization or their beneficiaries. 

Sec. 413. Whoever willfully performs any act declared unlawful by section 
303 or section 304(c) of this Act shall be fined not more than $10,000 or im- 
prisoned not more than one year, or both. 
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Sec. 414. (a) Whoever— 

(1) being an employer or a person acting in a representative capacity 
for or on behalf of an employer, directly or indirectly gives or offers any 
money or thing of value, or any promise or agreement therefor, or any 
other bribe, to any officer, agent, or other representative of any labor or- 
ganization or trust in which a labor union is interested, because of or with 
intent to influence him in respect to any of his actions, decisions, or other 
duties as such officer, agent, or other representative of such labor organiza- 
tion or trust, or 

(2) being an officer, agent, or other representative of a labor organiza- 
tion or trust in which a labor organization is interested, directly or in- 
directly gives or offers any money or thing of value, or any promise or 
agreement therefor, or any other bribe, to any employer or any person 
acting in a representative capacity for or on behalf of an employer, because 
of or with intent to influence him in respect to any of his actions, decisions, 
or other duties as or on behalf of an employer which relate to the labor- 
management relations of such employer with employees or their repre- 
sentatives; or 

(3) being an officer, agent, or other representative of a labor organiza- 
tion or trust in which a labor organization is interested, asks, accepts, or 
receives any money or thing of value, or promise or agreement therefor, or 
any other bribe, from any employer or any person acting in a representative 
eapacity for or on behalf of an employer, because of or with intent to be 
influenced in respect to any of his actions, decisions, or other duties as 
such officer, agent, or other representative of such labor organization or 
trust, or 

(4) being an employer or a person acting in a representative capacity for 
or on behalf of an employer, asks, accepts, or receives any money or thing 
of value, or promise or agreement therefor, or any other bribe, from any 
officer, agent, or other representative of a labor organization or trust in 
which a labor organization is interested, because of or with intent to be 
influenced in respect to any of his actions, decisions, or other duties as or 
on behalf of an employer which relate to the labor management relations 
of such employer with employees or their representatives, 

shall be fined not more than three times the amount of such money or value of 
such thing or imprisoned not more than three years, or both. 

(b) No witness shall be excused from testifying or producing books, papers, 
or other evidence in any case or proceeding before any grand jury or court of 
the United States involving violations of, or conspiracies to violate, this section 
on the ground that the testimony or evidence required of him may tend to in- 
criminate or subject him to a penalty or forfeiture. But no such witness shall 
be prosecuted or subjected to any penalty or forfeiture for or on account of 
any transaction, matter, or thing concerning which he is compelled, after having 
claimed his privilege against self-incrimination, to testify or produce evidence, 
nor shall testimony so compelled be used as evidence in any criminal proceeding 
(except prosecutions described in the proviso contained in this subsection) 
against him in any court: Provided, That no witness shall be exempt under the 
provisions of this subsection from prosecution for perjury or contempt com- 
mitted while giving testimony or producing evidence under compulsion as pro- 
vided in this subsection. 

(c) As used in this section, the term “trust in which a labor organization is 
interested” means a trust or other organization (i) which was created or estab- 
lished by such labor organization, or one or more of the trustees or one or more 
members of the governing body of which is selected or appointed by such labor 
organization, and (ii) a primary purpose of which is to provide benefits for the 
members of such labor organization or their beneficiaries. 

Sec. 415. (a) Section 302 of the Labor Management Relations Act, 1947, as 
amended, is hereby amended by striking out all of subsections (a) and (b) of 
said section and inserting in lieu thereof the following : 

“(a) It shall be unlawful for any employer, or any person acting in his inter- 
est, directly or indirectly, to pay or deliver or agree to pay or deliver any money 
or other thing of value— 

“(1) to any labor organization, or officer, agent, or employee thereof, 
representing any of the employees of such employer who are employed in an 
industry affecting commerce or to any labor organization any of the mem- 
bers of which are employed in the same trade, craft, ur class as such em- 
ployees or to an officer, agent, or employee of such a labor organization; 
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“(2) to any employee of such employer who is engaged in an industry 
affecting commerce or to any group or committee of such employees for the 
purpose of causing such employee or group or committee of employees to in- 
terfere with, restrain, or coerce any other employees of such employer in the 
exercise of any right secured to employees by section 7 of the National 
Labor Relations Act, as amended, or by the Railway Labor Act, as amended, 

“(b) It shall be unlawful for any person to request, demand, receive, or ac- 
cept, or agree to receive or accept, any payment or delivery of money or other 
thing of value prohibited by subsection (a) of this section.” 

(b) Subsection (c) of such section is amended by striking out “representa- 
tive’ in clause (1) and inserting in lieu thereof “person,” by striking out “or” 
preceding clause (5); by striking out “by such representative” in clause (5); 
and by striking out the period at the end thereof and inserting a semicolon 
in lieu thereof, and by adding thereto the following: “or (6) with respect 
to money or other thing of value paid by an employer to a trust fund estab- 
lished for the purpose of defraying costs of an apprenticeship or other train- 
ing program for employees: Provided, That the requirements of clause (B) of 
the proviso to clause (5) of this subsection shall apply to such trust funds.” 


TITLE V—LABOR-MANAGEMENT RELATIONS 


Sec. 501. (a) Section 3(a) of the National Labor Relations Act, as amended, 
is amended by adding after the period at the end thereof the following: “Not 
more than three members of the Board shall be members of the same political 
party.” 

(b) Section 3(d) of the National Labor Relations Act, as amended, is amended 
by adding after the period at the end thereof the following language: “In case of 
a vacancy in the office of the General Counsel the President shall designate the } 
officer or employee who shall serve as General Counsel during such vacancy.” 

Sec. 502. (a) Section 6 of the National Labor Relations Act, as amended, is 
redesignated “6(a)” and is further amended by adding at the end thereof 
the following new subsection (b): 

“(b) (1) The Board, in its discretion, may, by rule or otherwise, decline to 
assert jurisdiction over any labor dispute where, in the opinion of the Board, 
the effect of such labor dispute on commerce is not sufficiently substantial 
to warrant the exercise of its jurisdiction. 

(2) Nothing in this Act shall be deemed to prevent or bar any agency or 
the courts of any State or Territory (including the Commonwealth of Puerto 
Rico, Guam, and the Virgin Islands), from assuming and asserting jurisdiction 
over labor disputes over which the Board declines, pursuant to paragraph (1) 
of this subsection, to assert jurisdiction.” 

Sec. 503. (a) Section 8(b)(4) of the National Labor Relations Act, as 
amended, is amended to read as follows: 

“(4) (i) to engage in, or to induce or encourage any individual employed 
by any person engaged in commerce or in an industry affecting commerce 
to engage in, a strike or a refusal in the course of his employment to use, 
manufacture, process, transport, or otherwise handle or work on any 
goods, articles, materials, or commodities or to perform any serviices; or 

“(ii) to threaten, coerce, or restrain any person engaged in commerce or 
in an industry affecting commerce, 

where an object thereof is: (A) forcing or requiring any employer or self- 
employed person to join any labor or employer organization; (B) forcing or 
requiring any person to cease, or to agree to cease, using, selling, handling, 
transporting, or otherwise dealing in the products of any other producer, 
processor, or manufacturer, or to cease, or to agree to cease, doing business 
with any other person, or forcing or requiring any other employer to recognize 
or bargain with a labor organization as the representative of his employees 
unless such labor organization has been certified as the representative of such 
employees under the provisions of section 9; (C) forcing or requiring any 
employer to recognize or bargain with a particular labor organization as the 
representative of his employees if another labor organization has been certified 
as the representative of such employees under the provisions of section 9; 
(D) forcing or requiring any employer to assign particular work to employees 
in a particular labor organization or in a particular trade, craft, or class rather 
than to employees in another labor organization or in another trade, craft, or 
class, unless such employer is failing to conform to an order or certification 
of the Board determining the bargaining representative for employees perform- 
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ing such work: Provided, That nothing contained in this subsection (b) shall 
be construed to make unlawful a refusal by any person to enter upon the premises 
of any employer (other than his own employer), if the employees of such em- 
ployer are engaged in a strike ratified or approved by a representative of such 
employees whom such employer is required to recognize under this Act: Provided 
further, That nothing contained in clause (B) of this paragraph (4) shall be 
construed to make unlawful where not otherwise unlawful (i) any strike 
against, or refusal to perform services for, any person who has contracted or 
agreed with an employer to perform for such employer work which he is unable 
to perform because his employees are engaged in a strike not unlawful under 
this Act; or (ii) any strike or refusal to perform services at the site of the con- 
struction, alteration, painting, or repair of a building, structure, or other 
work and directed at any of several employers who are in the construction 
industry and are jointly engaged as joint venturers or in the relationship of 
contractors and subcontractors in such construction, alteration, painting, or 
repair at such site, and there is a labor dispute, not unlawful under this Act 
or in violation of an existing collective bargaining contract, relating to the 
wages, hours, or other working conditions of employees employed at such site 
by any of such employers.” 

(b) Section 303(a) of the Labor Management Relations Act, 1947, as amended, 
is amended to read as follows: 

“(a) It shall be unlawful, for the purpose of this section only, in an industry 
or activity affecting commerce, for any labor organization to engage in any 
activity or conduct defined as an unfair labor practice in section 8(b) (4) of 
the National Labor Relations Act, as amended.” 

Sec. 504. (a) Subsection (b) of section 8 of the National Labor Relations 
Act, as amended, is amended by striking out the word “and” at the end of 
paragraph (5), by striking out the period at the end of paragraph (6) and in- 
serting in lieu thereof a semicolon and the word “and”, and by adding a new 
paragraph as follows: 

“(7) to picket or cause to be picketed, or threaten to picket or cause 
to be picketed, any employer with the object of forcing or requiring an 
employer to recognize or bargain with a labor organization as the repre- 
sentative of his employees, or forcing or requiring the employees of an em- 
ployer to accept or select such labor organization as their collective bargain- 
ing representative: 

“(A) where the employer has recognized in accordance with this Act 
any other labor organization and a question concerning representation 
may not appropriately be raised under section 9(c) of this Act; or 

““(B) where within the preceding twelve months a valid election under 
section 9(c) of this Act has been conducted ; or 

“(C) where the labor organization cannot establish that there is a 
sufficient interest on the part of the employees in having such labor organiza- 
tion represent them for collective bargaining purposes; or 

“(D) where such picketing has been engaged in for a reasonable period 
of time and at the expiration of such period an election under section 9(c) 
has not been conducted. 

“(E) Nothing in this paragraph (7) shall be construed to permit any act 
which would otherwise be an unfair labor practice under this section 8.’ 

(b) Subsection (1) of section 10 of such Act is amended by striking out the 
first sentence and substituting in lieu thereof the following: “Whenever it is 
charged that any person has engaged in an unfair labor practice within the 
meaning of paragraph (4) (A), (B), or (C), or paragraph (7) of section 8(b), 
the preliminary investigation of such charge shall be made forthwith and given 
priority over all other cases except cases of like character in the office where 
it is filed or to which it is referred.” 

Sec. 505. Section 8(d) of such Act is amended by striking out all of the lan- 
guage after the colon at the end of paragraph (4) and in lieu thereof inserting 
the following: “The duties imposed upon employers, employees, and labor organ- 
izations by paragraph (2), (3), and (4) shall become inapplicable upon an inter- 
vening certification of the Board under which the labor organization or indi- 
vidual, which is a party to the contract, has been superseded as or ceased to be 
the representative of the employees subject to the provisions of section 9(a), 
and the duties so imposed shall not be construed as requiring either party to a 
contract for a fixed period to discuss or agree to any modification of the terms 
and conditions of employment whether or not embodied in such contract, if such 
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modification is to become effective before such terms and conditions can be 
reopened under the provisions of the contract. Any employee who engages in 
a strike within the sixty-day period specified in this subsection shall lose his 
status as an employee of the employer engaged in the particular labor dispute, 
for the purposes of sections 8, 9, and 10 of this Act, as amended, but such loss 
of status for such employee shall terminate if and when he is reemployed by 
such employer.” 

Seo. 506. (a) Section 9(c) (1) of the National Labor Relations Act, as amended, 
is amended by inserting the word “or” after the semicolon at the end of clause (B) 
and adding a new clause “(C)”, as follows: 

“(C) by an employer primarily engaged in the building and construction 
industry and a labor organization acting in behalf of employees engaged 
(or who, upon their employment, will be engaged) in the building and con- 
struction industry, asserting that such employer recognizes such labor organ- 
ization as the representative defined in section 9(a) and has entered into a 
collective bargaining agreement with such labor organization ;”. : 

(b) Such subsection is further amended by inserting a colon before the period 
at the end thereof and adding the following language: “Provided, That the Board 
may, without prior thereto having conducted an election by secret ballot, certify 
a labor organization referred to in clause (C) of this paragraph as the exclusive 
representative of employees of an employer referred to in said clause (C) in 
such unit as the Board may find is appropriate for the purposes of collective bar- 
gaining with respect to rates of pay, wages, hours, and other conditions of em- 
ployment: Provided further, That the preceding proviso shall not apply where 
there is no history of a collective bargaining relationship between the petitioning 
employer and labor organization prior to the current agreement or an employee 
or group of employees or any individual or labor organization acting in their 
behalf allege, and the Board finds, that a substantial number of employees pres- 
ently employed by the employer in the bargaining unit assert that the labor organ- 
ization is not a representative as defined in section 9(a).” 

Sec. 507. Section 9(c) (3) of the National Labor Relations Act, as amended, is 
amended by striking out all of the second sentence thereof. 

Sec. 508. Section 9(c) (4) of the National Labor Relations Act, as amended, is 
amended to read as follows: 

““(4) Nothing in this section shall be construed to prohibit the Board from 
conducting elections prior to hearing where the Board finds no substantial 
objection to such proceeding is being made or the waiving of hearings by 
stipulation for the purpose of a consent election in conformity with the regu- 
lations and rules of decision of the Board.” 

Sec. 509. Section 9(h) of the National Labor Relations Act, as amended, is 
amended to read as follows: 

“(h) (1) No investigation shall be made by the Board of any question affecting 
commerce concerning the representation of employees, raised by a labor organiza- 
tion or employer under subsection (c) of this section, and no complaint shall be 
issued pursuant to a charge made by a labor organization or employer under 
subsection (b) of section 10, unless there is on file with the Board an affidavit 
meeting all requirements of paragraph (2) of this subsection and not found by 
any court to be false, executed contemporaneously or within the proceding twelve- 
month period by each officer of such labor organization and the officers of any 
national or international labor organization of which it is an affiliate or con- 
stituent unit, or by each individual who, as such employer or as an officer or 
representative of such employer, is engaged in dealing with, or in receiving 
reports to the employer of dealings with, a labor organization concerning griev- 
ances, labor disputes, wages, rates of pay, hours, or other terms or conditions 
of employment. 

“(2) Each affidavit executed pursuant to the requirements of this subsection 
shall state that the affiant is not, and during the preceding twelve-month period 
has not been, a member of the Communist Party or affiliated with such party, 
and that neither the affiant nor any organization of which he is a member or 
which he supports, or of which he has been a member or which he has sup- 
ported during the preceding twelve-month period, believes in or teaches the 
overthrow of the United States Government by force or by any illegal or uncon- 
stitutional methods. The provisions of section 1001 of title 18 of the United 
States Code shall be applicable in respect to such affidavits.” 
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Sec. 510. No provision of this title shall be deemed to make an unfair labor 
practice any act which was performed prior to the effective date of this title 
which did not constitute an unfair labor practice prior thereto. 

Sec. 511. The amendments made by this title shall take effect sixty days 
after the date of the enactment of this Act. 


[S. 76, 86th Cong., 1st sess.] 


A BILL To amend the Labor Management Relations Act, 1947, as amended, and for other 
purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Labor Management Relations 
Act, 1947, as amended, is hereby further amended as follows: 

(a) Section 8(b) (4) of title I of such Act is amended to read as follows: 

“(4) To exert, attempt to exert, or threaten to exert (regardless of the pro- 
visions in any collective bargaining or other contract) against an employer, or 
employees of an employer, economic or any other type of coercion, by picketing 
or by any other means, where an object thereof is— 

“(A) causing or attempting to cause any employer or self-employed person 
to join any labor or employer organization ; 

“(B) causing or attempting to cause an employer or other person to 
cease doing business with any other person ; 

“(C) causing or attempting to cause any other employer to recognize 
or bargain with a labor organization as the representative of his employees 
unless such labor organization has been certified as the representative of 
such employees under the provision of section 9; 

“(D) causing or attempting to cause any employer to interfere with his 
employees’ right to join or refrain from joining a labor organization as 
set forth in section 7; 

“(B) foreing or requiring employees to join or refuse to join a labor 
organization except as provided in the first proviso to section 8(a) (3) ; 

“(F) causing or attempting to cause any employer to assign particular 
work to employees in a particular labor organization or in a particular trade, 
craft, or class rather than to employees in another labor organization or 
in another trade, craft, or class, unless such employer is failing to conform 
to an order or certification of the Board determining the bargaining repre- 
sentative for employees performing such work: Provided, That nothing 
contained in subsection (b) shall be construed to make unlawful a refusal 
by any person to enter upon the premises of any employer (other than 
his own employer), if the employees of such employer are engaged in a 
strike ratified or approved by a representative of such employees whom 
such employer is required to recognize under this Act :”. 

(b) Section 10(1) of title I of such Act is amended by striking out the first 
sentence and inserting in lieu thereof the following: ‘Whenever it is charged that 
any person has engaged in an unfair labor practice within the meaning of para- 
graph (4) (A), (B), (C), (D), (E), or (F) of section 8(b), the preliminary 
investigation of such charge shall be made forthwith and given priority over all 
other cases except cases of like character in the office where it is filed or to 
which it is referred.” 

(c) Section 308 of title 8 of such Act is amended to read as follows: “Whoever 
shall be injured in his business or property by reason of any act or acts which 
are made an unfair labor practice under section 8(b) (4) of the National Labor 
Relations Act, as amended, may sue therefor in any district court of the United 
States subject to the limitations and provisions of section 301 of this Act without 
respect to the amount in controversy, or in any other court having jurisdiction 


cor parties, and shall recover the damages by him sustained and cost of the 
suit.’ 
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[S. 1002, 86th Cong., 1st sess.] 


A BILL To establish standards protecting the rights of rank and file members of labor 
organizations by providing democratic procedures in the election of officers and delegates 
of such organizations; the protection of funds created from dues and assessments col- 
lected from members; the safeguarding of their rights of self-determination; and for 
other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) the constitution of every labor or- 
ganization engaged in an industry affecting commerce shall provide that its prin- 
cipal offices and the members of its executive board or similar governing body 
shall be elected not less often than, in the case of a national or international 
labor organization, once every four years, and, in the case of a local labor organi- 
zation, once every three years, and that any such election, and any election of 
delegates to any national or international convention, shall be held in accord- 
ance with the following requirements and procedures: 

(1) No individual shall be a candidate who has not been nominated by a peti- 
tion containing the signatures of a number of members of such organization who 
were members in good standing at the time their signatures were affixed to 
the petition, which number shall be equal to not less than 2 per centum of the 
total number of members of such labor organization who were members in good 
standing on the date which precedes by one hundred and twenty days the date 
of the election in which such individual is a candidate. 

(2) No inividual shall be a candidate who by reason of conviction of any of- 
fense against the laws of the United States or of any State is ineligible to vote in 
elections held under the laws of the State of his legal residence. 

(3) Any such petition shall be filed with the secretary of such labor organiza- 
tion not sooner than ninety days nor later than thirty days prior to the date of 
such election, and such secretary shall provide each individual who is nominated 
by any such petition with a signed statement acknowledging the receipt of the 
petition pursuant to which he has been nominated. 

(4) As soon as practicable after the expiration of the period during which such 
petitions may be filed with such secretary, such secretary shall certify to all 
members of the labor organization who are members in good standing, by mail 
directed to the last known address of each such member, the names of the various 
individuals who have been duly nominated for the various offices to be filled in 
the forthcoming election. 

(5) Immediately following the making of the certifications provided for in 
paragraph (4), such secretary shall proceed to establish an election committee 
to be composed as follows: One member for each of the individuals duly nomi- 
nated for office in the forthcoming election, such member to be designated by 
such individual in a statement signed by such individual and filed with such 
Secretary. No individual shall be eligible to serve as a member of an election 
committee who is not, at the time he is appointed or designated to serve on 
such committee, a member in good standing of the labor organization, who at 
such time is an officer or employee of the labor organization or any other 
labor organization of which such labor organization is an affiliate or constituent 
unit, or who is a nominee for an office to be filled in the forthcoming election. 
If the number of eligible individuals designated to serve as members of the 
election committee is less than six, then the individuals who are members of 
the election committee shall select such additional eligible individuals to serve 
as members of the committee as may be necessary in order that such committee 
shall consist of six members. The election committee shall select one of its 
members as chairman. 

(6) It shall be the duty of the election committee to supervise the conduct 
of the election, to advise the members of the labor organization of the time and 
place the election is to be held, to count the ballots and to certify to the mem- 
bership of the labor organization the results thereof, and to preserve for not 
less than one year the ballots cast in, and other records maintained in con- 
nection with, the election. 

(7) Voting in such elections shall be by secret, printed ballots, which shall 
be prepared by the election committee. Ballots may be cast through the use of 
first-class mail service if the election committee so provides. 

(b) If within sixty days after such an election is held, or if no election has 
been held, after the date an election was required to have been held under the 
provisions of subsection (a), there is filed with the Secretary of Labor (here- 
inafter referred to as the “Secretary”) a petition containing the signatures of 
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a number of members of the labor organization who were members in good 
standing at the time their signatures were affixed to the petition, which number 
shall be equal to not less than 2 per centum of the total number of members of 
such labor organization who were members in good standing on the date such 
election was held or was so required to have been held, alleging that the con- 
stitution of such labor organization does not comply with the requirements 
contained in subsection (a), or that requirements of such constitution have not 
been complied with, the Secretary shall immediately proceed to investigate such 
allegation and, if he finds probable cause to believe that such allegation is true 
and that, if an election has been held, the failure to comply with the require- 
ments contained in subsection (a) has had a substantial effect on the outcome 
of the election, he shall immediately ‘bring a civil action against the labor 
organization as an entity in the district court of the United States for the 
district in which such labor organization maintains its principal office to set 
aside the election and to direct the conduct of a new election under the super- 
vision of the Secretary and in accordance with the requirements contained in 
subsection (a) and such rules and regulations as the Secretary may prescribe. 
The service of summons, subpena, or other legal process of a court of the United 
States upon an officer or agent of a labor organization in his capacity as such 
shall constitute service upon the labor organization. 

(c) If, upon a preponderance of the evidence after a trial upon the merits, 
the court finds— 

(1) that an election has not been held within the time prescribed by 
subsection (a), or 
(2) that the violation of the requirements contained in subsection (a) 
substantially affected the outcome of the election, 
the court shall declare the election, if any, to be void and direct the conduct of 
a new election under the supervision of the Secretary and, so far as lawful 
and practicable, in conformity with the constitution and bylaws of the labor 
organization. The Secretary shall promptly certify to the court the names of the 
persons elected and the court shall thereupon enter a decree declaring such 
persons to be the officers of the labor organization. 

(d) An order directing an election, dismissing a complaint, or designating 
elected officers of a labor organization shall be appealable in the same manner 
as the final judgment in a civil action, but an order directing an election shall 
not be stayed pending appeal. 

(e) If the court declares an election to be void after a trial on the merits, 
it shall have power to take appropriate steps to preserve and safeguard the 
assets of the organization pending the selection of officers. 

(f) For the uurpose of any investigation provided for in this section, the 
provisions of sections 9 and 10 (relating to the attendance of witnesses and the 
production of books, papers, and documents) of the Federal Trade Commission 
Act of September 16, 1914, as amended (15 U.S.C. 49, 50), are hereby made 
applicable to the jurisdiction, powers, and duties of the Secretary of Labor or 
any officers designated by him. 

(g) As used in this section— 

(1) “Commerce” means trade, traffic, commerce, transportation, transmission, 
or communication among the several States or between any State and any place 
outside thereof. For the purposes of this paragraph, “State” includes any State 
of the United States, the District of Columbia, Hawaii, Puerto Rico, the Virgin 
Islands, American Samoa, Guam, Wake Island, the Canal Zone, and Outer 
Continental Shelf lands defined in the Outer Continental Shelf Lands Act 
(ch. 345, 67 Stat. 462). 

(2) An activity or industry “affecting commerce” means any activity or 
industry in commerce or in which a labor dispute would hinder or obstruct 
commerce or the free flow of commerce, and includes any activity or industry 
“affecting commerce” within the meaning of the Labor-Management Relations 
Act of 1947, as amended. 

(3) “Labor organization” means any organization of any kind, any agency, 
or employee representation commitee, group, associaton, or plan, in which em- 
ployees participate and which exists for the purpose, in- whole or in part, of 
dealing with employers concerning grievances, labor disputes, wages, rates of 
pay, hours, or other terms or conditions of employment. 

Seo. 2. Section 9 of the aNtional Labor Relations Act, as amended, is amended 
by adding at the end thereof the following new subsections : 

“(i) No investigation shall be made by the Board of any question affecting 
commerce concerning the representation of employees, raised by a labor organiza- 
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tion under subsection (c) of this section, and no complaint shall be issued 
pursuant to a charge made by a labor organization under subsection (b) of 
section 10, unless there is on file with the Board an affidavit executed contem- 
poraneously or within the preceding twelve-month period by such labor organiza- 
tion and any national or international labor organization of which it is an 
affiliate or constituent unit declaring that the constitution or bylaws of such 


labor organization and of any national or international labor organization of f 


which it is an affiliate or constituent unit provide that no authorized strike 
shall be called except upon approval of a majority of the employees in the 
affected unit voting by secret ballot in accordance with the following: 

“(1) No strike ballot shall be taken until there have elapsed (A) a period of 
twenty days during which the labor organization shall have made all reasonable 
efforts to settle the dispute by means of collective bargaining, and (B) an 
additional period of twenty days to enable the parties to the dispute to explain 
fully their respective positions to the employees involved in the dispute and 
to the public; 

“(2) Any such strike ballot shall be conducted by an election committee con- 
sisting of one member selected by the labor organization, one member selected 
by the employer, and a third member selected by such members. If the em- 
ployer fails to select a member within five days after having been requested 
by the labor organization in writing to do so, such member shall be selected by 
the National Labor Relations Board. If the member selected by the employer 
or the Board and the member selected by the labor organization are unable to 
agree within five days upon the selection of the third member, such third member 
shall be selected by the National Labor Relations Board; 

“(3) The election committee shall promptly prepare and distribute ballots 
by first-class mail to all employees in the bargaining unit involved in the labor 
dispute with appropriate instructions and envelopes to enable such employees 
to execute and return the ballots, addressed to a designated post office box 
accessible only to the elections committee as a body, in such manner that the 
signature of the voter will appear on the outer envelope for the purpose of 
determining his eligibility in case of dispute; 

“(4) The election committe shall process and count the ballots in such manner 
that the identity of the individual casting a particular ballot will be unknown 
to the committee or to any other person, and after the votes have been tabulated 
shall certify the results of the election to the parties to the dispute; and 

“(5) If a majority of the employees voting in such election vote to authorize 
a strike, such strike may be ordered or authorized by the labor organization, but 
only after the expiration of any collective bargaining contract then in effect. No 
strike shall be authorized to commence on a date later than eighty days following 
the date of the election pursuant to which such strike was authorized. 

“(j) Upon the filing of a petition in writing signed by not less than 10 per 
centum of all of the employees of a bargaining unit or a petition signed by 
not less than two of the members of the election committee described in sub- 
section (i) (2) of this section, alleging that a strike has been called in contra- 
vention of the provisions of subsection (i) of this section, the Board shall then 
proceed under the investigatory powers granted in this Act to consider the 
matter, and if the Board determines the allegations to be true, the Board will 
issue an order declaring that such strike was called without proper authority 
and instructing the bargaining unit involved to immediately comply with the 
provisions contained in subsection (i) of this section. Any labor organization 
which, within five days, fails to comply with any order issued by the Board 
in accordance with the provisions of this subsection shall, during the period of 
noncompliance, be ineligible for certification by the Board as the exclusive rep 
resentative of any group of employees for collective bargaining purposes, and 
no investigation shall be made by the Board of any question affecting commerce 
concerning the representation of employees, raised by such labor organization 
under subsection (c) of this section during the period of noncompliance, nor 
shall any complaint be issued pursuant to a charge made by such labor organi 
zation under subsection (b) of section 10 during the period of noncompliance.” 

Sec. 3. (a) No labor organization which, during any taxable year which begins 
after the date of enactment of this Act, fails to comply with any order of the 
National Labor Relations Board issued under subsection (j) of section 9 of the 
National Labor Relations Act, within the time limits prescribed by such subsec 
tion (j), shall be entitled to exemption from Federal income tax under section 
501(a) of the Internal Revenue Code of 1954 for such taxable year. 
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(b) The tax payable under the Federal income tax laws for any taxable 
year by a labor organization which has lost its Federal income tax exemption 
under paragraph (a) for such year shall be reduced by an amount which bears 
the same ratio to the amount otherwise payable as the number of days in such 
taxable year for which there was not any failure by such labor organization to 
comply with any order issued by the National Labor Relations Board under sub- 
section (j) of section 9 of the National Labor Relations Act bears to the total 
number of days in such taxable year. 

Sec. 4. (a) Every officer, agent, or other representative of a labor organiza- 
tion having any money or other property of such organization in his custody or 
possession by virtue of his position as such officer, agent, or representative shall 
have a duty to the members of the labor organization, requiring him to hold such 
money or property for the benefit of such members and for furthering the pur- 
poses for which the organization exists, and requiring him, in handling such 
money or property, to invest, apply, disburse, or otherwise dispose thereof only 
in accordance with such obligation and such purposes and in a manner author- 
ized by the constitution, bylaws, and other governing rules of the organization. 

(b) An action or proceeding may be maintained in any court of competent 
jurisdiction for an accounting or other appropriate relief with respect to any 
act or omission of any officer, agent, or other representative of a labor organiza- 
tion which is in disregard of the duty set forth in this section. Such action or 
proceeding may be maintained by one or more of the principal officers of such 
labor organization in behalf of the members thereof, or by any one or more of 
the members of the labor organization for and in behalf of himself or themselves 
and other members similarly situated, or by an agent or representative desig- 
nated by any such member or members to maintain such action or proceeding for 
and on behalf of all members similarly situated. 

(c) Nothing in this section shall reduce or limit the duties or responsibilities 
of any officer, agent, or other representative of a labor organization under any 
other law of the United States or the law of any State, and nothing in this sec- 
tion shall take away any right or bar any remedy to which members of a labor 
organization are entitled under any such law. 

Sec. 5. (a) Every labor organization shall file with the Secretary, in such 
detail as may be required by the Secretary, a report with respect to its financial 
affairs containing the information required by this section, and shall file such a 
report not later than the Ist of March of each calendar year. The report shall 
be signed by the president or other chief executive officer of the labor organiza- 
tion and by its secretary or other chief records officer and its treasurer or other 
chief financial officer, and shall indicate the method by which the labor organiza- 
tion has made available to its members, pursuant to section 6, the information 
required to be contained in the report. 

(b) Every such annual financial report shall show the assets and liabilities 
of the labor organization at the beginning and close of its last fiscal year, its 
financial activities during the year, the amounts and sources of its receipts and 
the amounts and purposes of its disbursements, including amounts paid as com- 
pansation and by way of expense or other allowances for each officer, agent, 
or employee whose aggregate compensation and allowances for the year exceeded 
$10,000. 

(c) Every such annual financial report shall also explain in detail, the full 
circumstances surrounding the receipt by the labor organization or (to the 
extent that information is available) by any of its officers, agents, or other rep- 
resentatives of any sum of money, any property, any loan, or any other thing 
of value which has been received during the year, directly or through an in- 
termediary, from any employer (other than the United States or a wholly owned 
Government corporation or any State or political subdivision thereof) having em- 
ployees who are or might be organized or represented by the labor organization, 
or from any person representing such an employer; except that this requirement 
shall not apply with respect to any transaction which is within the provisions 
of section 302(c) of the Labor Management Relations Act, 1947, as amended. 

Sec. 6. Every labor organization required to file reports or other ‘documents 
with the Secretary as proviced in this Act shall, in such form and inanner 
as the Secretary shall by regulations prescribe, make available to each of its 
members the information required to be contained in such reports or documents. 

Sec. 7. Any person who makes a false statement or representation of a material 
fact, knowing it to be false, or who knowingly fails to disclose a material fact, in 
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any document, report or other information required under the provisions of 
section 5 or 6 or the rules or regulations issued thereunder shall be fined not 
more than $10,000 or imprisoned for not more than one year, or both. 


(Departmental reports on the preceding bills follow:) 


U.S. DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., February 18, 1959. 
Hon. Lister HILL, 
Chairman, Committee on Labor and Public Welfare, 
U.S. Senate, Washington, D.C. 


Dear SENATOR Hitt: This is in further response to your request for reports on 
S. 76, S. 632, S. 680, S. 681, S. 767, S. 768, and S. 769, which are bills to amend the 
Labor Management Relations Act, 1947; and S. 505, a bill entitled ‘““Labor-Man- 
agement Reporting and Disclosure Act of 1959.” 

In testimony presented before the Labor Subcommittee on February 4 and 5, 
1959, this Department discussed and urged the enactment of proposals made by 
the President to Congress in January for effective legislation to safeguard 
workers’ funds in union treasuries against misuse ; protect the rights and freedoms 
of individual union members; advance true and responsible collective bargaining ; 
and protect the public and innocent third parties from unfair and coercive sec- 
ondary boycott practices and blackmail picketing in representation situations, 
These proposals are incorporated in S. 748, which is pending before your com- 
mittee. We would appreciate your considering this testimony as representing the 
Department’s views on legislation in this area. 

Sincerely yours, 
JAMES T. O’CONNELL, 
Under Secretary of Labor. 


U.S. DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., February 19, 1959. 
Hon. Lister Hir1, 
Chairman, Committee on Labor and Public Welfare, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR Hitx: This is in further response to your request for the com- 
ments of the Department of Labor on S. 1002, a bill to establish standards pro- 
tecting the rights of rank and file members of labor organizations by providing 
democratic procedures in the election of officers and delegates of such organiza- 
tions ; the protection of funds created from dues and assessments collected from 
members; the safeguarding of their rights of self-determination; and for other 
purposes. 

In testimony presented before the Labor Subcommittee on February 4 and 5 
1959, this Department discussed and urged the enactment of proposals made by 
the President to Congress in January for effective legislation to safeguard 
workers’ funds in union treasuries against misuse; protect the rights and free- 
doms of individual union members; advance true and responsible collective bar- 
gaining; and protect the public and innocent third parties from unfair and 
coercive secondary boycott practices and blackmail picketing in representation 
situations. These proposals are incorporated in S. 748, which is pending before 
your committee. We would appreciate your considering this testimony as repre- 
senting the Department’s views on legislation in this area. 

Sincerely yours, 
JAMES T. O’CONNELL, 
Under Secretary of Labor. 


Senator Kennepy. I wish to make clear that it is my hope, as it was 
last year, that this legislation can be kept free of controversial amend- 
ments to the Taft-Hartley Act which, although they should and 
will be considered by this subeommittee later in this session, ought not 
be permitted to cloud the principal issues here or frustrate legislative 
action. 

We expect further recommendations from the McClellan committee 
in its second annual report, and we expect to have the advice of an 
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expert panel on labor law revision which will form the basis of further 
hearings and another bill later this year. 

It is important as we begin these hearings to put the question of im- 
proper activities, to which legislation before us is directed, in perspec- 
tive. It must be remembered that the improper activities highlighted 
by the McClellan committee investigations have not been common to 
all elements in the trade union movement or the business community. 
In legislating in this area we must be careful not to destroy important 
free institutions nor weaken our system of collective bargaining in our 
effort to correct the flagrant abuses which have occurred. Our objec- 
tive should be carefully drawn legislation directed at specific abuses— 
legislation which is constructive, fair, and effective. 

These hearings will go through this week, Wednesday, Thursday, 
and Friday, and then through the 5 days of next week, and the sub- 
committee hopes to conclude its hearings by next Friday. If neces- 
sary, we will meet in the afternoon, because we are going over a good 
deal of ground which was explored last year in our hearings and in 
the Senate debate. 

It is a pleasure to welcome the representative of the AFL-CIO, Mr. 
Biemiller, who will speak for President George Meany this morning. 
We expect the Secretary of Labor to come before the subcommittee in 
the middle of next week in order to accommodate the subcommittee 
and his own schedule. We have tentatively set Wednesday of next 
week for his appearance. Beginning with Mr. Biemiller we will hear 
witnesses representing management, labor, and the general public as 
well as the administration and other Members of the Senate. 

Does any member of the subcommittee care to make any comment? 

Senator Gotpwater. Senator Kennedy, I just want to concur in 
what you said. It is certainly evident that the people of the country 
want legislation of this type and think that the administration bill 
being offered today is in substantial agreement with these demands. 
T think that you will find that the major area of disagreement will be 
on whether or not we should proceed to the amending of the Taft- 
Hartley secondary boycott provisions. I realize this is controversial 
in the labor and management fields, but I feel we cannot correct these 
abuses unless we destroy, not merely dull, the weapon used by the 
gangsters and racketeers, which has been used by people working in 
labor who are not representative of the labor movement. 

I expect this year, as you hope, and I hope, too, that we can keep 
politics at a minimum in here. There is no reason to have politics 
enter the discussion and I think if we keep that in mind we can have 
some good arguments and not get into the hassle we got into last year. 

Senator Kennepy. Senator Randolph? 

Senator Ranpotpn. Mr. Chairman, you have mentioned that Sena- 
tor Ervin, yourself, and other Senators are cosponsoring S. 505. I 
am very glad for not only the opportunity but the responsibility to 
share in cosponsoring this type of needed legislation. 

I should like to add for the record that I was a member of the Labor 
Committee of the House of Representatives for 14 years. During serv- 
ice in that body I associated myself during those years, 1933 to 1947, 
with the consideration and with the drafting in many instances of 


basic labor legislation which has benefited the men and women who 
toil in this country. 
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I would want to add, as these hearings begin under your able chair- 
manship and your chief sponsorship of S. 505, that we do realize the 
importance of reporting no measure either from this subcommittee 
or from the committee itself which is punitive in any degree. We must 
rather submit and pass legislation which is positive and in the interest 
of the public. It is not only desirable but it appears necessary at this 
time to accomplish the merited objective of labor-management reform. 

Senator Kennepy. Thank you very much, Senator Randolph. 

Does the Senator from Oregon have any comment before we com- 
mence ? 

Senator Morse. My only comment is, I am ready to go to work, the 
sooner the better. 

Senator Kennepy. Thank you. 

Mr. Biemiller. 


STATEMENT OF ANDREW J. BIEMILLER, DIRECTOR, DEPARTMENT 
OF LEGISLATION, AFL-CIO, ON LABOR-MANAGEMENT REFORM 
BILL S. 505; ACCOMPANIED BY J. ALBERT WOLL, GENERAL COUN- 
SEL; THOMAS HARRIS, ASSOCIATE GENERAL COUNSEL; AND 
ARTHUR GOLDBERG, SPECIAL COUNSEL 


Mr. Bremitter. Mr. Chairman, my name is Andrew J. Biemiller. 
I am the director of the department of legislation of the AFL-CIO. 
I appear here today on behalf of the American Federation of Labor 
coal Congress of Industrial Organizations, at the specific request of 
President George Meany. 

Senator Kennepy. I wonder if you would identify the gentlemen 
with you. 

Mr Bremitter. I am accompanied by Mr. Albert Woll, general 
counsel of the AFL-CIO, by Mr. Thomas Harris, associate counsel, 
AFL-CIO, and Mr. Goldberg, special counsel for the AFL-CIO. 

We appreciate this opportunity of appearing before the subcom- 
mittee to discuss with you our views on this issue of grave importance 
to the trade union movement, to the future of ethical labor-manage- 
ment relations and to the well-being of the entire Nation. 

The American Federation of Labor and Congress of Industrial 
Organizations believes firmly that there must be sound, constructive 
legislation to meet the problem of corruption in the labor-manage- 
ment field. 

There can be no doubt that corruption does exist in a minority of 
American trade unions and involves a relatively small number of 
trade union officials. The McClellan committee’s investigations, as 
well as our own investigations, have made that fact abundantly clear. 
As President Meany said to this subcommittee last year, the trade 
union movement has been shamed by these revelations—even a few 
such instances are too many. 

What is needed now, Mr. Chairman, is to halt these practices. 
What is needed is legislation, not continued headlines. There are 
some, I submit, who do not want legislation at all. They prefer 
rather headlines that embarrass the trade union movement to legisla- 
tion which will stop these unethical practices. 

These political cynics deserve short shift from this committee. 
We think it abundantly clear that the time has arrived when this 
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matter should no longer be a political football as it unfortunately 
became last year after the Senate of the United States, by a vote of 
88-1, adopted the predecessor legislation to the current bill, S. 505. 

We believe firmly that the voters of America last November dem- 
onstrated their disdain for those who sought to make political capital 
out of the instances of corruption exposed by the McClellan com- 
mittee. 

The political falsehoods of last fall are past history. They were 
completely answered at that final bar of democratic judgment—the 
ballot box—by voters who demonstrated clearly their desire for 
legislation to meet the problem of corruption, and their rejection of 
legislation which could destroy the trade union movement. 

he AFL-CIO has taken major steps to meet this problem. We 
have adopted and implemented our “codes of ethical practices,” a 
copy of which I submit herewith, Mr. Chairman, and urge be made 
part of the record, and we have taken strong action against corruptly 
dominated unions and corrupt trade union officials. 

(The pamphlet “Codes of Ethical Practices” follows:) 


AFL-CIO CODES OF ETHICAL PRACTICBS* 


CONTENTS 
. The AFL-CIO constitution : 
(a) Article II, section 10. 
(b) Article VIII, section 7. 
(c) Article XIII, section 1(d). - 
. AFL-CIO 1957 convention, resolution on implementation of constitutional principles. 
3. AFL-CIO 1957 convention, resolution on ethical practices codes, 
. AFL-CIO 1957 convention, resolution on fifth amendment cases. 
5. AFL-CIO executive council resolution on procedures in ethical practices cases. 
3. AFL-CIO codes of ethical practices : 
I. Local union charters. 
. Health and welfare funds. 
. Racketeers, crooks, Communists, and Fascists. 
y. Investments and business interests of union officials. 
’. Financial practices and proprietary activities of unions. 
A. Minimum accounting and financial controls. 
yI. Union democratic processes. 


FOREWORD 


The American Federation of Labor and Congress of Industrial Organizations 
is committed, by word and deed, to the concept that free, democratic trade 
unionism must be clean, honest trade unionism. 

This handbook contains the sections of the AFL-CIO constitution relating 
to corrupt or Communist efforts to infiltrate the labor movement; pertinent reso- 
lutions adopted by the AFL-CIO convention in 1957; and six Codes of Ethical 
Practices prepared by the AFL-CIO Ethical Practices Committee, adopted by 
the AFL-CIO Executive Council and affirmed by the 1957 convention. 

The AFL-CIO Executive Council, at its February 1958 meeting, directed and 
required that all affiliates of the AFL-CIO comply with the provisions of these 
codes promptly with the only permissible delay being in cases where compliance 
required alteration of a union’s constitution by convention action. 

The actions of the convention and the executive council point up the fact that 
the AFL-CIO is diligently and effectively engaging in self-regulation to insure 
the continued healthy development of our American labor movement. 


GEORGE MEANY, President. 


1 Published by American Federation of Labor and Congress of Industrial Organizations, 
815 16th Street NW., Washington, D.C., George re preeaenee William F. Schnitzler, 


secretary-treasurer ; Ethical Practices Committee: Al ayes, chairman; Joseph Curran, 
tee ee George Harrison, Jacob 8. Potofsky. ‘ublication No. 50. Reissued 
May ‘ 
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1. AFL-CIO CoNsTITUTION ON ETHICAL PRACTICES 


Article II, section 10 


The objects and principles of this federation are: 

“* * * To protect the labor movement from any and all corrupt influences and 
from the undermining efforts of Communist agencies and all others who are 
opposed to the basic principles of our democracy and free and democratic 
unionism.” 


Article VIII, section 7 


It is a basic principle of this federation that it must be and remain free from 
any and all corrupt influences and from the undermining efforts of Communist, 
Fascist, or other totalitarian agencies who are opposed to the basic principles 
of our democracy and of free and democratic trade unionism. The executive 
council, when requested to do so by the president or by any other member of the 
executive council, shall have the power to conduct an investigation, directly or 
through an appropriate standing or special committee appointed by the president, 
of any situation in which there is reason to believe that any affiliate is dominated, 
controlled, or substantially influenced in the conduct of its affairs by any corrupt 
influence, or that the policies or activities of any affiliate are consistently directed 
toward the advocacy, support, advancement, or achievement of the program or 
of the purposes of the Communist Party, any Fascist organization or other totali- 
tarian movement. Upon the completion of such an investigation, including a 
hearing if requested, the executive council shall have the authority to make rec- 
ommendations or give directions to the affiliate involved and shall have the 
further authority, upon a two-thirds vote, to suspend any affiliate found guilty 
of a violation of this section. Any action of the executive council under this 
section may be appealed to the convention, provided, however, that such action 
shall be effective when taken and shall remain in full force and affect pending 
any appeal. 


Article XIII, section 1(@) 
The committee on ethical practices shall be vested with the duty and responsi- 


bility to assist the executive council in carrying out the constitutional determina- 
tion of the federation to keep the federation free from any taint of corruption 
or communism, in accordance with the provisions of this constitution. 


2. AFL-CIO RESOLUTION ON IMPLEMENTATION OF CONSTITUTIONAL PRINCIPLES 
(Adopted by AFL-CIO convention, December 1957 


The agreement for the merger of the AFL and the CIO provided as one of 
the stated “Principles of Merger” that the merged federation “shall constitution- 
ally affirm its determination to protect the American trade union movement 
from any and all corrupt influences. * * *” It also provided that “the merged 
federation shall establish appropriate internal machinery with authority effec- 
tively to implement this constitutional determination. * * *” 

In accordance with this agreement, the constitution which the AFL-CIO 
adopted at its first constitutional convention in December 1955, contained both 
a statement of general principles with respect to communism and corrupt union- 
ism and internal machinery to deal with this question. Article II, section 10, 
of the constitution provides that one of the objects and principles of the federa- 
tion shall be “to protect the labor movement from any and all corrupt influences 
and from the undermining efforts of Communist agencies and all others who 
are opposed to the basic principles of our democracy and free and democratic 
unionism.” 

Article VIII, section 7, reiterated this statement of principle and provided that 
the executive council should have the power to conduct an investigation, either 
directly or through an appropriate committee, into any situation “in which there 
is reason to believe that any affiliate is dominated, controlled or substantially 
influenced in the conduct of its affairs by any corrupt influence. * * *” The 
council was further given the authority “to make recommendations or give di- 
rections to the affiliate involved and shall have further authority, upon a two- 
third vote, to suspend any affiliate found guilty of a violation of this section.” 

The AFL-CIO constitution also provided for a committee on ethical practices 
which should, in the words of the constitution, “be bested with the duty and 
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responsibility to assist the executive council in carrying out the constitutional 
determination of the federation to keep the federation free from any taint of 
corruption or communism. * * *” 

These constitutional provisions adopted unanimously by the founding conven- 
tion of the AFL-CIO, established firmly that the AFL-CIO would assume the 
obligation of implementing the historical dedication of the American labor move- 
ment to free, honest, and democratic trade unionism and its irrevocable opposi- 
tion to corrupt influences in the labor movement. 

The AFL-CIO constitution also reaffirmed the principle of national and inter- 
national union autonomy which has historically been one of the cornerstones of 
the American labor movement. But, by its provisions with respect to corruption 
and communism, agreed to the founding constitution by all affiliates, the consti- 
tution made it clear that the rights of autonomy do not include the right of a 
corrupt or Communist-dominated union to remain in affiliation with the American 
labor movement. 

By accepting the AFL-CIO constitution and joining with their fellow trade 
unionists in affiliation with the AFL-CIO, each national and international union 
in the AFL-CIO necessarily assumed the obligation to accept the principles above 
set forth. They are a part of the basic charter upon which this federation rests. 

In addition to affirming its constitutional determination to keep the trade 
union movement free from corruption and communism, the founding convention 
of the AFL-CIO also adopted, by unanimous vote, a resolution on ethical prac- 
tices. That resolution called upon “all affiliated national and international 
unions to take whatever steps are necessary within their own organizations to 
effect the policies and ethical standards set forth in the constitution of the AFL- 
CIO.” It further called upon the affiliated unions to make such constitutional 
amendments or changes in internal procedures as might appear necessary to 
carry out the responsibility incumbent upon autonomous organizations under 
the principles established by the AFL-CIO constitution. 

In the past 2 years the AFL-CIO has moved steadfastly forward to implement 
those basic documents. This has not been an easy or a pleasant task. _ It is never 
pleasant, in any family, to face up to the fact that a member of that family has 
violated basic principles of morality and good conscience. It is never easy to take 
action against members of a family who have transgressed. 

The task of the AFL-CIO has been made particularly difficult by the fact that 
some of the disclosures of corruption within the family of the AFL-CIO were 
made by persons whose interest is not in strengthening labor by correcting cor- 
rupt practices, but in weakening labor by creating the impression that all labor 
is corrupt, that all unions must be restrained. Despite its recognition of that 
fact, the AFL-CIO is determined to keep its own house in order. Whenever 
facts are disclosed which indicate that there is a need for action to maintain and 
safeguard the AFL-CIO from corrupt influences, the AFL-CIO will act. In- 
deed, only by such action can the AFL-CIO defeat the purposes of those who 
would use the corruption of a few to weaken and place restrictions upon the 
successful operation of honest trade unions. 

Let there be no mistake as to our purpose in proceeding against those unions 
which we have found to be false to their constiutional obligations. Our objective 
is not to punish. Our purpose is not to exile from the American trade union 
movement any group of union members. Our basic purpose is to achieve the 
correction of abuses and to help the members of unions with dishonest leadership. 

To achieve this purpose the AFL-CIO executive council in the 2 years which 
have passed since our founding convention has initiated investigations into 
charges of corruption with respect to six national or international unions. Four 
of these investigations—those involving the Allied Industrial Workers, the Dis- 
tillery Workers, the Laundry Workers, and the Bakery and Confectionery Work- 
ers—were initiated by the council prior to any hearings or disclosures by the Mc- 
Clellan committee. Two of the investigations—those involving the United Tex- 
tile Workers and the International Brotherhood of Teamsters—were initiated 
following disclosures by the McClellan committee. 

In none of these cases did the AFL-CIO executive council say to the union 
involved : “You are corrupt and must be banished from the American labor move- 
ment.” In each case the council asked the union involved, after it had been 
found to be substantially influenced by corrupt elements, to take affirmative 
action to clean its own house. Of the six unions, one—the Allied Industrial 
Workers of America—accepted in full the recommendations of the executive 
council and took action to eliminate completely the corrupt influences which the 
council had found. Today, as a result of its vigorous enforcement of the AFL- 
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CIO’s constitutional principles, the Allied Industrial Workers Union is an affiliate 
in good standing, with a new leadership which can proudly take its place in the 
family of labor and which can honestly represent the interests of its membership. 

In other cases, such a result has not yet been effectuated. And in some cases 
it has been necessary to use the ultimate step of expulsion from the AFL-CIO 
when the unien involved defied the executive council and refused to agree to 
initiate steps to clean its own house. 

But even in those cases, the AFL-CIO has not yet finished its task. We are 
confident that in the areas of these unions the executive council will, pursuant 
to the authority vested in it, take all measures necessary or appropriate to safe- 
guard the interests of the workers in the industry, to protect the good name and 
reputation of the AFL-CIO and to bring about the elimination of corrupt 
influences. 

Nor can we be sure that there will not be further disclosures and the require- 
ment for further action by the AFL-CIO. Should such action be necessary 
it will be taken in accordance with the same principles and with the same ob- 


jective which has motivated the AFL-CIO, during the past 2 years: Therefore 


be it 

Resolved, That the AFL-CIO reaffirms our firm dedication to the principles 
set forth in the AFL-CIO constitution and our determination to implement 
those constitutional principles without fear or favor. 

We again call upon our national and international unions to take within 
their own organizations whatever steps are necessary to effectuate the policies 
and ethical standards embodied in the constitution of the AFL-CIO. 

We pledge our full support and good offices to each affiliated national and in- 
ternational union which accepts this mandate and attempts to carry out and 
put into practice the principle that our “organization must be free from any 
taint of corruption or communism.” 

We call upon other segments of the community and other organizations to 
similarly dedicate themselves to the elimination of corruption. The labor move- 
ment will act in its own interest to clean its own house. In the national interest, 
we call upon business organizations, community groups, and others to similarly 
show their devotion to the basic ethical principles which must guide our Ameri- 
can democracy. 


3. AFL-CIO RESOLUTION ON ETHICAL PRACTICES CODES 
(Adopted by AFL-CIO convention, December 1957) 


The AFL-CIO, as one of its specific objectives, has a constitutional mandate 
“to protect the labor movement from any and all corrupt influences. * * *” 

The committee on ethical practices has been vested by the AFL-CIO constitu- 
tion with the “duty and responsibility” to assist the executive council in its 
determination to keep the AFL-CIO “free from any taint of corruption. * * *” 

The statement on ethical practices adopted unanimously by our first constitu- 
tional convention specifically called upon our affiliated national and international 
unions “to take whatever steps are necessary within their own organizations 
to effect the policies and ethical standards set forth in the constitution of the 
AFL-CIO.” The same resolution pledged the “full support, good offices, and staff 
facilities” of the ethical practices committee to our affiliated national and inter- 
national unions in “their efforts to carry out and put into practice the constitu- 
tional mandate” to keep our organization free of corruption. 

At its June 1956 meeting, the executive council directed the committee on 
ethical practices “to develop a set of principles and guides for adoption by the 
AFL-OIO in order to implement the constitutional determination that the AFL— 
CIO shall be and remain free from all corrupt influences” and directed that such 
recommended guides and principles be submitted to the council. Thereafter, and 
in accordance with this directive, the ethical practices committee developed six 
codes of ethical practices which were submitted to the executive council and 
adopted. These codes are set forth in full text in the executive council report, 
pages 77 to 94. 

These codes were not and are not intended to be all inclusive. Certain practices 
are so obviously incompatible with free and honest trade unionism that it is 
unnecessary to proscribe them in an ethical practices code. There is no code, 
for example, which provides that union officers should not steal money from 
their union treasury. This is so plainly an elementary requirement of honest 
trade unionism that it does not require statement in a code of ethical practices. 





LABOR-MANAGEMENT REFORM LEGISLATION 47 


The fact that a specific action is not forbidden by the ethical practices codes 
does not establish that it is consistent with honest trade unionism. The codes are 
intended to be illustrative rather than all inclusive in their scope. 

Nor were these codes applied retroactively in the cases of the six unions to 
which investigations were conducted by the ethical practices committee into 
charges that they were dominated or substantially influenced by corrupt elements. 
In those cases, the question was not whether a code of ethical practices had been 
violated but whether the union involved was guilty of a violation of the pro- 
visions of the constitution of the AFL-CIO. 

For the future, however, compliance with the terms of the ethical practices 
codes is, we believe, a minimum requirement for the conduct of honest and clean 
unionism. Such compliance will not guarantee freedom from corruption. Only 
the existence of a leadership truly dedicated to the principles of the trade union 
movement can provide such a guarantee. But the existence of specific illustra- 
tions, in the form of codes, of the minimum requirements for the conduct of clean 
and democratic unions will serve to strengthen the ability of the unions affiliated 
with the AFL-CIO to maintain the highest principles of ethical conduct. Now, 
therefore, be it 

Resolved, That the codes of ethical practices adopted by the executive council 
are hereby confirmed and adopted. 

Each affiliate national and international union is called upon to take whatever 
steps are necessary within its own organization to comply with the provisions of 
the codes of ethical practices. 

If any further codes are deemed by it to be required, the executive council is 
authorized and directed to continue its practice of adopting such codes to guide 
the unions affiliated with the AFL-CIO in their determination to maintain the 
principles of clean and democratic unionism. 


4. AFL-CIO RESOLUTION ON FirrH AMENDMENTS CASES 
(Adopted by AFL-CIO convention, December 1957) 


The executive council adopted, on January 28, 1957, a statement with respect 
to the use of the fifth amendment by trade union officials. In that statement the 
council recognized “that any person is entitled, in the exercise of his individual 
conscience, to the protection afforded by the fifth amendment” and reaffirms the 
the conviction “that this historical right must not be abridged.” At the same 
time, the council declared that if, however, a trade union official “decides to 
invoke the fifth amendment for his personal protection and to avoid scrutiny * * * 
into alleged corruption on his part, he has no right to continue to hold office 
in his union.” Otherwise, the council declared, an individual guilty of corrup- 
tion would be able to use the fifth amendment not only as a personal protection 
against possible criminal punishment but as a shield against proper scrutiny 
into corrupt influences in the labor movement. 

This statement of policy by the executive council has been misinterpreted 
by some as requiring “automatic” expulsion of any trade union leader who in- 
vokes the fifth amendment. It has been attacked by others as an attempt to wipe 
out the fifth amendment from the Constitution of the United States. Neither is 
true. Those who make such attacks either fail to understand the meaning 
of the executive council’s statement or are attempting to defeat the proper 
inquiry by the trade union movement into the question of whether one of its 
officers is corrupt. 

Every honest trade union should be concerned if serious charges of corruption 
and misuse of office for personal gain are made against its officers. The AFL-CIO 
constitution, indeed, commits each union affiliated with the AFL-CIO to take 
appropriate steps to keep the movement free of corrupt influences. That neces- 
sarily includes investigation by a trade union of one of its officials against whom 
Serious and apparently well-founded charges of corruption are placed. The fact 
that such charges are made before a legislative committee or other public agency 
and the union official invokes the fifth amendment, cannot give immunity to him 
from trade union investigation and appropriate action, if the investigation indi- 
cates this is required. 

The executive council statement of January 28, 1957, made clear what was 
already implicit in the basie constitutional provisions and resolutions of the 
AFL-CIO—any trade union official against whom serious charges of corruption 
are leveled should be removed from office if those charges are true. If that official 
invokes the fifth amendment and refuses to state whether or not these charges 
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are true, an investigation is required by the affiliate involved into the fitness 
of the official to continue to hold office. If it is found that the fifth amendment 
was in fact invoked as a shield to avoid discovery of corruption on his part, 
he has no right to continue to hold trade union office. 

The fifth amendment to the Constitution of the United States does not confer 
immunity upon a union against its duty to determine whether an official who 
invokes that amendment is guilty of malfeasance in office. The fifth amendment 
to the Constitution of the United States does not mean that the labor movement 
must see no evil or hear no evil merely because an individual union official, to 
avoid giving testimony which may send him to jail, refuses to answer questions 
before a public body : Now, therefore, be it 

Resolved, That this convention affirms the principles herein above stated with 
respect to the duties of trade unions concerning officials who invoke the fifth 
amendment to conceal their personal corruption. 


5. RESOLUTION ON PROCEDURES 
(Adopted by AFL-CIO Executive Council, June 1956) 


Whereas article II, section 10 and article VIII, section 7, of the AFL-CIO 
constitution provide that it is a basic principle of this federation that it must 
be and remain free from any and all corrupt influences ; and 

Whereas article VIII, section 7, authorizes the executive council, upon the 
request of the president or any other member of the executive council, “to 
conduct an investigation directly or through an appropriate standing committee 
or special committee appointed by the president, of any situation in which there 
is reason to believe that any affiliate is dominated, controlled, or substantially 
influenced in the conduct of its affairs by any corrupt influence * * *”’; and 

Whereas article XIII, section 1(d) provides for a committee on ethical prac- 
tices which shall be vested with the duty and responsibility to assist the executive 
council in carrying out the above constitutional principles, and such committee 
has been appointed by the president with the approval of the executive council: 
Now, therefore, be it 

Resolved by the executive council of the American Federation of Labor and 
Congress of Industrial Organizations: 

1. That the committee on ethical practices is vested with the authority of the 
council to conduct formal investigations, including a hearing if requested, on 
behalf of the council, into any situation in which there is reason to believe an 
affiliate is dominated, controlled, or substantially influenced in the conduct of its 
affairs by any corrupt influence and in which such formal investigation is re- 
quested by the president or any member of the executive council. The committee 
shall report to the executive council the results of any such investigation with 
such recommendations to the council as the committee deems appropriate. 

2. The committee is authorized, upon its own motion or upon the request of 
the president, to make such preliminary inquiries as it deems appropriate in 
order to ascertain whether any situations exist which require formal investiga- 
tion. The committee will report to the executive council as to any situations 
in which it believes that formal investigation is required or desirable and shall 
undertake such formal investigation as provided in paragraph 1 of this resolution. 

3. The committee is directed to develop a set of principles and guides for adop- 
tion by the AFL-CIO in order to implement the constitutional determination 
that the AFL-CIO shall be and remain free from all corrupt influences. Upon 
the development of such recommended guides and principles, they shall be sub- 
mitted by the committee to the executive council for appropriate action. 


6. CODES 
ETHICAL PRACTICES CODE I—LOCAL UNION CHARTERS 
(Approved by the AFL-CIO Executive Council, August 29, 1956) 


The AFL-CIO, as one of its specific objectives, has a constitutional mandate 
“to protect the labor movement from any and all corrupt influences * * *.” 

The committee on ethical practices has been vested by the AFL-CIO consti- 
tution with the “duty and responsibility” to assist the executive council in its 
determination to keep the AFL-CIO “free from any taint or corruption * * *.” 

As the statement on ethical practices adopted unanimously by our first con- 
stitutional convention pointed out, “The vast majority of labor union officials 


eS he OO — ht oS RK 


-_, 





LABOR-MANAGEMENT REFORM LEGISLATION 49 


accept their responsibility and trust * * *. Yet the reputations of the vast 
majority are imperiled by the dishonest, corrupt, unethical practices of the few 
who betray their trust and who look upon the trade union movement not as a 
brotherhood to serve the general welfare, but as a means to advance their own 
selfish purposes * * *,” 

The statement of our constitutional convention specifically called upon our 
affiliated national and international unions “to take whatever steps are necessary 
within their own organizations to effect the policies and ethical standards set 
forth in the constitution of the AFL-CIO.” The same resolution pledged the 
“full support, good offices and staff facilities” of the ethical practices committee 
to our affiliated national and international unions in “their efforts to carry 
out and put into practice the constitutional mandate” to keep our organization 
free of corruption. 

At its June 1956 meeting the executive council directed the committee on 
ethical practices “to develop a set of principles and guides for adoption by the 
AFL-CIO in order to implement the constitutional determination that the AFL— 
CIO shall be and remain free from all corrupt influences” and directed that such 
recommended guides and principles be submitted to the council. 

In accordance with these constitutional responsibilities and mandates, the 
committee on ethical practices, in the period since its formal creation, undertook 
an analysis of the issuance of local union charters as it relates to the problem 
of corruption. The code recommended in this report is the first in a series which 
the committee plans to develop in accordance with the executive council's 
direction. 

The committee found that in this area, as in the field of union welfare funds, 
the instances of corruption are relatively rare. The vast majority of local union 
charters are issued by the affiliated national and international unions of the 
AFL-CIO for legitimate trade union purposes and without any taint or possibility 
of corruption. In a few instances, however, local union charters have fallen in 
the hands of corrupt individuals who have used these charters for their own 
illicit purposes instead of legitimate trade union objectives. 

The possession of charters covering “paper locals” has enabled such racketeers 
to victimize individual workers, employers, and the general public, while giving 
a black eye to the labor movement. They have used these charters to enter into 
conspiracies with corrupt employers to prevent, for a price, the genuine organiza- 
tion of workers into legitimate unions, thus depriving these workers of the bene- 
fit of honest collective bargaining agreements. These racketeers also use a 
charter as a basis to falsely invoke the collective strength of the trade union 
movement for their illegitimate ends, thus demeaning the trade union’s historic 
respect for the legitimate picket line, and injuring honest businessmen in the 
conduct of their affairs. A local union charter, improperly issued, can be used 
to control a local union unit vote, which negates the legitimate unit vote of bona 
fide local unions and thus subverts the democratic process within the trade 
union movement at various levels. A racketeer treats a charter as a “hunting 
license” to invade the jurisdictions of other national or international unions, in 
the interests only of corruption and dishonest gain, and to cloak with a respect- 
able name a whole range of nefarious and corrupt activities. 

Such corrupt practices are not widespread. But even the few instances in 
which local union charters have been corruptly used are too many. The name 
of the AFL-CIO, and, of the national and international unions affiliated with it, 
must always be a hallmark of ethical trade union practices. 

Scrupulous adherences, the committee believes, to certain traditional practices 
and principles of the trade union movement with reference to the issuance of 
local union charters will serve to prevent and to eliminate the specific evils in 
this area. 

The basic principle with reference to the issuance of a local union charter is 
that the charter is, in all unions, a solemn instrument establishing a subordinate 
or affiliated body of the international union, composed of organized workers in 
a particular subdivision of the union. The committee has made a study of the 
practices and constitutions of a great number of national and international 
unions with respect to the issuance of local union charters. In the vast majority 
of cases, the committee found, there is a constitutional prohibition against the 
issuance of charters in the absence of application by a minimum number of bona 
fide employees, eligible for membership in the union, within the jurisdiction 
covered by the charter. 

, . The specific rules governing the issuance of charters necessarily vary greatly 
from union to union. “And each national and international union, as part of its 
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autonomous right, has complete authority to prescribe the particular procedures 
governing the issuance of local union charters. But whatever the particular 
procedures, each autonomous union has the duty to see to it that the purpose 
of issuing local union charters is to promote the general welfare of workers. 
The constitution of the ALF-CIO makes it clear that no affiliate has an autono- 
mous right to permit corrupt or unethical practices which endanger the good 
name of the trade union movement. 

The committee believes that implementation and enforcement of the basic 
principle that local union charters are to be issued only to give recognition to 
workers joining together in a subordinate or affiliated body of a national or inter- 
national union, which is in fact expressed in the vast majority of union con- 
stituions, will provide an effective method of preventing the kinds of evil de- 
scribed in this statement. 

Therefore, the ethical practices committee, under the authority vested in it 
by the constitution of the AFL-CIO and pursuant to the mandate of the first con- 
stitutional convention of the AFL-CIO, recommends that the executive council of. 
the AFL-CIO adopt the following policies to safeguard the good name of the 
AFL-CIO and its affiliated unions and to prevent any taint or possibility of 
corruption in the issuance of local union charters: 

1. A local union charter, whether issued by the AFL-CIO or by any national or 
international union affiliated with the AFL-CIO, should be a solemn instrument, 
establishing a subordinate or affiliated body. To assure this, the AFL-CIO and 
each national and international union, by constitution or administrative regula- 
tion, should require, for issuance of a local union charter, application by a group 
of bona fide employees, eligible for membership in the union, within the juris- 
diction covered by the charter. 

2. The purpose of issuing such charters should be to promote the general wel- 
fare of workers and to give recognition to their joining together in a subordinate 
or affiliated body. 

8. A charter should never be issued to any person or persons who seek to use it 
as a “hunting license” for the improper invasion of the jurisdictions of other 
affiliated unions. 

4. A charter should never be issued or permitted to continue in effect for a 
“paper local” not existing or functioning as a genuine local union of employees. 

5. A charter should never be issued to persons who are known to traffic in 
loeal union charters for illicit or improper purposes. 

6. The provision of the AFL-CIO constitution prohibiting the AFL-CIO and 
any affiliated national or international union from recognizing any subordinate 
organization that has been suspended or expelled by the AFL-CIO or any na- 
tional or international union plainly includes and prohibits the issuance of a 
local union charter by the AFL-CIO or any affiliated national or international 
union to any group of individuals or any individuals suspended or expelled 
from the AFL-CIO or any affiliated national or international union for corrup- 
tion or unethical practices. 

7. The AFL-CIO and each national and international union shall take prompt 
action to eliminate any loopholes through which local union charters have been 
or can be issued or permitted to continue in effect contrary to these policies. 

8. The AFL-CIO and each national and international union shall take prompt 
action to insure the forthwith withdrawal of local union charters which have 
been issued and are not outstanding in violation of these policies. 


ETHICAL PRACTICES CODE II—HEALTH AND WELFARE FUNDS 
(Approved by the AFL-CIO Executive Council, January 31, 1957) 


At its June 1956 meeting the executive council directed the committee on 
ethical practices “to develop a set of principles and guides for adoption by the 
AFL-CIO in order to implement the constitutional determination that the 
AFL-CIO shall be and remain free from all corrupt influences” and directed that 
such recommended guides and principles be submitted to the council. In accord- 
ance with this direction, and its constitutional responsibilities, the executive coun- 
cil at its August 1956 meeting the first of a proposed series of recommended 
codes. This code covering the issuance of local union charters was unanimously 
adopted by the council. 

This report, and the recommended code contained in it, is the second in the 
series which the committee, in accordance with the council’s direction, is de 
veloping to implement the constitutional mandate that the AFL-CIO shall be 
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and remain free from any and all corrupt influences and the determination of the 
first constitutional convention of the AFL-CIO that the reputations of the vast 
majority of labor-union officials, who accept their responsibilities and trust, are 
“imperiled by the dishonest, corrupt, unethical practices of the few who betray 
their trust and who look upon the trade-union movement not as a brotherhood 
to serve the general welfare, but as a means to advance their own selfish 
purposes. * * *” 

Both the American Federation of Labor and the Congress of Industrial Or- 
ganizations prior to the merger of these two organizations into the AFL-CIO 
gave thorough consideration to the subject of health and welfare funds. This 
subject was also considered by and dealt with by the first constitutional conven- 
tion of the AFL-CIO and a resolution dealing with this subject matter was 
adopted by that convention. 

As stated in the resolution adopted by the first constitutional convention of 
the AFL-CIO, the task of administering and operating health and welfare pro- 
grams which have been developed through collective bargaining has placed 
heavy new responsibilities upon the shoulders of trade-union officials. The funds 
involved are paid for through the labor of the workers covered by the plans. 
They must be administered, therefore, as a high trust for the benefit only of those 
workers. 

Most trade-union officials have been faithful to the high trust which has been 
imposed upon them because of the development of health and welfare funds. 
The malfeasances of a few, however, have served to bring into disrepute not 
only the officials of the particular unions involved, but also the good name of the 
entire American labor movement. For this reason, it is imperative that the 
AFL-CIO and each of the national and international unions affiliated with it 
rigorously adhere to the highest ethical standards in dealing with the subject 
of health and welfare funds. 

For these reasons, the ethical practices committee, under the authority vested 
in it by the constitution of the AFL-CIO and pursuant to the mandate of the 
first constitutional convention of the AFL-CIO, recommends that the executive 
council of the AFL-CIO adopt the following policies to safeguard the good name 
of the AFL-CIO and its affiliated unions: 

1. No union official who already receives full-time pay from his union shall 
receive fees or salaries of any kind from a fund established for the provision of 
a health, welfare, or retirement program. Where a salaried union official 
serves as employee representative or trustee in the administration of such pro- 
grams, such service should be regarded as one of the functions expected to be 
performed by him in the normal course of his duties and not as an extra function 
requiring further compensation from the welfare fund. 

2. No union official, employee, or other person acting as agent or repesenta- 
tive of a union, who exercises responsibilities or influence in the administration 
of welfare programs or the placement of insurance contracts, should have any 
compromising personal ties, direct or indirect, with outside agencies such as 
insurance carriers, brokers, or consultants doing business with the welfare plan. 
Such ties cannot be reconciled with the duty of a union official to be guided 
solely by the best interests of the membership in any transactions with such 
agencies. Any union official found to have such ties to his‘own personal advan- 
tage or to have accepted fees, inducements, benefits, or favors of any kind from 
any such outside agency should be removed. This principle, of course, does not 
prevent the existence of a relationship between a union officer or employee and 
an outside agency where— 

(a) No substantial personal advantage is derived from the relationship; 
and 

(bv) The outside agency is one in the management of which the union 
participates, as a union, for the benefit of its members. 

3. Complete records of the financial operations of all welfare funds and pro- 
grams should be maintained in accordance with the best accounting practice. 
Each such fund should be audited regularly by internal auditors. In addition, 
each such fund should be audited at least once each year, and preferably semi- 
annually by certified public or other independent accountants of unquestioned 
professional integrity, who should certify that the andits fully and comprehen- 
sively show the financial condition of the fund and the results of the operation 
of the fund. 

4. All audit reports should be available to the membership of the union and 
the affected employees. 
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5. The trustees or administrators of welfare funds should make a full disclo- 
sure and report to the beneficiaries at least once each year. Such reports should 
set forth, in detail, the receipts and expenses of the fund; all salaries and fees 
paid by the fund, with a statement of the persons to whom paid; the amount 
paid and the service or purpose for which paid; a breakdown of insurance pre- 
mium paid, if a commercial insurance carrier is involved, showing, insofar as 
possible, the premiums paid, dividends, commissions, claims paid, retentions, and 
service charges; a statement of the person to whom any commissions or fees of 
any kind were paid; a financial statement on the part of the insuring or service 
agency, if an agency other than a commercial insurance carrier is employed ; 
and a detailed account of the manner in which the reserves held by the fund are 
invested. 

6. Where health and welfare benefits are provided through the use of a com- 
mercial insurance carrier, the carrier should be selected through competitive 
bids solicited from a substantial number of reliable companies, on the basis of 
the lowest net cost for the given benefits submitted by a responsible carrier, 
taking into consideration such factors as comparaiive retention rates, financial 
responsibility, facilities for and promptness in servicing claims, and the past 
record of the carrier, including its record in dealing with trade unions represent- 
ing its employees. 

The trustees of the fund should be required to include in reporting to the 
membership the specific reasons for the selection of the carrier finally chosen. 
The carrier should be required to warrant that no fee or other remuneration of 
any kind has been paid directly or indirectly to any representative of the parties 
in connection with the business of the fund. 

7. Where a union or union trustees participate in the administration of the 
investment of welfare fund reserves, the union or its trustees should make every 
effort to prohibit the investment of welfare fund reserves in the business of any 
contributing employer, insurance carrier, or agency doing business with the 
fund, or in any enterprise in which any trustee, officer, or employee of the fund 
has a personal financial interest of such a nature as to be affected by the fund’s 
investment or disinvestment. 

(This is not to be construed as preventing investment in an enterprise in which 
a union official is engaged by virtue of his office, provided (i) no substantial 
personal advantage is derived from the relationship, and (ii) the concern or 
enterprise is one in the management of which the union participates for the 
benefit of its members. ) 

8. Where any trustee, agent, fiduciary, or employee of a health or welfare 
program is found to have received an unethical payment, the union should insist 
upon his removal and should take appropriate legal steps against both the party 
receiving and the party making the payment. Where health and welfare funds 
are negotiated or administered by local unions or by other organizations sub- 
ordinate to or affiliated with a national or international union, provision should 
be made to give the national or international union the authority to audit such 
funds and to apply remedies where there is evidence of a violation of ethical 
standards. 

9. Every welfare program should provide redress against the arbitrary or 
unjust denial of claims so as to afford the individual member prompt and effec- 
tive relief where his claim for benefits has beeen improperly rejected. Every 
program should provide for the keeping of complete records of the claims 
experience so that a constant check can be maintained on the relationship be- 
tween claims and premiums and dividends, and on the utilization of the various 
benefits. 

10. The duty of policing and enforcing these standards is shared by every 
union member, as well as by local, national, and international officials. The 
best safeguard against abuses lies in the hands of a vigilant, informal, and active 
membership, jealous of their rights and interests in the operation of health and 
welfare programs, as well as any other trade union program. As a fundamental 
part of any approach to the problem of policing health and welfare funds, 
affiliated unions, through education, publicity, and discussion programs, should 
seek to develop the widest possible degree of active and informed interest in all 
phases of these programs on the part of the membership at large. International 
unions should, wherever possible, have expert advice available for the negotia- 
tion, establishment, and administration of health and welfare plans, and should 
provide training for union representatives in the techniques and standards of 
proper administration of welfare plans. 
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11. Where constitutional amendments or changes in internal administrative 
procedure are necessary to comply with the standards herein set forth, such 
amendments and changes should be undertaken at the earliest practicable time. 


ETHICAL PRACTICES CODE ITI—RACKETEERS, CROOKS, COMMUNISTS AND FASCISTS 
(Approved by the AFL-CIO Executive Council, January 31, 1957) 


This is the third in a series of recommended codes which the committee on 
ethical practices has developed in accordance with the direction of the executive 
council that it should “develop a set of principles and guides for adoption by 
the AFL-CIO in order to implement the constitutional determination that the 
AFL-CIO shall be and remain free from all corrupt influences.” 

Article VIII, section 7 of the constitution of the AFL-CIO establishes that 
“it is a basic principle of this federation that it must be and remain free from 
any and all corrupt influences and from the undermining efforts of Communist, 
Fascist or other totalitarian agencies who are opposed to the basic principles of 
our democracy and of free and democratic trade unionism.” Under this con- 
stitutional provision there is no room within the federation or any of its affiliated 
unions for any person in a position of leadership or responsibility who is a 
crook, a racketeer, a Communist, or a Fascist. And it is the obligation of every 
union affiliated with the AFL-CIO to take appropriate steps to ensure that this 
principle is complied with. 

To be sure, neither the AFL-CIO nor its affiliated unions are law-enforcing 
agencies. It is not within the purview or authority of a trade union to convict 
its members of a violation of statutory law. But it is the duty and responsibility 
of each national and international union affiliated with the federation to see to 
it that it is free of all corrupt, Communist, or Fascist influences. Consequently, 
a trade union need not wait upon a criminal conviction to bar from office corrupt, 
Communist, or Fascist influences. The responsibility of each union to see to it 
that it is free of such influences is not a responsibility placed upon our unions 
by law. It is a responsibility which rests upon our unions by the AFL-CIO 
constitution and by the moral principles that govern the trade union movement, 
Eternal vigilance in this area is the price of an honest democratic trade union 
movement. 

It is not possible, nor is it desirable, to set down rigid rules to determine 
whether a particular individual in a position of responsibility or leadership 
in the trade union movement is a crook, a racketeer, a Communist, or a Fascist. 
Obviously, if a person has been convicted of a crime involving moral turpitude 
offensive to trade union morality, he should be barred from office or responsible 
position in the labor movement. Obviously also, a person commonly known to 
be a crook or racketeer, should not enjoy immunity to prey upon the trade union 
movement because he has somehow managed to escape conviction. In the same 
manner, the fact that a person has refrained from formally becoming a member 
of the Communist Party or a Fascist organization should not permit him to 
hold or retain a position of responsibility or leadership in the trade union move- 
ment if, regardless of formal membership, he consistently supports or actively 
participates in the activities of the Communist Party or any Fascist or totalitarian 
organization. 

In this area, as in all others, determinations must be made as a matter of 
commonsense and with due regard to the rights of the labor unions and the 
individuals involved. 

On the basis of these considerations, the ethical practices committee, under 
the authority vested in it by the constitution of the AFL-CIO, pursuant to the 
mandate of the first constitutional convention of the AFL-CIO, recommends 
that the executive council of the AFL-CIO adopt the following policies to safe- 
guard the good name of the AFL-CIO and its affiliated unions: 

1. The AFL-CIO and each of its affiliated unions should undertake the obliga- 
tion, through appropriate constitutional or administrative measures and orderly 
procedures, to insure that no persons who constitute corrupt influences or prac- 
tices or who represent or support Communist, Fascist or totalitarian agencies 
should hold office of any kind in such trade unions or organizations. 

2. No person should hold or retain office or appointed position in the AFL-CIO 
or any of its affiliated national or international unions or subordinate bodies 
thereof who has been convicted of any crime involving moral turpitude offensive 
to trade union morality. 
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3. No person should hold or retain office or appointed position in the AFL-CIO 
or any of its affiliated national or international unions or subordinate bodies 
thereof who is commonly known to be a crook or racketeer preying on the labor 
movement and its good name for corrupt purposes, whether or not previously con- 
victed for such nefarious activities. 

4. No person should hold or retain office or appointed position in the AFL-CIO 
or any of its affiliated national or international unions or subordinate bodies 
thereof who is a member, consistent supporter or who actively participates in the 
activities of the Communist Party or of any Fascist or other totalitarian organiza- 
tion which opposes the democratic principles to which our country and the 
American trade-union movement are dedicated. 


ETHICAL PRACTICES CODE IV—INVESTMENTS AND BUSINESS INTERESTS OF 
UNION OFFICIALS 


(Approved by the AFL-CIO Executive Council, January 31, 1957) 


This is the fourth in a series of recommended codes which the commitee on 
ethical practices has developed in accordance with the direction of the executive 
council that it should “develop a set of principles and guides for adoption by the 
AFL-CIO in order to implement the constitutional determination that the AFL— 
CIO shall be and remain free from all corrupt influences.” Prior codes have dealt 
with the issuance of local union charters; welfare funds; racketeers, crooks, and 
Communists. The code herein recommended deals with conflicts of interest in 
the investment and business interests of union officials. 

It is too plain for extended discussion that a basic ethical principle in the 
conduct of trade-union affairs is that no responsible trade-union official should 
have a personal financial interest which conflicts with the full performance of 
his fiduciary duties as a workers’ representative. 

Obviously an irreconcilable conflict of interest would be present if a trade-union 
official, clothed with responsibility and discretion in conducting the representa- 
tion of workers, simultaneously maintains a substantial interest in the profits 
of the employer of the workers whom he is charged with representing. Even 
though, in a particular instance, there may be no actual malfeasance in the 
representation of the employees involved, the opportunity for personal gain at 
the expense of the welfare of the employees whom the union official represents 
obviously exists. 

Such a simple case, however, does not fully present the problems which exist, 
or may exist, in this area. There may be cases in which the conflict of interests 
is not so clear, but nevertheless exists. There are, on the other hand, forms of 
private investment which seem wholly devoid of any possibility of corruption or 
dereliction in trade-union responsibility. It will be the purpose of this report 
to discuss some of the varying situations which may arise in this area and, on the 
basis of such discussion, to present a recommended code of minimum standards 
to which the committee believes all trade-union officials should adhere in their 
investment and business interests. 

The problems in this area, of course, could all be eliminated by adoption of 
the simple principle that no trade-union official should, under any circumstances, 
use his own personal funds or property in any form of business enterprise or 
investment. But the commitee feels that it is both unnecessary and unwise to 
establish such a rigid standard for trade-union officials; union officers and agents 
should not be prohibited from investing their personal funds in their own way in 
the American free enterprise system so long as they are scrupulously careful to 
avoid any actual or potential conflict of interest. The American trade-union 
movement dyes not accept the principle that either its members or its leaders 
should own no property. Both union leaders and members have the right to set 
aside their own personal reserves for themselves and their families, and to invest 
and use those reserves in legitimate ways. 

But the trade union leader does have certain special responsibilities which 
he must assume and respect because he serves as a leader in the trade union 
movement. And those responsibilities, the committee believes, necessarily imply 
certain restraints upon his right to engage in personal investment, even with his 
own funds and on his own time. In a sense, a trade union official holds a position 
comparable to that of a public servant. Like a public servant, he has a high 
fiduciary duty not only to serve the members of his union honestly and faithfully, 
but also to avoid personal economic interest which may conflict or appear to 
conflict with the full performnace of his responsibility to those whom he serves. 
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Like public servants, trade union leaders ought to be paid compensation com- 
mensurate with their services. But, like public servants, trade union leaders 
must accept certain limitations upon their private activities which result from 
the nature of their services. Indeed, the nature of the trade union movement 
and the responsibilities which necessarily must be accepted by its leaders, make 
the strictest standards with respect to any possible conflict of interest properly 
applicable. 

It is plain, as already stated, that a responsible trade union official should not 
be the owner ‘in whole or in part of a business enterprise with which his union 
bargains collectively on behalf of its employees. The conflict in such a case 
is clear. 

It is almost equally clear, the committee believes, that a trade union official 
should not be the owner of a business enterprise which sells to, buys from, or 
in other ways deals, to any significant degree, with the enterprise with which 
he conducts collective bargaining. Again, the possibility that the trade union 
official may be given special favors or contracts by the employer in return for 
less than discharge of his obligations as a trade union leader, exists. 

Somewhat different considerations, however, apply to the ownership, through 
purchase on the open market or other legitimate means, of publicly traded 
securities. Employee ownership of stock is certainly a fairly common practice 
in American life. Often, indeed, there are special stock purchase plans designed 
to stimulate such employee investments. 

On the other hand, ownership, even of publicly traded securities, in sufficient 
amounts to influence the course of management decision seems to the committee 
incompatible with the proper representation of the employees by a trade union 
official. 

The committee believes, therefore, that the minimum standards of ethical 
conduct in this area should not forbid all investment by a trade union official 
in the corporate securities of companies employing the workers he represents. 
Such investment by a trade union official, however, should always be subject 
to the restriction that it is not acquired in an illegitimate or unethical manner, 
that it is limited to securities which are publicly traded, and that his interest 
should never be large enough so as to permit him to exercise any individual influ- 
ence on the course of corporate decision. 

There is nothing in the essential ethical principles of the trade union move- 
ment which should prevent a trade union official, at any level, from investing 
personal funds in the publicly traded securities of corporate enterprises unre- 
lated to the industry or area in which the official has a particular trade union 
responsibility. Such securities offer a wide choice of investment and are, gen- 
erally speaking, so far removed from individual stockholder control or influence 
that with the exceptions above noted, there is no reason to bar investment by 
trade union officials. 

The same principles apply with respect to privately owned or closely held 
businesses which are completely unrelated to the industrial area in which the 
trade union leader serves. 

On the basis of these considerations, the ethical practices committee, under 
the authority vested in it by the constitution of the AFL-CIO and pursuant to the 
mandate of the first constitutional convention of the AFL-CIO, recommends that 
the Executive Council of the AFL-CIO adopt the following policies to safeguard 
the good name of the AFL-CIO and its affiliated unions: 

1. No responsible trade union official should have a personal financial interest 
which conflicts with the full performance of his fiduciary duties as a workers’ 
representative. 

2. No responsible trade union official should own or have a substantial business 
interest in any business enterprise with which his union bargains collectively, or 
in any business enterprise which is in competition with any other business enter- 
prise with which his union bargains collectively. 

3. No responsible trade union official should own or have a substantial busi- 
ness interest in a business enterprise a substantial part of which consists of 
buying from, selling to, or otherwise dealing with the business enterprise with 
which his union bargains collectively. 

4. The provisions of paragraphs 2 and 3 above do not apply in the case of an 
investment in the publicly traded securities of widely held corporations which 
investment does not constitute a substantial enough holding to affect or influence 
the course of corporate decision. 

5. No responsible trade union official should accept kickbacks, under-the-table 
payments, gifts of other than nominal value, or any personal payment of any kind 
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other than regular pay and benefits for work performed as an employee from 
an employer or business enterprise with which his union bargains collectively. 

6. The policies herein set forth apply to: (@) all officers of the AFL-CIO and 
all officers of national and international unions affiliated with the AFL-CIO, 
(b) all elected or appointed staff representatives and business agents of such 
organizations, and (c) all officers of subordinate bodies of such organizations who 
have any degree of discretion or responsibility in the negotiation of collective 
bargaining agreements or their administration. 

7. The principles herein set forth apply not only where investments are made 
by union officials, but also where third persons are used as blinds or covers to 
conceal the financial interests of union officials. 


ETHICAL PRACTICES CODE V—FINANCIAL PRACTICES AND PROPRIETARY ACTIVITIES OF 
UNIONS 


(Approved by the AFL-CIO Executive Council, May 22, 1957) 


This is the fifth in a series of recommended codes which the committee on 
ethical practices has developed in accordance with the direction of the executive 
council that it should “develop a set of principles and guides for adoption by the 
AFL-CIO in order to implement the constitutional determination that the AFL-— 
CIO shall be and remain free from all corrupt influences.” On August 29, 1956, the 
council approved a code dealing with the issuance of local union charters; on 
January 31, 1957, the executive council approved codes dealing with health and 
welfare funds, racketeering, crooks and Communists, and investment and business 
interests of union officials. 

There are principles inherent in the conception of a free, honest, and demo- 
cratic trade union movement, which, the committee believes, virtually dictate 
the outlines of any code of ethical practices dealing with union finances. The 
first of these principles hardly requires statement. It is simply that a labor 
union is an organization whose primary function is to improve the wages, hours, 
and working conditions. of the employees it represents, through the processes of 
collective bargaining with employers. It is not a business enterprise or an invest- 
ment company. Unions, of course, must have funds with which to operate and it 
is clearly desirable that they should maintain reserves to cover contingencies 
which may arise in the course of the performance of their functions as workers’ 
representatives. But, equally clearly, the accumulation of funds per se is not 
the objective for which the union exists. A union is not a profitmaking insti- 
tution but a democratic organization with definite social aims and principles. 
Union funds are held in trust for the benefit of the membership. But a union, 
unlike a bank, a trustee, or other fiduciaries, is not primarily a manager of 
funds vested with the duty of enhancing their value and making distributions. 
Increasing the value of the union’s funds should never become an objective of 
such magnitude that it in any way interferes with or obscures the basic func- 
tion of the union, which is to devote its resources to representing its members, 
honestly and faithfully. 

A second basic principle which dictates the terms of a code of ethical prac- 
tices with respect to the handling of union funds is again simple. It is that 
unions are democratic organizations. The fact that a union is a democratic or- 
ganization plainly implies that the members of the union are entitled to as- 
surance that the union’s funds, which are their funds, are not dissipated. They 
are also entitled to be reasonably informed as to how the funds of the organi- 
zation are being used or invested. Finally, their delegated representatives in 
the union’s governing body and conventions should have the power and responsi- 
bility to oversee the expenditure of the union’s moneys so that the members can 
be guaranteed that funds are expended solely for the purposes for which the 
organization exists. 

A final fundamental principle, the committee believes, is involved. That 
principle is that each national or international union affiliated with the AFL-CIO, 
in the words of the resolution on ethical practices which was unanimously adopted 
by the founding convention of the AFL-CIO in December 1955, “has clearly ac- 
cepted the responsibility for keeping its own house in order and to protect the 
movement from any and all corrupt influences and from the undermining efforts 
of Communist agencies and all others who are opposed to the basic principles 
of our democracy and free and democratic unionism.” 

From these three basic principles, the committee believes that certain conclu- 
sions necessarily follow. Since a union holds its funds for the benefit of its 
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membership and to further their interests it should comply with standards gen- 
erally applicable to fiduciaries or trustees with respect to the manner in which 
it keeps its records and accounts. Regular audits should be made and there 
should be appropriate distribution of summaries of such audits so that the 
membership and the public are adequately apprised of the state of the organi- 
zation’s finances. 

In this connection, a committee of secretary-treasurers of AFL-CIO affiliates 
has drawn up a suggested set of minimum accounting and financial controls for 
affiliates of the AFL-CIO. This set of controls represents, the committee be- 
lieves, the minimum with which any affiliated organization should comply in 
order to fulfill the constitutional mandate that the labor movement should be 
kept free from any taint of corruption. Almost all unions, the committee be- 
lieves, today comply with the minimum controls set forth in the recommendation 
of the secretary-treasurers. Many, indeed, have much stricter controls. The 
minimum controls suggested by the secretary-treasurers, therefore, should not be 
regarded as an optimum. Unions are to be commended and encouraged to 
establish and maintain even more stringent accounting and financial controls. 

In addition to accounting and financial procedures necessary to conform to the 
controls applicable generally to well-run business organizations and fiduciaries, 
the committee believes that certain other rules follow from the basic principles 
set forth above. Because a union is a union, not a business organization or a 
trust company, the rules which guide its use and investment of funds are neces- 
sarily different. For example, investments by business organizations in other 
businesses from which they buy or sell, so that the investing business may get 
favored treatment in its sales or purchases, may be an acceptable business 
practice; similar investment by a labor union in business enterprises with which 
it bargains collectively presents serious problems. Such investment is not good 
practice for a union. 

The fact that the basic objective in the management of trade union funds is 
not the maximizing of profit, but to further the objectives of the members’ joining 
together in a union leads to additional conclusions. 

A business organization has one function: to make money for its stockholders. 
A fiduciary’s primary obligation is to preserve and, within limits defined by the 
necessity for safety, to augment the funds which the trustee is charged with hold- 
ing for the benefit of the beneficiaries. 

Since these are not a union’s primary functions, a union’s investment policy 
may properly be governed by different considerations. For example, business 
institutions and corporate trustees might question today the propriety of invest- 
ing all of their reserves in Government bonds because of their comparatively low 
yield. Yet, for a trade union, one of whose fundamental objects is to protect and 
strengthen our democratic institutions, suck an investment policy is to be com- 
mended. Similarly, since another object of a trade union is to aid and assist 
other unions and to promote the organization of the unorganized into unions of 
their own choosing loans and grants for mutual aid and assistance are part of the 
proud tradition of the labor movement even though foreign to the business com- 
munity and not justified by any considerations of financial gain or even security. 

Similarly, the business community may not regard it to be a bad business prac- 
tice for a business enterprise to buy or sell from firms in which the officers of the 
business have a financial interest. Nor may the business community regard it as 
bad practice for a business organization to lend money, on adequate security, 
tomembers of the organization. Because the funds of a labor union are both held 
in trust for the benefit of its members and are held to further legitimate trade 
union purposes, practices which may be acceptable in business organizations, the 
committee believes, should be limited if not completely eliminated among labor 
organizations. 

All of these considerations lead to this ultimate conclusion. With respect to 
accounting and financial controls and the expenditure of its funds for proprietary 
(housekeeping) functions the labor movement, it goes almost without saying, 
should follow the strictest rules applicable to all well-run institutions. With 
F respect to the policies governing its financial and proprietary decisions, a higher 

obligation rests upon the trade union movement: to conduct its affairs and to 
expend and invest its funds, not for profit, but for the benefit of its membership 
and the great purposes for which they have joined together in the fraternity of 
the labor movement. 

On the basis of these consideration the committee on ethical practices, under the 
authority vested in it by the constitution of the AFL-CIO and pursuant to the 
mandate of the first constitutional convention of the AFL-CIO and of the execu- 
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tive council, recommends that the executive council of the AFL-CIO adopt the 
following policies to safeguard the good name of the AFL-CIO and its affiliated 
unions: 

1. The AFL-CIO and all affiliated national and international unions should 
comply with the minimum accounting and financial controls suggested by the 
committee of secretary-treasurers and approved by the executive council, which 
is annexed hereto. 

2. The AFL-CIO and all affiliated national and international unions should 
conduct their proprietary functions, including all contracts for purchase or sale 
or for the rendition of housekeeping services, in accordance with the practices 
of well-run institutions, including the securing of competitive bids for all major 
contracts. 

3. Neither the AFL-CIO nor any national or international union affiliated 
with the AFL-CIO should permit any of its funds to be loaned, invested, or other- 
wise dealt with in a manner which inures to the personal profit or advantage 
of any officer, representative, or employee of the union. : 

4. Neither the AFL-CIO nor any national or international union affiliated 
with the AFL-CIO should enter into any contracts of purchase or sale or for 
the rendition of services which will inure to or result in the personal profit or 
advantage, including gifts of more than nominal value, other than his regular 
salary or compensation, of any officer, representative or employee of the union. 

5. Neither the AFL-CIO nor any national or international union affiliated with 
the AFL-CIO should invest in or make loans to any business enterprise with 
which it bargains collectively. 

6. The provisions of paragraph 5 shall not be construed as prohibiting invest- 
ment by unions in the publicly traded securities of widely held corporations 
which investment does not constitute a substantial enough holding to affect or 
influence the course of corporate decision; the provisions of paragraphs 3 and 4 
shall not be construed as applying to the profit that may result from a proper 
investment by a union officer, representative, or employee. Nor shall such 
pro\isions be construed as preventing investment in a business or enterprise in 
which an official of an affiliate is engaged by virtue of his office, provided (a) 
no substantial personal advantage is derived from the relationship and (b) the 
business or enterprise is one in the management of which the affiliate participates 
for the benefit of its members. The provisions of such paragraphs, however, 
shall apply wherever third persons are used as blinds or covers to conceal the 
personal profit or advantage of union officials. 

7. Neither the AFL-CIO nor any national or international union affiliated 
with the AFL-CIO should make personal loans to its officers, representatives, 
employees, or members, or members of their families, for the purpose of 
financing the private business or investment of such persons. 

8. Each national or international union affiliated with the AFL-CIO should 
promptly take whatever internal steps are needed to ensure that the standards 
set forth in this code are made applicable to itself and each of its locals and 
other subordinate or affiliated bodies. Wherever constitutional amendments or 
changes in internal administrative procedures are necessary to fully comply with 
those standards, such amendments and changes should be undertaken by the 
affiliates at the earliest practicable opportunity. 


SUPPLEMENTAL CODE-—MINIMUM ACCOUNTING AND FINANCIAL CONTROLS 


(Drafted by Special Committee of Union Secretary-Treasurers; Approved by 
Executive Council, May 22, 1957) 


(a) Detailed and accurate records of accounts, in conformity with generally 
recognized and accepted principles of accounting, should be currently maintained 
by all affiliates of the AFL-CIO. These records should include, as a minimum 
need, a cash receipt record, a cash disbursements record, a general ledger, a 
dues or per capita tax record, an investment record, and a payroll record. 

(b) All receipts should be duly recorded and currently deposited. No dis- 
bursements of any nature should be made from undeposited cash receipts. 

(c) All expenditures should be approved by proper authority under constitu- 
tional provision and be recorded and supported by vouchers, providing an ade- 
quate description of the nature and purpose of the expenditure sufficient for a 
reasonable audit by internal and independent auditors. Disbursements should 
be made only by check, with the exception of disbursements from petty cash, in 
which situation, an imprest petty cash fund should be established. 
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(d) Salaries of elected officials should be established only by constitutional 
provision. Compensation to nonsalaried elected officials, and to other offi- 
cials, representatives and employees, if not fixed by constitutional provision, 
should be established and paid in strict conformity with such authority as 
is provided by the constitution and in accordance with its applicable provi- 
sions. 

(e) Reimbursement of expenses, including per diem expenses, should be 
made only where such expenses have been duly authorized and are supported 
in a manner that will permit a reasonable audit. 

(f) Every precaution should be taken to ensure the soundness and safety of 
investments and that investments are made only by persons duly authorized 
to act for and on behalf of the affiliate. Investments in securities should either 
be restricted to the type of securities which legally qualify for trust fund in- 
vestments in the domicile State or a person or persons authorized to invest 
funds of an affiliate should, in making such investment, be required to exer- 
cise the judgment and care under the circumstances then prevailing which men 




















































1 of prudence, discretion and intelligence exercise in the management of their 
’ own affairs, not in regard to speculation but in regard to the permanent disposi- 
r tion of their funds, considering probable safety of their capital as well as probable 
r income. No investment should be made by an affiliate in a business enterprise in 
¥ which any officer of that affiliate has a direct or indirect personal financial inter- 
h est of such a nature as to be affected by the affiliate’s investment or withdrawal! of 
b investment. (This last stated provision is not to be construed as preventing 
investment in a business or enterprise in which an official of an affiliate is en- 
gaged by virtue of his office, provided (a) no substantial personal advantage 
S$ is derived from the relationship, and (b) the business or enterprise is one in 
r the management of which the affiliate participates for the benefit of its mem- 
4 bers.) Securities owned by the affiliate should be under dual officer control 
T and held by a bank or a trust company as agent or if that is not feasible, such 
h securities should be placed in a safety deposit vault. All investments and 
n legal title to all assets of an affiliate should be in the name of the affiliate or 
) its duly designated agent or trustee. 
1e (g) Periodic, but not less than semiannual, detailed financial reports should 
2S be prepared in accordance with generally recognized and accepted standards 
T, of financial reporting. These reports should be prepared and submitted by 
1e the elected financial officer of the affiliate to the executive body of such af- 
filiate for its study and such action as may be required. 
od (h) A record of each meeting of the executive body of an affiliate should 
S, be made and maintained. These records should note all official actions taken 
of by that body, in relation to accounting and financial matters. 

(i) Adequate fidelity bond coverage should be required by an affiliate for 
ld all officers, representatives and employees of that affiliate in positions of trust, 
ds including officers and employees of subordinate bodies of such affiliate. 
nd (j) Affiliates and their subordinate bodies should be subject to a system of 
or internal audits made by auditors or by other competent persons in accordance 
th with generally accepted standards of auditing so as to maintain current vigilance 
he over all financial transactions. 

(k) At least annually, an audit of the accounts of each affiliate, except di- 
rectly affiliated local unions of the AFL-CIO, should be made by independent 
certified accountants. A summary of such audit approved by such independent 

b certified public accountants should be made available to the membership of the 
y affiliate and the public. 

Each such affiliate should require, at least annually, that an audit be made 
lly of the accounts of its subordinate bodies by competent persons. A summary 
ed of such audit approved by such competent persons should be made available 
am to the membership of such subordinate body. 

a An annual audit of the accounts of directly affiliated local unions should be 
7 ‘made by authorized competent representatives of the AFL-CIO designated by 
jis- § the secretary-treasurer of the AFL-CIO. A summary of such audit, approved 
by such representative, shall be made available to the membership of such di- 

itu. — Tectly affiliated local unions. 
de- (1) All ‘financial and accounting records of affiliates and their subordinate 
r a | bodies, and all supporting vouchers and documents, or microfilm copies there- 
uld § °f, should be preserved for a period of time not less than that prescribed by 





applicable statutes of limitations. 
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(m) Neither the AFL-CIO nor any national or international union affiliated 
with the AFL-CIO should make personal loans to its officers, representatives, 
employees, or members, or members of their families, for the purpose of financing 
the private business or investment of such persons. 

(n) No kickbacks or any other improper payments should be accepted or made, 
directly or indirectly, by any officer, representative, or employee of an affiliate in 
eonnection with any financial transaction of such affiliate. 

(o) Affiliates should take every precaution necessary to insure their full 
compliance with all properly authorized and applicable requirements of State or 
Federal law pertaining to financial and accounting matters and to reporting. 

(p) In order to protect and safeguard the good name and reputation of the 
AFL-CIO and its affiliates, the financial and accounting controls set forth herein 
are made applicable to itself and each of the affiliates of the AFL-CIO and their 
subordinate bodies and to all their funds of whatever nature. 

(q) Where constitutional amendments or changes in internal administrative 
procedure are necessary to a full compliance with the standards set forth herejn, 
such amendments and changes should be undertaken by affiliates at the earliest 
practicable opportunity. 


ETHICAL PRACTICES CODE VI—UNION DEMOCRATIO PROCESSES 
(Approved by the AFL-CIO Executive Council, May 23, 1957) 


This is the sixth in a series of recommended codes developed by the AFL-CIO 
Committee on Ethical Practices. The prior codes have dealt, primarily, with 
the questions related to corruption and conflicts of interest. The present code 
has been developed by the committee pursuant to the mandate contained in 
article II, sections 10 and 11, of the constitution of the AFL-CIO which sets 
forth the basic objectives of the federation to protect the labor movement not 
only from corrupt influences and Communist agencies but also from “all others 
who are opposed to the basic principles of our democracy and free and democratic 
unionism,” and “to safeguard the democratic character of the labor movement.” 

These constitutional provisions of the AFL-CIO give effect to the democratic 
tradition upon which the entire labor movement is based. Freedom and demoe 
racy are the essential attributes of our movement. Labor organizations lacking 
these attributes, like Hitler’s labor front, Franco’s syndicates, and Moscow's 
captive unions, are unions in name only. Authoritarian control, whether from 
within the labor movement or imposed from without by government, is contrary 
to the spirit, the tradition, and the principles which should always guide and 
govern our movement. 

We are proud of our record. Just as the constitution of the AFL-CIO pro 
claims its dedication to the concepts of freedom and democracy and contains 
machinery for their implementation in the federation’s operations, so also do 
the constitutions of its affiliates. Almost without exception, they provide for 
the basic elements of union democracy: The right of full and equal participation 
by each member in the affairs and processes of union self-government, in accord 
ance with the principles of representative democracy, and the necessity for 
protecting the rights of individual members. 

The record of union democracy, like the record of our Nation’s democracy, 
is not perfect. A few unions do not adequately, in their constitutions, provide 
for these basic elements of democratic practice. A few unions do not practice 
or implement the principles set forth in their constitutions. Finally, while the 
overwhelming majority of American unions both preach and practice the prit 
ciples of democracy, in all too many instances the membership by apathy and 
indifference have forfeited their rights of union citizenship. 

The provisions of the Taft-Hartley Act have substantially frustrated pre 
viously successful efforts by unions to insure maximum attendance and pat 
ticipation by the membership in union meetings and affairs. The real cor 
rective in this area is not so much the establishment of new principles as the 
exercise of rights presently recognized and accorded. Just as eternal vigi 
lance is the price of liberty, so is the constant exercise of the rights of uni@ 
citizenship the price of union democracy. 

It is valuable, nevertheless, to restate the principles which should govern 
all free and democratic unions and to rededicate the labor movement to the 
preservation of thase nrinciples. 
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The committee on ethical practices has attempted to formulate in the follow- 
ing code the basic and elementary principles which any affiliated union should 
achieve if it is to comply with the basic principles and objects of the AFL-CIO 
constitution. Necessarily, since each union has grown up in its own tradition 
and with its own background, forms and procedures may differ widely. Unions 
should be free to determine their own governmental structure and to regulate 
their own affairs. But, whatever the form, the basic democratic rights set forth 
in the code should be guaranteed. 

1. Each member of a union should have the right to full and free participa- 
tion in union self-government. This should include the right (a@) to vote peri- 
odically for his local and national officers, either directly by referendum vote 
or through delegate bodies, (b) to honest elections, (c) to stand for and to 
hold office, subject only to fair qualifications uniformly imposed, (d@) to voice 
his views as to the method in which the union’s affairs should be conducted. 

2. Each member of a union should have the right to fair treatment in the 
application of union rules and law. The general principle applicable to union 
disciplinary procedures is that such procedures should contain all the elements 
of fair play. No particular formality is required. No lawyers need be used. 
The essential requirements of due process, however—notice, hearing, and judg- 
ment on the basis of the evidence—should be observed. A method of appear 
to a higher body should be provided to insure that judgment at the local level 
is not the result of prejudice or bias. 

3. Each member of a union has the responsibility (@) fully to exercise his 
rights of union citizenship and (b) loyally to support his union. The right 
of an individual member to criticize the policies and personalities of his union 
officers does not include the right to undermine the union as an institution, to 
advocate dual unionism, to destroy or weaken the union as a collective-bargain- 
ing agency, or to carry on slander and libel. 

4. To safeguard the rights of the individual members and to safeguard its 
democratic character, the AFL-CIO and each affiliated national or interna- 
tional union should hold regular conventions at stated intervals, which should 
be not more than 4 years. The convention should be the supreme governing 
body of the union. 

5. Officers of the AFL-CIO and of each affiliated national or international 
union should be elected, either by referendum vote or by the vote of delegate 
bodies. Whichever method is used, election should be free, fair, and honest 
and adequate internal safeguards should be provided to insure the achievement 
of that objective. 

6. All general conventions of the AFL-CIO and of affiliated national or inter- 
national unions should be open to the public, except for necessary executive 
sessions. Convention proceedings or an accurate summary thereof should be 
published and be available to the membership. 

7. The appropriate officials of the union and such bodies which are given 
authority to govern a union’s affairs between conventions should be elected, 
whether from the membership at large or by appropriate divisions, either 
by referendum vote or by the vote of delegate bodies. Such bodies shall abide 
by and enforce the provisions of the union’s constitution and carry out the 
decisions of the convention. 

8. Membership meetings of local unions should be held periodically with proper 
notice of time and place. 

9. Elections of local union officers should be democratic, conducted either by 
referendum or by vote of a delegate body which is itself elected by referendum 
or at union meetings. 

10. The term of office of all union officials should be stated in the organization’s 
constitution or bylaws and should be for a reasonable period, not to exceed 4 
years. 

11. To insure democratic, responsible, and honest administration of its locals 
and other subordinate bodies, the AFL-CIO and affiliated national and inter- 
national unions should have the power to institute disciplinary and corrective 
proceedings with respect to local unions and other subordinate bodies, including 
the power to establish trusteeships where necessary. Such powers should be 
exercised sparingly and only in accordance with the provisions of the union’s 
constitution, and autonomy should be restored promptly upon correction of the 
abuses requiring trusteeship. 

12. Where constitutional amendments or changes in internal administrative 
procedures are necessary to comply with the standards herein set forth such 
amendments and changes should be undertaken at the earliest practicable time. 
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Mr. Bremitter. But there is no gainsaying the fact that our anti- 


corruption campaign cannot reach unions outside our own ranks. We f 


cannot be fully successful so long as unscrupulous employers are left 
free to subvert union leaders through bribes and gifts; left free to 
avoid their responsibility of engaging in honest collective bargaining 
by “buying off” corrupt men who have infiltrated labor’s ranks. 

We are determined that there be legislation which will eliminate 
the opportunities for corruption and at the same time preserve the 
traditional and legitimate functions of trade unions. 

In our opinion, Mr. Chairman, S. 505 meets this test. We believe 
it can be improved by amendments which we intend to suggest to this 
committee. 

But, in sum, S. 505 embodies distinct improvements in technical 
language over the Kennedy-Ives bill submitted by this subcommittee 
to the Senate last year, and is, of course, an improvement over the 
measure which was finally approved by the Senate only to die an 
untimely death in the other House as a result of an unholy alliance 
between the big business interests, the corruptly dominated Teamsters 
Union, and certain political leaders whose betes of making political 
gain through these tactics were blasted by the voters. 

If there is a major failure in S. 505, it is that it fails to come to com- 
plete grips with one of the broadest areas of corruption exposed by 
the McClellan committee—corruption by employers. 

Last year, President Meany urged more effective relief against 
employer-labor relations malpractices than was contained in the bill 
then pending. The same comment can be made about S. 505. 

With that brief preface, Mr. Chairman, I move to our detailed views 
on the subjects contained in the Kennedy-Ervin measure. 


TITLE I—REPORTING AND DISCLOSURE 


A. Union reporting and disclosure of organizational and financial 
data (sec. 101) : As members of this committee know, the AFL-CIO 
has long supported the principles of full reporting and disclosure 
embodied in this section. Over a period of years we supported the 


Douglas-Kennedy-Ives bill, S. 2888, for full disclosure of the finances | 


of health, welfare, and pension benefit plans, and last year we wel- 
comed the Senate’s passage of this bill substantially as reported by 
this committee. Thereafter we opposed in the House of Represent- 
atives the various weakening amendments in S. 2888 sought and in 
part secured by certain large insurance companies and employer 
groups. We have repeatedly stated and again state our hope that 
this law will be revised to be what it was when it left this committee: 
= effective reporting and disclosure law for welfare and pension 
ans. 

; A year ago President Meany expressed the views of the AFL-CIO 
that this full disclosure principle could likewise beneficially be applied 
to other aspects of union and management finances. He according] 

urged that all unions, except such small locals as might be exempell 
by the Secretary of Labor, be required to file annual financial reports. 
He further urged that these union financial reports not only be made 
available to union members, but that they be made public—instead 
of merely gathering dust in some Labor Department sanctum, as 
reports now filed under the Taft-Hartley Act do. 
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We accordingly support the provisions in this bill for full and 
public reporting on union finances, as well as on certain organiza- 
tional matters. We do, however, want to point out that the require- 
ment for union reporting on finances go very far. The bill not only 
spells out certain types of expenditures that must be reported, but 
contain such catch-all phrases as “other disbursements of any kind 
and the purposes thereof.” These provisions, together with the broad 
authority elsewhere (sec. 106(b)) given the Secretary of Labor to 
prescribe the “form” and “content” of the reports required to be filed, 
give the Government carte blanche to demand reporting and dis- 
closure of union finances in the most minute detail. Unions could 
certainly, for instance, be called on to list all disbursements for pro- 
union propaganda—perhaps I should say enlightenment—in an organ- 
izing campaign; or, for that matter, to meet the cost of regular union 
publications. We mention these matters in particular because we 
will advert to them shortly when we come to the matter of employer 
reporting. 

Before leaving this section we would like to call attention to a minor 
matter of drafting. Section 101(a), which requires unions to file 
certain organizational data, provides that this report is to be signed 
by the “president and secretary or corresponding principal officers.” 
Section 103(a), dealing with employer reports, provides that they 
are to be signed by the “president and treasurer of corresponding 
principal officers.” Finally, section 101(b) provides that union finan- 
cial reports shall be signed by the “chief financial officer and two other 
principal officers.” 


We see no reason why uniform terminology should not be employed 
in all three places. More important, it is quite usual for union organi- 
zations, as in the case of the AFL-CIO, to have a president, a secretary- 
trexsurer, and a number of vice presidents. Our attorneys blanch at 
the thought of having to determine which of these vice presidents is 
the third “principal officer.” I suggest that all three sections employ 


the terminology president and secretary-treasurer or corresponding 
principal officers.’ 

B. Financial reports by employers and labor relations consultants 
(sec. 103) : We will turn now to the bill’s provisions for the filing of 
financial reports by employers and by labor relations consultants. 
We are taking this up somewhat out of order so that we can deal with 
it in juxtaposition to the provisions on union financial reports. Later 
we will go back to the provisions for reporting by union officers and 
employees on conflict-of-interest situations. 

Here again, as respects this matter of financial reports by employers 
and labor relations consultants, we are in accord with what we take 
to be the basic objectives of the bill, and our questions relate to certain 
details or matters of drafting. 

Section 103(a) (1) requires an employer to file an annual report with 
the Secretary of Labor listing expenditures in connection with an 
agreement or arrangement with a labor relations consultant by eich 
the consultant undertakes to influence employees in the exercise of 
certain rights, for example, those protected by section 7 of the National 
Labor Relations Act, or undertakes to supply the employer with in- 
formation concerning the activities of employees or a labor organiza- 
tion in connection with a labor dispute. So far so good. 
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However, the provision continues “except information for use solely 
in conjunction with a judicial, administrative, or arbitral proceeding.” 
It seems to us that this exception is not needed at all, and if it is, 
it is too broadly worded. Let us suppose, for example, the employees 
in a plant have formed a union and petitioned the Labor Board for an 
election. Let us further suppose that the employer thereupon retains 
a labor relations consultant to engage in espionage with respect to 
the employees’ activities. The consultant, let us say, is to infiltrate 
the union and to advise the employer as to the identity of its leaders, 
how many members it has, et cetera. Conceivably the employer wants 
this information “for use solely in conjunction with” an administrative 
proceeding, for example, a Labor Board election. Is that any reason 
why the employer should not have to report his payments to the con- 
sultant? Wethink not. We see no reason the employers should not 
be required to report all disbursements for labor espionage, regardless 
of its relation to judicial or administrative or hind proceedings. 
If, incidentally, anyone has any doubt that this sort of thing is still 
going on we can cite chapter and verse from the transcripts of the 
McClellan committee. 

We take it that this exception in the bill is not really meant to 
exempt disbursements for such activities as labor espionage from the 
reporting requirement, but is meant to excuse the reporting of legiti- 
mate expenditures in connection with a judicial, administrative or 
arbitral proceeding. But, in the first place, this exemption is not 
limited to legitimate activities; and in the second place a separate 
provision exempting such activities from the reporting requirements 
is found in section 103(c). We therefore suggest that this exception 
be dropped from section 103(a) (1). 

These remarks apply equally to section 103(a) (2) (iii). Section 
103(a)(2) requires the reporting of certain expenditures made di- 
rectly by an employer, and here again there is no reason for exempting 
expenditures for labor espionage just because they may be made in 
connection with a Labor Board representation or unfair labor prac- 
tice proceeding. 

Section 103(a)(2) likewise exempts from reporting “(i) adjust- 
ments in wages or other employee benefits.” This exemption also 
raises certain questions. In the first place one of the commonest 
methods by which employers seek to dissuade their employees from 
organizing is by granting a wage increase at first sign of organizing. 
Such wage increases nay or may not, depending on the circumstances, 
constitute unfair labor practices under the National Labor Relations 
Act. Whether they do or not, the employer would by this provision 
be exempted from reporting them. Perhaps this exemption is jus- 
tified on the theory that without it any wage increase or any improve- 
ment in other benefits might be viewed as having the object of in- 
fluencing employees, at least indirectly, in the exercise of their rights 
under section 7. Whatever the justification, this exemption does, how- 
ever, provide a considerable loophole. 

Moreover, employers sometimes—and there was testimony about 
this, too, before the McClellan committee—increase the wages or other 
benefits of particular employees as a payoff for antiunion activity at 
the employer’s behest. We are sure that the bill is not meant. to 
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exempt from reporting disbursements of this sort. We therefore 
suggest that section 103(a) (2) (i) be changed to read: 
(i) adjustments in wages and other employee benefits the terms of which have 
been fully disclosed to the employees in the bargaining unit. 
This suggested additional language is picked up from section 103(a) 
(3) (i). It seems to us equally appropriate for section 102(a) (2) (i). 
These provisions also exempt employers from reporting any ex- 
enditures which they make directly if the total does not exceed 
2,500 a year, and any expenditures regardless of the total for the 
publication of house organs or other communications which are part of 
an employer’s regular employee relations program. 

There are no comparable exemptions from the requirements for 

union financial reporting, and we see no reason why an employer’s 
expenditures for antiunion propaganda should be exempted from re- 
porting just because the employer engages in it regularly. The man- 
agement of the General Electric Co., for example, inundates that com- 
pany’s employees with a steady stream of antiunion propaganda: all 
no doubt as part of the normal or regular administration of an em- 
ployee relations program. Under this exemption the costs of this 
antiunion campaign would not have to be reported by the company, 
but unions comprised of General Electric’s employees would have to 
report any expenditures they make to counter this campaign, regard- 
less of the form their expenditures may take. To us that is not equal 
justice. 
' We, of course, understand why this house organ exemption—which 
was not contained in the bill that passed the Senate last year—was 
inserted. It was inserted, no doubt, in the hope of avoiding or at least 
toning down the almost hysterical outcries with which certain reac- 
tionary employer organizations greeted the bill last year, and in the 
hope that they will be induced to take a less obstructive position this 
year. 

In our view this is a vain hope. There are in this country many 
responsible and public-spirited employers. There are many em- 
ployers who fully accept the right of their employees to form unions 
and bargain collectively. There are even some employers who regard 
strong unions as an integral and beneficial factor in the American 
economy. But for some reason which we do not understand, the voices 
of these employers are never heard in Washington; or at least not on 
labor relations matters. The organizations in Washington which 
purport to speak for employers voice, year after year, only the most 
reactionary and antiunion sentiments. Since they do not want unions 
to exist at all, they do not favor legislation which would aid the trade- 
union movement in eliminating from its ranks certain corrupt and 
even gangster elements which have infiltrated. A union movement 
purged of these extraneous elements will be a stronger union move- 
ment, and these mouthpieces of reaction do not want that. Judging 
by past practices we doubt that the Chamber of Commerce and the 
National Asosciation of Manufacturers will ever support this bill 
or any bill like it, no matter how much the employer reporting pro- 
visions are watered down. That being so, we urge, therefore, that 
this committee eliminate these unwarranted exemptions in the em- 


ployer reporting provisions, and do equal justice between employers 
and unions. 
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C. Reports by union personnel on conflicts of interest (sec. 102) : 
These provisions require annual reports from union officers and em- 
ployees of any of six specified types of transactions in which they have 
engaged during the preceeding year. These types of transactions may 
be described as conflicts of interest situations. 

These provisions seek to implement by legislation and through the 
device of public disclosure the principle set forth in the AFL-CIO 
Ethical Practices Code IV, dealing with “investment and business 
interests of union officials.” That code declares: 

1. No responsible trade union official should have a personal financial interest 
which conflicts with the full performance of his fiduciary duties as a worker's 
representative. 

The code also seeks, as does the bill, to enumerate specific types of 
transactions which fall wtihin the ban of this principle. 

It is thus manifest that we have no disagreement with the principle 
which this portion of the bill seeks to implement. We have, however, 
one caveat. That is, that it is one thing for a voluntary organization 
to lay down a general ethical standard for the guidance of its mem- 
bers—if they wish to remain members—and a different and more diffi- 
cult thing to implement such a general standard by criminally enforce- 
able legislation. Nevertheless the principle which this section 
embodies is a sound one and an important one, and we, therefore, sup- 
port the enactment of these provisions. We are pleased to note that 
various technical reservations which we expressed on this section last 
year have been met in the redrafting of the bill. 

D. Powers of Secretary of Labor (secs. 104-106, 108, 111, 503): As 
President Meany stated a year ago, we favor giving to the Secretary 
of Labor all powers necessary to enable him adequately to police and 
enforce the bill’s recordkeeping and financial filing provisions. This 
bill does that. 

Section 105 provides that every person shall keep for such period 
and under such conditions as the Secretary shall prescribe such ree- 
ords as may be necessary to prepare and verify the required financial 
reports. 

Section 106(c) provides that the Secretary shall have power, when 
he believes that any person or any labor organization has violated an 
provision of title I to make an investigation. In connection wit 
this investigation the Secretary “may enter such places and inspect 
such record * * * as may be necessary to enable him to determine the 
facts.” If any person fails to make a required report, the Secretary 
shall make a full investigation “and report to the members of the labor 
organization” the facts concerning the failure to report. (There seems 
to be an assumption in the way this provision is drafted that only 
labor organizations will conceivably fail to file. This should, of course, 
be corrected. ) 

Section 108 provides that any person who willfully violates or fails 
to comply with any provision of title I, or the rules and regulations 
issued by the Secretary, shall be fined not more than $10,000 or im- 
prisoned for more than 1 year, or both. Any person who willfully 
makes a false statement or knowingly fails to disclose a material fact 
in any report required shall be subject to the same penalties. Any 
person who willfully destroys any books, records, reports, or state- 


ments required to be kept is likewise subject to the same criminal 
penalties. 
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Section 111 establishes in the Department of Labor a Commissioner 
of Labor Reports, and provides that the Secretary may authorize this 
Commissioner to perform any of his functions under the act. 

Finally, section 503, in title V, provides that “For the purpose 
of any investigation provided for in this act” the subpena powers 
conferred by the Clayton Act upon the Federal Trade Commission 
“are hereby made applicable to the jurisdiction, powers, and duties of 
the Secretary of Labor or any officers designated by him.” 

In view of the broad powers of investigation, backed up with both 
inspection and subpena authority which this bill confers upon the 
Secretary of Labor, it is surprising to read in the Daily Labor Report 
for January 22, 1959, that the Secretary of Labor at his press con- 
ference on that date criticized this bill for failure, inter alia, “to 
give the Secretary of Labor investigative powers.” Assuming, how- 
ever, that the Secretary has been correctly quoted, we see no basis 
whatsoever for this criticism of the bill. 

E. Loans (sec. 107): The provisions restricting loans from unions 
to their officers or employees, and barring loans from employers to 
officers or employees of unions representing the particular employer’s 
employees, seem to us sound and desirable. Our only suggestion is 
that language be inserted to make it clear that the bill does not bar 
“payments or loans made by any national or State bank, credit union, 
insurance company, savings and loan association, or other credit 
institution.” This language is taken from section 103(a) (3) (iii), 
and seems equally appropriate for insertion in both subsections of 
section 107. We would not regard the insertion of this language in 
107 as necessary except for its inclusion in 103; but its inclusion in 
103 and omission from 107 might raise some inference that the latter 
was intended to bar even bank or credit union loans. 

F. Embezzlement of union funds (sec. 109) : The provisions of the 
bill making embezzlement of union funds a Federal crime and pro- 
viding for suit for the recovery thereof seem carefully drafted. 

G. False entry (sec. 110): Section 110 provides that any officer or 
employee of a labor organization who makes any false entry or will- 
fully destroys any book or record kept or made for such labor organ- 
ization, with intent to injure, defraud, or mislead such “labor union” 
(the term should be “labor organization”) or to mislead any person 
authorized by law to examine such book or record, shall be fined not 
more than $10,000 or imprisoned for not more than 5 years, or both. 

Our concern here is that we note that these provisions apply only 
to the records of a labor organization (or of a trust in which a labor 
organization is interested), and not to records of employers or labor- 
relations consultants. This omission is in part met by section 108(c), 
which makes criminal the destruction of any books or records required 
to be kept by any provision of title I. Section 108(c), however, does 
not cover false entry, so that as the bill stands it does not punish false 
entry in the books or records of any employer or a labor-relations con- 
sultant, for the purpose of misleading the Secretary of Labor. More- 
over, the penalties in the two sections differ. These omissions and 
inconsistencies should, of course, be corrected. 

H. Revision of section 302 of the Taft-Hartley Act (sec. 112): Sec- 
tion 112 of the bill revises section 302 of the Taft-Tartley Act for two 
purposes. First, it closes certain loopholes in the provisions of section 
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302 dealing with improper employer payments to union representa- 
tives. Secondly, it permits payments to welfare funds for the purpose 
of pooled vacation benefits and defraying costs of apprenticeship 
training programs for employees in the building and construction 
industry. This latter change will be discussed by a spokesman for 
the Building Trades Department 17, the AFL-CIO. 

The revisions in the first part of section 302 seem to us as both sub- 
stantively sound and well drafted. The problems here dealt with 
present, we are aware, considerable drafting difficulties, but as far as 
we can see they are handled adequately in the present bill. 

On page 26, line 17, the number (5) should be (6). 


TITLE II—TRUSTEESHIPS 


Title II of S. 505 deals with trusteeships established by national 
or international labor organizations over subordinate bodies. 

This title requires such organizations to file reports with the Secre- 
tary of Labor within 30 days of the establishment of trusteeships or, 
where trusteeships have been established prior to the enactment o 
S. 505, within 30 days of such enactment. Thereafter such reports 
are to be filed seminannually. These reports must be signed by the 
president and secretary or corresponding principal officers of the labor 
organization establishing the trusteeship and must give the name and 
address of the trusteed union, the date the trusteeship was established, 
the reason or reasons for its establishment or continuance and the 
nature and extent of participation by the members of the trusteed local 
in the selection of delegates to represent such local in regular or spe- 
cial conventions or other policy-determining bodies and in the elec- 
tion of officers of such national or international labor organization. 
The information contained in these reports must be made available 
to all members of the local under trusteeship. In addition, the con- 
tents of such reports are public information and the Secretary of 
Labor is given the same rulemaking, publication, and investigatory 
powers he is given in title I. It should be noted here that section 
201(b) incorrectly refers to section 106(d) of title I. There is no sec- 
— 106(d). Apparently section 106(a) and (b) are meant to be 
cited. 

A willful failure or refusal to report or comply with the rules or 
regulations of the Secretary and the willful making of a false report 
or the willful failure to disclose a material fact required by the report 
are made crimes as are the willful concealment or destruction of docu- 
ments or records upon which a report is based. The maximum pen- 
alty is a fine of not more than $10,000 or imprisonment for not more 
than 1 year, or both. 

In addition to the reporting requirements, title II undertakes to 
regulate the establishment of trusteeships, the voting in union conven- 
tions and elections of locals in trusteeship and the transfer of funds 
of such locals to the parent organization. 

Trusteeships may be established and administered only in accord- 
ance with the constitution of the national or international union and 
for the purpose of correcting corruption or financial malpractice, as- 
suring the performance of collective bargaining agreements or other 
duties of a bargaining representative, restoring democratic procedures, 
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“or otherwise carrying out the legitimate objects of such labor organi- 
zation.” When a local union is in cee it becomes unlawful 
to count the vote of delegates from such local union in any conven- 
tion or election of officers of the parent organization unless the dele- 
gates have been selected by secret ballot in an election in which all the 
members in good standing of the trusteed local were eligible to par- 
ticipate. No funds of a trusteed local, except normal per capita tax 
ee assessment, may be transferred to the parent organization. A 
willful violation of the two restrictions last mentioned will subject the 
offender to a $10,000 fine and a year’s imprisonment, or both. 

Title II of S. 505 also provides a procedure and a forum for adudi- 
cating the validity of a trusteeship and for the determination of 
whether a trusteeship should be dissolved or be continued for an in- 
definite period, subject to an overall time limit of 30 months. 

Once a trusteeship is established any member or subordinate body 
of a national or international labor organization can require the Sec- 
retary of Labor to investigate its establishment and administration 
by filing a complaint alleging that the national or international organ- 
ization imposed trusteeship in violation of its constitution or for a 
purpose not permitted by title II of S. 505, or by alleging that the 
voting restriction or the restriction on transfer of local funds has 
been violated. If the Secretary’s investigation leads him to believe 
there is probable cause to believe any such violation has occurred and 
has not been remedied, he is compelled to institute litigation in the 
district court of the United States to prevent and restrain such viola- 
tion and “for such other relief as may be appropriate.” In any pro- 
ceeding, a trusteeship established by a labor organization in con- 
formity with the procedural requirements of its constitution and 
bylaws and “authorized or ratified by the executive board or similar 
governing body of the labor organization after a fair hearing” shall 
be presumed valid for a period of 18 months from the date of its 
establishment, and shall not be subject to attack during this period 
unless there is clear and convincing proof that the trusteeship was 
not established in good faith for the purposes allowable under title IT. 
After 18 months the presumption is against the validity of the trus- 
teeship and the labor organization has the burden of showing by clear 
and convincing proof that the trusteeship is necessary for a purpose 
allowable under title II. If it succeeds in doing this the court may 
continue the trusteeship for an additional period of up tol year. The 
court proceedings envisioned can be initiated only by the Secretary of 
Labor. However, all other rights and remedies at law or inequity 
are preserved, except that, once court proceedings are begun by the 
Secretary, the jurisdiction of the district court over such trusteeship 
becomes exclusive and its final judgment shall be res judicata. 

When President Meany testified before the committee last year on 
the subject of trusteeships, he emphasized that national and interna- 
tional unions must have the power to institute disciplinary and cor- 
rective proceedings with respect to local unions and other subordinate 
bodies, including the power to establish trusteeships, where necessary 
to insure democratic, responsible, and honest administration of its 
locals and other subordinate bodies. He also emphasized that this 
power should be used judiciously and sparingly and only in conformity 
with the constitution of the national or international organization, and 
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that local autonomy should be stored promptly upon the correction 
of the abuses requiring trusteeships. He stated that these principles 
are firmly imbedded in fundamental policy of the AFL-CIO and find 
expression not only in the constitution of the AFL-CIO but in its 
Code of Ethical Practices to which each AFL-CIO affiliate is required 
to adhere. 

We believe that title II, which was in large part drafted subsequent 
to President Meany’s testimony last year, is in general consistent with 
these principles. At the same time we urge that for the reasons now 
to stated it should be amended in certain rather important par- 
ticulars. 

We agree, as stated in section 202, that trusteeships should be es- 
tablished and administered by a national or international union only 
in accordance with its constitution. We find some concern, however, 
over the enumeration of purposes for which trusteeships may be es- 
tablished and maintained. Mtter expressly authorizing trusteeships 
for the specific purpose of correcting corruption or financial malprac- 
tice, assuring the performance of collective bargaining agreements or 
other duties of a bargaining representative and restoring democratic 
procedures, section 202 continues with the phrase “or otherwise carry- 
ing out the legitimate objects of such labor organization.” It will, no 
doubt, be readily admitted by all that the specific purposes detailed 
in section 202 do not exhaust the legitimate purposes of trusteeships. 
Omitted from specific mention are such valid purposes as the preven- 
tion of dual unionism, the eradication of Communist domination or 
control, the protection of membership rights threatened because of 
racial or religious prejudice, the restoration of peace and harmony in 
a local torn as under by strife and conflict and the enforcement of 
obedience to the constitution and valid laws of the national or inter- 
national organization. We think it inadvisable to specify only a few 
valid purposes of trusteeships and leave the vast remainder to find 
accommodation under the nebulous phrase “or otherwise carrying out 
the legitimate objects of such labor organization.” If specification is 
attempted at all it should be more embrasive in the purposes described 
and should not leave so much to conjecture, uncertainty and the haz- 
ards of varying individual judgments. Since the constitution of a na- 
tional or international union is the written expression of the will of the 
membership we believe that section 202 should regard as valid trustee- 
ships imposed to enforce observance of all constitutional requirements 
ant union laws and policies duly adopted thereunder. 

Section 203(b) makes it wilewts , under penalty of a fine or im- 
prisonment to transfer to a parent labor organization any current re- 
ceipts or other funds of a trusteed local except normal per capita tax 
and assessments. By express proviso, this prohibition does not pre- 
vent the distribution of the assets of a trusteed local upon its bona fide 
dissolution in accordance with valid union law. However, this proviso 
does not appear to go far enough. The constitution of many national 
and international unions provide that not only upon the dissolution 
but upon the suspension or revocation of the charter of any subordi- 
nate local ali funds and property of such local shall revert to the par- 
ent body for sp. cified purposes. Indeed, the constitution of the AFL- 
CIO itself requires that, upon the dissolution, suspension, or revocation 
of the charter of any State or local central body or of any directly af- 
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filiated local union, all funds and property of any character belonging 
to such subordinate body shall revert to the AFL-CIO to be held in 
trust until such time that the defunct or suspended organization may 
be reorganized and be able to confine its activities and actions to con- 
form with the constitution and laws of the federation. It is made the 
duty of the officers of a subordinate body which has been dissolved or 
whose charter has been suspended or revoked “or which has been placed 
under trusteeship” to deliver all funds and property to the president 
of the federation. All expenses incurred by the federation in recov- 
ering funds and property become a charge upon such funds and prop- 
erty, and upon recovery thereof, the federation is entitled to reimburse 
itself from the funds and property recovered. 

It is submitted that section 203(a) as now written might conceivably 
place in jeopardy the officers of the AFL-CIO, if enforcement of the 
above provision of the AFL-CIO constitution is attempted. This 
is so not only because of the narrow application of the proviso to section 
203(a), but because that section prohibits the transfer to a parent 
organization of any funds of a trusteed local except “normal per capita 
tax and assessments.” No provision is made pr ade for the reim- 
bursement of expenses incurred by the parent body in effecting trustee- 
ship or in servicing the legitimate interests of the trusteed local and 
its membership. 

Under section 204(c) a trusteeship will not be presumed valid even 
though established in conformity with the requirements of section 202, 
unless it has been “authorized or ratified by the executive board or 
similar governing body of” the national or international unions 
“after a fair hearing.” In other words, even though the trusteeship 
may have been established in accordance with the union’s constitution 
and for a proper purpose, such as, correcting corruption or financial 
malpractice, it would be subject to attack at any time unless it was 
authorized or ratified by the executive board of the union after a 
fair hearing. 

The constitution of the AFL-CIO, supplemented by rules govern- 
ing directly affiliated local unions of the federation issued by the 
AFL-CIO executive council, empowers the president of the AFL- 
CIO, as an emergency matter, to on ne officers of such local unions 
and to establish a trusteeship over these locals prior to a hearing by 
the president when in the opinion of the president the interests of the 
federation so require. In the event such emergency action is taken, 
a hearings before the president or his deputy is required within 45 
days. Any disciplinary action taken by the president is subject to 
review upon appeal to the AFL-CIO executive council. Pending 
such appeal the action of the president remains in full force and 
effect. 

It is doubtful if trusteeships established by the president of the 
AFL-CIO in accordance “an these constitutional provisions for a 
proper and legitimate object would be presumed valid under the 

rovisions of section 204(c) during that interval of time, at least, 
tween the establishment of a trusteeship and the subsequent approval 
of the president’s actions by the AFL-CIO executive council. Then, 
too, there is a fine question as to whether an appeal to the executive 
board and a subsequent approval by it of the establishment of the 
trusteeship, fulfills the requirement of authorization or ratification 
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after a fair hearing. These questions are not frivolous for many na- 
tional and international union constitutions permit the establishment 
of trusteeships by the president, either before or after a hearing by the 
president, and not the executive board, with subsequent appeal to the 
executive board being granted as a matter of right. 

Our final comment concerning section 204(a) concerns the meaning 
of the phrase “fair hearing.” This phrase is not defined and we are 
left in doubt as to its exact meaning. If it means that the executive 
board must convene as a body to conduct such a hearing then the con- 
stitution and procedures of a number of national and international 
unions may have to undergo radical change for a fair number of such 
organizations operate through hearing officers expressly deputized by 
the executive board to conduct hearings on appeals and to report their 
findings of fact and recommendations to the executive board. These 
findings and recommendations are normally reduced to writing and the 
executive board usually reaches a decision based upon these written 
findings and recommendations. In some instances these findings and 
recommendations may be mailed to executive board members and their 
individual vote is solicited based upon the information contained 
therein. 

A final comment concerns the maximum period of time trusteeships 
may be maintained under title II of S. 505. A trusteeship validly 
imposed and maintained can, upon a clear and convincing showing 
by the union of the necessity for its continuation, be continued for a 
maximum period of 30 months. It is presumed to be valid for 18 
months. If S. 505 were law today the trusteeship imposed by the 
AFL-CIO over the waste handlers local in Chicago formerly operated 
by Paul Dorfman, whose name is not unknown to the McClellan com- 
mittee, would now be presumed invalid for it was established on 
December 27, 1956, and has not yet been removed. Even though 
there is available to the AFL-CIO clear and convincing proof that 
the continuation of this trusteeship is necessary for purposes allowable 
under section 202, S. 505 would require the dissolution of this trustee- 
ship within 5 months. We believe a more realistic approach to the 
problem respecting the duration of trusteeship would be to allow the 
district court, in the light of the facts presented to it, to continue a 
trusteeship for such period as it deems appropriate and that the court 
should not be precluded from extending such trusteeship beyond 1 
additional year if in its judgment such extension will serve the best 
interests of the trusteed local, its members, and its present national 
or international union. 

In conclusion, we strongly object to the final provision of this title, 
section 206. Under this section international unions would be subject 
as respects trusteeships, not only to the Federal substantive rules and 
procedural standards established by this title, but would also continue 
to be subject to the varying and sometimes conflicting laws of 49 States. 
In each case a disgruntled member could choose whether to resort to 
a State court or to complain to the secretary, with the courts of each 
State applying their own doctrines. If a Federal code is adopted on 
trusteeships there is no conceivable warrant for subjecting unions also 
to the laws of 49 States with their differing substantive and procedural 
standards. The practical difficulties of operation faced by an interna- 
tional union in such a situation are obvious. 
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TITLE 





ILI—ELECTIONS 


During his testimony last year President Meany stressed, and these 
are his words: 
That we in the AFL-CIO very firmly believe that it is of the utmost importance 
that union elections be honestly and democratically conducted and that such 
elections be held with sufficient frequency to ensure continuing membership 
participation and control over the management of the union’s affairs. 
President Meany then reviewed at some length with the committee the 
provisions of the AFL-CIO Ethical Practices Code VI, dealing with 
“Union Democratic Processes.” Finally, President Meany uttered 
some words of caution. Hesaid: 

We have not tried to spell out in detail in our code on union democratic proc- 
esses the exact procedures and requirements which each officer must follow in 
order to assure fair and honest union elections and internal union democracy. 
The reason for this is that it would have been virtually impossible for us to do 
so in view of the variegated nature of the organizations within the AFL-CIO 
and the varied practices which these organizations follow in the conduct of their 
affairs. If we had attempted to impose on all of our organizations a single mode 
of procedure, our code would not have been workable and our efforts to safe- 
guard union democratic rights and processes would have been doomed to failure. 

Our doubts about the election provisions of the bill before the com- 
mittee today relate directly to these cautionary words voiced by Presi- 
dent Meany. We are concerned that in some respects this bill goes too 
far in imposing on all of the country’s labor organizations a single 
uniform procedure. 

The first subsection of this bill, section 301(a), prescribes that the 
officers of international unions must be elected not less often than once 
every 4 years. This term of 4 years is a change from last year’s com- 
mittee bill, w hich fixed a maximum term of 5 years. 

This provision for a 4-year term parallels AFL-CIO Ethical Prac- 
tices Code VI, paragraph 4, which declares that each affiliated inter- 
national union should hold conventions at regular intervals which 
should not be more than 4 years. It might be supposed that we would 
not object to this 4-year period, since it is the same as that specified 
in our own code. However, it is just because of our own experiences 
in trying to implement this provision of our code that we do question 
the need and practicality of a 4-year limitation, as contrasted with a 
maximum term of 5 years. For it has developed that several unions 
affiliated with the AFL-CIO now hold their conventions at 5-year 
intervals, and consider that they have a very good reason for doing so. 
A list of unions which do not hold conventions at least ev ery 4 years 
was sent to the committee last year and is reproduced on page 1350 of 
the printed transcript. Sixteen unions are listed. 

Some of these unions, it is true, may meet the election standards 
of this bill even though they do not hold conventions every 4 years. 
For example, the Window Glass Cutters League elects its officers bi- 
ennially by membership referendum; and it would appear that the 
Associated Actors and Artists of America is not a labor organization 
within the bill but rather a federation of national labor organizations. 
However, a number of the unions listed do have 5-year terms for 
officers and conventions every 5 years. 

In our own efforts to induce these unions to have conventions every 
4 years we have found that the problem is a financial one. In certain 
of these unions it is the practice for the international union, as dis- 
8655259 —-—_6 
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tinguished from the locals, to meet all convention expenses, includ- 
ing the transportation and convention expenses of all delegates, re- 
imbursement for lost time, and so forth. That puts a very hea 
financial burden on the international union, hence the relatively long 
period between conventions, ; 

As stated, we have met with considerable resistance in our attempt 
to induce certain of the unions which have conventions every 5 years 
to shift to 4 years. They take the position that no issue of corruption 
is at stake, and they declare that there is no overriding principle that 
a term of office of 4 years is democratic while one of 5 years is not, 
For the same reasons we do not believe that the Congress of the United 
States is warranted in imposing a uniform 4-year maximum. After 
all, the members of the Mother of Parliaments are elected for 5 years, 
while the members of the Senate are elected for 6. We suggest that 
the committee change this provision back to 5 years, as it stood in the 
committee bill last year. 

Section 301(c) provides that in any election required to be held 
by secret ballot, notice of the election must be mailed to the home 
address of each member, unless the election is held at the regular time 
specified in the organization’s constitution. This latter alternative 
should usually make it possible for an organization to avoid the 
difficulty and expense of mailing individual notices. Suppose, how- 
ever, that an international union finds it desirable or necessary to call 
a special convention, as some will if the maximum terms for officers 
specified in this bill are enacted into law. It would in that event be 
necessary to have special elections of convention, as some will if the 
maximum terms for officers specified in this bill are enacted into law. 
It would in that event be necessary to have special elections of con- 
vention delegates in every local union, which would mean mailing 
a notice to every member. We see no justification for prescribing as 
a matter of Federal law that proper notice of an election can only be 
given by mailed individual notices. Surely, for example, notice in 
the union’s regular publication should suffice. We suggest that some 
more flexible provision be inserted here, or that the Secretary of Labor 
be authorized to prescribe by regulation what will constitute sufficient 
notice. 

Section 301(e) provides, as did last year’s bill, that union funds are 
not to be used to promote the candidacy of a person in a union election. 
The committee report last year explained, page 13: 

* * * This does not mean, of course, that union officials could not continue 

their normal activity—attending meetings and so forth. 
We think that, understood in the light of this explanation, there can 
be no objection to the principle here sought to be established. The 
difficulties of enforcement—of distinguishing between continuation 
of an incumbent’s normal activities and electioneering—are, however, 
apparent. 

This title also deals, in section 301(f), with removal of local union 
officers guilty of serious misconduct. Here again, we do not question 
the objectives of these provisions. They are in line with the AFL-CIO 
rules governing directly affiliated local unions which provide: 

28. Local union disciplinary proceedings.—The constitutions or bylaws of 
directly affiliated local unions shall make provision for disciplinary action, after 


due notice and hearings, against any local union official or member who violates 
or fails to comply with any of the provisions of the constitution of the AFL-CIO, 
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or of these rules, or of the constitution or bylaws of the local union; or who 
engages in any activity or course of conduct which is contrary or detrimental 
to welfare or best interest of the AFL-CIO or the local union. 

However, this particular provision of the bill does not seem to have 
been thought through or worked out in sufficient detail. It provides 
that if the Secretary of Labor finds that the constitution of a local 
union does not provide adequate procedure for removal of an official 
found guilty of serious misconduct, then such officer may be removed 
after notice and hearing by vote of the members conducted by the 
local union officers in accordance with the local constitution, insofar 
as not inconsistent with this title. If, however, a local union consti- 
tution does not make adequate provision for the removal of officers, 
and it is only on that assumption that these provisions come into 

lay, then how are the local union officers—some or all of whom will 
be the very persons whose removal is being sought—to devise grounds 
and procedures for removal? The provision as it stands is a long 
way short of self-operating. 

It is true that section 301 (g) provides that the Secretary shall 
promulgate regulations prescribing minimum standards for carrying 
out the provisions of subsection (f), but these standards are apparently 
to deal with whether a constitution provides an adequate procedure 
for removal. 

Section 302 sets forth the procedures to be followed in the event of 
violation of the substantive standards of section 301. To begin with, 
a union member who has exhausted the remedies available under the 
union constitution, or who has invoked them without obtaining a final 


decision within 4 months, may file a complaint with the Secretary of 
Labor. The section = on to provide that the challenged election 


shall be presumed valid pending a decision thereon, as thereinafter 
provided. Section 302 was lneie drawn up with only election 
contests in mind, but as it stands it applies also to section 301(f), 
dealing with removal of local union officers, even though the procedures 
of section 302 are not adapted to dealing with violations of section 
301(f). If, for example, a local union constitution makes no adequate 
provisions for the removal of local union officers—and that is the only 
subject with which section 301(f) deals—there is no reason why ag- 
aot members should wait 4 months, as provided in section 302, 

fore filing a complaint with the Secretary of Labor. We suggest 
that section 301(f) be taken out of this title and that the whole sub- 
ject with which it deals be given further consideration. 

Our only other comment on this title has to do with section 305, 
which bars from union employment persons convicted of certain enu- 
merated crimes. We note that these provisions have been extensively 
redrafted since last year, and they seem to us much improved. Our 
only suggestion is that there be added a provision removing the dis- 
qualification of anyone who has received a pardon and been restored 
to citizenship. 

TITLE IV—CODES OF ETHICAL PRACTICES 


In President Meany’s testimony before the Senate Subcommittee 
on Labor in May of last year, he expressed the opinion that— 
whatever legislation may be adopted by the Congress, primary reliance will 


have to be placed on our own self-policing codes of ethical practices. This sug- 
gests that an important element of any legislation will be the recognition it gives 
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and the implementation it provides to labor’s own efforts to keep its house in 
order and to foster and protect free and democratic trade unionism. 

Today, based on an additional year’s experience in implementing 
and enforcing our ethical practice codes, I am more than ever con- 
vinced of the importance of the principle of self-discipline in assuring 
honesty and fair dealing in the operations of labor and management 
and in their relations with each other. 

Title IV of S. 505 seeks to encourage unions and employers, 
through their own voluntary action, to adopt and adhere to codes of 
ethical practices embodying principles of conduct and procedures, 
including provisions of their effective implementation and enforce- 
ment, that will enable them to eliminate and prevent improper activi- 
ties in conducting their affairs, in using and expending their funds, 
and in their relations with each other. Tt also provides for labor and 
management aid and assistance in carrying out the provisions of the 
bill by setting up a 15-member advisory committee, equally representa- 
tive of labor, management, and the public, to advise the Secretary of 
Labor in administering the bill. Finally, it calls for a report by the 
Secretary to the Congress within 3 years after the bill becomes law 
on the progress unions and employers have made in developing prin- 
ciples and procedures adequate to assure fair and honest conduct of 
their affairs and their relations with each other. The Secretary would 
also be required to include in his report such recommendations as he 
deems appropriate. He could, if he deemed it appropriate, submit 
interim reports as part of his annual reports to Congress. 

In our opinion, these provisions are sound and constructive. They 
recognize and provide effective means of implementing the primary 
responsibility that rests on labor and management themselves to get 
and keep their houses in order in the public interest. Clearly, if the 
Congress is interested in passing constructive, rather than restrictive, 
legislation in this field, these provisions must occupy a central place 
in its legislative scheme. 

As you are aware, we in the labor movement believe that we have 
made substantial progress in creating attitudes of mind among our 
leadership and fair and orderly procedures within the federation for 
dealing with problems of corruption and undemocratic conduct that 
unfortunately have been shown to exist in some segments of our move- 
ment. We have adopted six codes of ethical practices to guide our 
affiliated national and international unions in the conduct of their 
affairs. These codes implement and give effect to provisions of the 
AFL-CIO constitution which are designed to keep our federation— 
free from any and all corrupt influences and from the undermining efforts of 


Communist, Fascist, or other totalitarian agencies who are opposed to the basic 
principles of our democracy and of free and democratic unionism. 


These provisions are binding upon each of our affiliates. Thus, 
violations of our codes of ethical practices are at the same time viola- 
tions of our constitution. 

As you are also aware, in the past 2 years we have made a substan- 
tial record of actions designed to hold our affiliates to high standards 
of honesty and democracy in the handling of their funds and the con- 
duct of their affairs, and to discipline and punish affiliates that are 
unwilling to bring their conduct into line with these standards. This 
record of experience with our codes strongly attests the value and 
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efficiency of stimulating voluntary action by labor and management 
to get and keep their own houses in order. It would be most unfor- 
tunate for the Congress to undermine such actions by misguidedly 
imposing detailed restraints upon the manner in which unions and 
employers conduct their affairs. Our experience makes clear that such 
restraints are not necessary. As far as the labor movement is con- 
cerned, we believe we have demonstrated we have the will, the power, 
and the capability to do an effective job of policing our own ranks in 
the public interest. 

Title IV would require national and international unions and nation- 

wide and industrywide associations of employers to adopt or subscribe 
to codes of ethical practices obligating them— 
to adhere to principles and procedures which, with due regard to their traditions 
and background and their customary forms and procedures, will effectively 
eliminate and prevent improper and unethical activities in the administration 
of their affairs, in the use and expenditure of their funds, and in the relations 
with each other. 
These codes would have to include measures and procedures to assure 
effective implementations and enforcement of the codes and provisions 
for the publishing of the provisions thereof to employers and em- 
ployees in the industry affected and to the public. 

There is no reason why employers, as well as unions, should not be 
encouraged to assume the responsibility to- eliminate and prevent 
employer practices that foster and contribute to unethical conduct in 
labor-management relations or that sanction unfair and repressive 
behavior designed to frustrate and defeat the efforts of employees to 
organize and bargain collectively through unions of their own choos- 
ing. Certainly, employers as a group should not be held any less 
responsible for the activities of a Shefferman or a Herbert Kohler 
than is the labor movement for the behavior of Dave Beck or Jimmy 
Hoffa. Unfortunately, corruption, sharp practice, and contempt for 
fairness and democracy are not the monopoly of any group in our 
society. Indeed, Mr. Chairman, there is all too much evidence that 
such improper and unethical activities as are found in the labor and 
management field are symptomatic of corrosive influences that have 
eaten deeply into our whole economic, social, and political fabric. 
We in the labor movement have begun the task of restoring moral 
integrity to economic relationships and institutions over which we 
have some measure of control. Naturally, we welcome, and believe 
the Congress should encourage, the cooperation of other groups, includ- 
ing employers, in accomplishing this objective in the areas over which 
they exercise control. 

We also strongly support the provisions of title [IV of S. 505 which 
call for an advisory committee to assist the Secretary of Labor in 
administering the act and for reports and further recommendations 
by the Secretary to the Congress. In enacting the legislation con- 
tained in this bill, the Congress is for the first time endeavoring to 
subject the conduct of the internal affairs of unions to Government 
regulation. Because unions follow many different forms and prac- 
tices with respect to election of their officers and other governing offi- 
cials and with respect to the imposition, administration, and duration 
of trusteeships, it is important that the Secretary should have the 
benefit of the advice of union representatives in carrying out his 
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functions in connection with these regulations. It is also appropriate 
that employer groups and the public be represented on this advisory 
committee. ; Lait 

Similarly, since this legislation is necessarily experimental, it is 
desirable that the Congress provide for a report by the Secretary to 
the Congress within a reasonably short period of time on the manner 
in which the legislation is or is not accomplishing its stated objectives. 
It is of particular importance that emphasis be placed in such reports, 
as the bill provides, on— 
the progress achieved by labor organizations and employers in the elimination, 
chrough the voluntary adoption of self-policing codes of ethical practices, of 
improper activities in the administration of their affairs and the use and expendi- 
ture of their funds. 

For it is to the stimulation of such voluntary self-correcting actions 
that we must look for lasting improvement in the conduct of unions 
and employers, rather than restrictive regulations that can only stul- 
tify democratic trade unionism and genuine free enterprise. 


TITLE VI—AMENDMENTS TO THE LABOR-MANAGEMENT RELATIONS ACT OF 
1947, AS AMENDED 


Title VI of S. 505 contains five amendments of the Taft-Hartley 
Act: (1) a direction the National Labor Relations Board to assert its 
jurisdiction over all disputes arising under the National Labor Rela- 
tions Act; (2) a ban on picketing for purposes of “shakedown” or 
extortion; (3) authorization of prehire union security agreements in 
the building and construction industry ; (4) elimination of the “union- 
busting” provision of the act that bars economic strikers from voting 


in union representation elections; and (5) redefinition of the term 
“supervisor” as used in the act. These provisions were included in 
the Kennedy-Ives bill as it passed the Senate last year. Unfortu- 
nately, S. 505 does not include provisions for prehearing election and 
elimination of the requirement of non-Communist affidavits which 
were included in the Kennedy-Ives bill as it was reported to the full 
Senate by the Senate Labor Committee. These provisions should be 
included in the bill, and it is our hope that they will be so included 
in whatever legislation is passed by the Congress. 

There is no need for me at this time to repeat the various arguments 
in support of each of the Taft-Hartley amendments we favor for 
inclusion in S. 505. These arguments were detailed in President 
Meany’s testimony before the Senate Labor Subcommittee in May last 
year. There are, however, some additional comments we would like 
to make in view of certain attitudes that are being expressed about the 
undesirability of including any Taft-Hartley Act amendments in so- 
called labor-management reform legislation, on the one hand, and 
proposals that are being advanced for tightening restrictions on sec- 
ondary boycotts and banning organizational picketing, on the other. 

On the question of including title VI in the bill, we think it ought 
to be a out that the provisions included in title VI are either 
directly related to the problem of preventing improper activities in 
the labor and management field or are relatively noncontroversial. 
Examples of the former are the provisions to require the National 
Labor Relations Board to exercise its full jurisdiction under the Na- 
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tional Labor Relations Act and the provision to ban “shakedown” 
picketing. The provision that would eliminate the present ban on 
economic strikers’ voting in union representation elections is an 
example of the latter. 

The unavailability of any procedures, Federal or State, to solve 
labor-management disputes has been a significant factor in the develop- 
ment of improper activities which have been the object of congres- 
sional concern as a result of recent investigations in the labor-manage- 
ment field. The McClellan committee in its interim report last year 
pointed this out, stating: 

Testimony before the committee revealed that some employers have had no 
access to either the National Labor Relations Board or any comparable State 
agency. In many instances it was found that the fact that the National Labor 
Relations Board does not take jurisdiction in certain cases does not automatically 
turn over the case to a State board. In the committee’s inquiry into activities 
in the New York area it was shown that exploitation of workers and circum- 
vention of legitimate labor organizations were made possible because employers 
had no recourse to any governmental agency. 

The committee recommended that the National Labor Relations 
Board should exercise its jurisdiction “to the greatest extent prac- 
ticable.” Any need for is further recomemndation that States and 
Territories be authorized to assume and assert jurisdiction where the 
National Labor Relations Board declines to act would, of course, be 
obviated if the Board is required to exercise its full jurisdiction, as 
proposed in S. 505. 

Another problem on which the investigations of the McClellan com- 
mittee have thrown some light is that of the delays that can and do 
result from the technical and complicated procedural requirements 
of which the parties to a labor dispute can avail themselves under the 
Taft-Hartley Act. To meet this problem in some measure, the Senate 
Labor Committee in 1958 recommended that the act be amended to 
allow the National Labor Relations Board to hold prehearing elections 
in appropriate cases. Unfortunately, the Senate rejected this recom- 
ener during consideration of the Kennedy-Ives bill on the Senate 

oor. 

Additional new evidence of the need for enactment of legislation 
authorizing prehearing elections, however, was subsequently developed 
in the McClellan committee’s investigation of a representation dispute 
involving the Coffey Transfer Co. in Nebraska. In that case, because 
the National Labor Relations Board lacks authority to direct an 
election except upon the record made at a formal public hearing, it was 
unable to hold and certify the results of an election until more than 
6 months had gone by after the date the employer’s petition had been 
filed. Although the election involved only seven employees it took 
more than 6 months to dispose of issues raised in the Board’s hearing 
and before the courts. The testimony indicated that the company 
had gone out of existence by the time the Board was finally able to 
certify the results of the election. 

Of course, the difficulties experienced by the employer in this case 
are only too familiar to many unions which have only too often found 
their efforts to obtain recognition as bargaining agents for employees 
frustrated and stymied by the interminable delays which employers 
are able to effectuate by invoking technicalities in the law and the 
National Labor Relations Board’s procedures under the Taft-Hartley 
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Act. If the parties to a labor dispute are to be expected to resort 
to the Board’s procedures, instead of resorting to economic conflict 
and self-help, the Board’s remedies must be simple and direct. Pro- 
vision for prehearing elections would, as Chairman Boyd Leedom of 
the National Labor Relations Board stated to the McClellan com- 
mittee, be “the one thing that might help.” We, therefore, urge this 
subcommittee to include in the bill a fair and workable provision 
authorizing prehearing elections. 

Another provision which was also reported favorably last year by 
the Senate Labor Committee, but which is not now included in S. 505, 
is the provision eliminating the requirement of the Taft-Hartley Act 
that each union officer, as a condition of his union’s being allowed 
access to the representation and unfair labor practice procedures of. 
the National Labor Relations Board, must file with the Board an 
affidavit stating that he is not a member of or affiliated with the 
Communist Party, and that he does not believe in, and is not a member 
of or supports any organization that believes in or teaches the over- 
throw of the U.S. Government by force or by any illegal or uncon- 
stitutional methods. This provision was amended last year during 
Senate debate on the Kennedy-Ives bill so as to reverse completely 
its meaning and intent. Not only was the non-Communist affidavit 
requirement for union officers restored, but a new provision was 
adopted extending the affidavit requirement to employers and their 
officers in the bill that passed the Senate. 

A non-Communist affidavit requirement for employers and their 
officers is as purposeless and nonsensical as is the non-Communist 
affidavit requirement for union officers. Furthermore, in its present 
form the Taft-Hartley Act non-Communist affidavit requirement inter- 
poses burdensome and technical obstacles to free access to the facilities 
of the National Labor Relations Board. The failure of an officer 
to file the required affidavit may cost the union’s members much in 
terms of delay in securing, or loss of, bargaining rights; it costs the 
officer himself not a thing. Thus, the act’s present requirement is both 
an unnecessary burdensome technicality and unfair, and it should be 
repealed. We strongly urge the subcommittee to include in S. 505 
a provision for such repeal such as was contained in the Kennedy-Ives 
bill as reported by the Senate Labor Committee last year. 

As I have pointed out, title VI contains certain provisions for 
amendments to the Taft-Hartley Act which have been long overdue 
and are essentially noncontroversial. Section 603 of S. 505, for exam- 
ple, authorizes the execution of prehire union security agreements in 
the building and construction industry. An amendment to the act 
along the lines proposed in this section was approved by the late 
Senator Robert A. Taft as long ago as 1951 and this type of legisla- 
tion has long had the support of employers, as well as unions, in the 
building and construction industry. The fact of the matter is that 
conditions of employment in this industry, which is casual and inter- 
mittent, are such that in their present form the union security provi- 
sions of the act cannot operate in accordance with the plain intent 
of Congress. Union security agreements in the building and con- 
struction industry, as has long been recognized, are virtually mean- 
ingless when they must be negotiated subject to the present require- 
ments of the act. It is high time that this problem be resolved, for 
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both the need and the manner of doing so have long been recognized 
by responsible leaders in labor and in the industry and in the Govern- 
ment and Congress. 

Another example of a noncontroversial amendment of the Taft- 
Hartley Act which has been included in S. 505 is section 604, which 
would repeal the provision of section 9(c)(3) of the act that bars 
voting by economic strikers in union representation elections under 
the act. As everyone, I am sure, is aware, this is the provision which 
President Eisenhower has described as a “union-busting” provision 
that has no place in the law. Section 604 avoids such controversy 
as has sometimes arisen as to the manner in which amendatory lan- 
guage removing this provision should be drafted by adopting language 
proposed by Secretary of Labor Mitchell and adopted by the Senate 
last year. 

All of the provisions included in title VI of S. 505 were included 
in title VI of the Kennedy-Ives bill last year. Included among these 
provisions were section 602, barring “shakedown” picketing, and sec- 
tion 605, redefining the term “supervisor” as used in the Taft-Hartley 
Act. Section 602 deals with a type of improper activity which we 
in the labor movement disapprove as emphatically as anyone else. 

The clarification of the definition of “supervisors” proposed in sec- 
tion 605 is necessary at this time in order to put a halt to actions of 
the National Labor Relations Board which have expanded the present 
definition far beyond its original intent. In our opinion, the re- 
definition proposed in section 605 could itself be improved by making 
clear that in order to be classed as a supervisor and thus excluded 
from bargaining units of nonsupervisory personnel, the supervisor’s 
duties must include some measure of responsibility for the formulation 
or execution of management policy with respect to employees under 
his direction. This would prevent such employees as “service assist- 
ants” in the telephone industry being held by the Board to be super- 
visory employees within the meaning of the act. 

Finally, I should like to make the comment in connection with pro- 
posals that have been made to include in S. 505 rigid restrictions on 
secondary boycotts and organizational picketing that, as the subcom- 
mittee is aware, these proposals are highly controversial. We, for 
example, strongly believe that the present secondary boycott provi- 
sions of the Taft-Hartley Act are unfairly restrictive and unjustly 
protect the substandard and antiunion employer. We also believe that 
the present Taft-Hartley Act’s restrictions against picketing, and par- 
ticularly section 8(c), the so-called free speech provision, operate 
harshly and unfairly against unions, particularly when they are con- 
fronted, as they are in some areas, with adamant and unscrupulous 
employer opposition to all union organization. 

The problem dealt with by these proposals have nothing to do with 
the elimination and prevention of improper activities in the conduct 
of the affairs of unions and employers which are the principal subjects 
dealt with in S. 505. These proposals deal with labor-relations prob- 
lems which require, we believe, the most careful study and considera- 
tion. They belong in the field of Taft-Hartley Act amendments which 
is to be studied by the panel of experts which will review and make 
recommendations for improvement of the act. Certainly if the Con- 
gress undertakes to deal with these problems in this legislation, the 
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prospect for enactment of effective labor-management reform legisla- 
tion during this session will be dim indeed. There is need for this 
legislation now, and we hope that such legislation will not be jeop- 
ardized by the inclusion of provisions whose objective is not reform, 
but punitive retaliation designed to weaken and destroy the labor 
movement. 

We support title VI of S. 505, with the addition of provisions for 
prehearing elections and for repeal of the present non-Communist 
affidavit requirement, just as we supported title VI of the Kennedy- 
Ives bill in the form in which it was reported last year by the Senate 
Labor Committee. The Senate last year rejected proposals to delete 
title VI of the Kennedy-Ives bill, while amending some provisions 
included in this title. In our judgment, these provisions are as vital 
to the public interest as the labor-management reform proposals in- 
cluded in other titles of the bill. While we would like to see other 
amendments of the Taft-Hartley Act included in the bill, particularly 
repeal of section 14(b), the so-called right-to-work provision, we are 
willing to await the study and recommendation of your panel of ex- 
perts on these matters, and appropriate hearings by this committee. 
‘We welcome the assurance of the chairman that a comprehensive bill 
dealing with this and other Taft-Hartley revisions will be submitted 
to the Senate for vote at this session of the Congress. §S. 505, with its | 
minimum Taft-Hartley Act amendments, however, should be passed 
without delay. 

Before concluding, Mr. Chairman, I want to deal briefly with the 
philosophy of the trade union movement about this entire matter. 

The AFL-CIO is dedicated to the proposition that every vestige 
of corruption and racketeering must be completely, immediately, and 
irrevocably eradicated from the entire labor-management field. 

Let me repeat to you the words of President Meany when he testi- 
fied on the 22d of May last before this subcommittee. He said, and | 
I quote: 





























It is our sincere belief that trade unions exist solely as instruments to serve 
the working men and women of this Nation. They cannot serve them unless they 
are free, clean, and democratic. 

That is what we seek to achieve and we say to you frankly that we 
welcome legislation to help us. 

In order that there be no misunderstanding, let me repeat: We are 
in favor of, committed to, and will support without reservation, neces- 
sary and adequate legislation to achieve this purpose. We will oppose, 
however, with all the vigor we possess, any attempt to write legislation 
at any level of government, which under the guise of meeting this goal, 
in reality is aimed at weakening or destroying either trade unions or 
the process of free collective bargaining. 

We urge this committee to treat with the contempt they deserve, 
those who will seek to halt adoption of this measure in order to retain 
the issue of corruption in the labor-management field for political 
purposes in future election campaigns. 

We urge this committee to spurn the proposals of business lobbyists 
who will seek to turn this measure into a sword designed to destroy 
legitimate unions and free collective bargaining. 

Ve urge this committee to move with all possible speed to obtain 
the adoption of this measure, with the amendments we have proposed, 
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in order that this Nation moves promptly and swiftly to cope with 
those few disciples of corruption who have infiltrated the ranks of the 
trade-union movement, blackened its reputation, and sought to subvert 
it into a racket. 

Let me repeat again the words of President Meany last year: 

Our fight has been against the crooks and the racketeers. That, I trust, is your 
fight too. I trust you will not be misled by the propagandists who have appeared 
here with cynical propositions, who would use the labor movement’s hour of trial 
for their own nefarious purposes or by those who would subvert the legislative 
process to cheap political ends. 

In writing legislation, I urge the members of this committee to keep in mind 
these five points I cited in my testimony of March 27: 

1. The great majority of the trade-union movement and of its leaders are not 
crooks. 

2. The majority must not be punished because of the sins of the few. 

3. It would be criminal to adopt laws which would punish those who are the 
victims of the crooks by stripping their unions of their rights and powers. 

4. The self-regulatory steps which the AFL-CIO has taken and is continuing to 
take will, in the long run, prove far more effective than some of the legislation 
already proposed by those who do not understand the problems of workers or 
the operations of a trade union or even the temptations of the market place. 

5. Finally, that for every crooked trade-union leader engaged in the unsavory 
task of “‘selling out” the workers, there is at least one crooked businessman. We 
urge that you move against the crooks, both in business and in labor. 

It is possible to adhere to these guidelines and at the same time write meaning- 
ful, purposeful legislation which will aid, not hamper, the trade union movement 
in its cleanup campaign. 

This is the kind of legislation you have before you, Mr. Chairman. 
With the amendments we suggest, it will adequately meet the problem. 

Let me say finally a few words about our concept of this type of 
legislation and our reasons for supporting it, and our views on some 
of the comments about this measure which have already appeared in 
the public press. 

We believe wholeheartedly in the concept of the “goldfish bowl.” 
We believe that disclosure legislation of the type here proposed is the 
most effective, commonsense approach to this problem. For there are 
few crooks indeed—hbe they in the ranks of labor or management—bold 
enough to continue their nefarious practices in the public eye. What 
we want to do is halt these practices, and the searchlight of public 
scrutiny is, we submit, the best deterrent of all. 

Finally, we in the AFL-CIO reject the politically inspired charge 
that this is a “mild,” “ineffective”? measure. 

_ This measure is, on the contrary, strong and it will be as well effec- 
tive. And anyone who knows either the operations of the trade union 
movement or the temptations of the market place knows that to be true. 

If it were mild, gentlemen, we would be opposed to it and the 
leaders of the AFL-CIO would be denouncing the measure, not urging 
its passage with the improvements we suggest. 

_ Mr. Chairman, the problem of corruption in labor-management rela- 
tions must be met promptly. It can be met promptly through the 
enactment of this bill with the amendments I itemized earlier. 

We urge action promptly. We believe the trade union movement, 
labor-management relations, and the entire Nation will be the better. 

Senator Kennepy. Thank you, Mr. Biemiller. I appreciate very 
much the careful analysis which the AFL-CIO has made of this bill. 

In regard to your last statement, I was interested in the fact that 
last night in St. Louis, Mr. Hoffa stated that this bill was a boobytrap 
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and an attempt to destroy unions in this country. I am delighted for 
that reason to have the analysis that your organization has made, even 
though there are some areas of disagreement. 

I think that your searching analysis of the bill has revealed that the 
general intent of the bill is to assist honest unions, but that it may well 
be a boobytrap for Jimmie Hoffa and his kind. Senator Morse? 

Senator Morse. Mr. Chairman, I would like to suggest that Mr. 
Biemiller and his associates be called back for a later hearing. ‘There 
are many questions I would like to ask them. 

My only comment on your reference to traps, Mr. Chairman, is this: 
I think this bill is a very effective trap in trapping rats. That is all. 

Senator Kennepy. That sums it up very well, Senator Morse. 

It is my understanding, Mr. Biemiller, that a representative of thé 
AFL-CIO Ethical Practices Committee is coming next week to speak 
about this matter of labor reform. Perhaps at that time it will be 
possible for you or your associates to come back. Senator Morse has 
indicated that he would like a chance to interrogate you later. 

Mr. Bremiutier. Mr. Chairman, we are ready to come at any time the 
committee thinks we can be helpful to them. 

Senator Kennepy. Senator Goldwater ? 

Senator Gotpwarter. Mr. Biemiller, Senator Ervin said, I believe, 
that he would go along with Senator Kennedy in urging that there 
be no Taft-Hartley amendments included in the consideration of 
S. 505. I would like to ask you, will the AFL-CIO support S. 505 
without the Taft-Hartley amendments ? 

Mr. Bremitter. We are firmly of the opinion, Senator, that title VI 
definitely is in order as a part of S. 505, and, I repeat, it includes what 
to us are noncontroversial amendments. They are badly needed, and 
a couple of them are actually quite germane to the purposes of titles I 
through IV, inclusive. In our opinion, title VI should be retained 
in S. 505. 

Senator Gotpwater. Now, in the event it is not, will the AFL-CIO 
lend its support to the passage of S. 505 ? 

Mr. Bremitter. That is a decision we would make at that time. 

Senator Gotpwater. From the testimony you have given, I gather 
that you feel rather strongly about this title remaining in the bill? 

Mr. Bremitter. We do. We feel very strongly on the subject. 

Senator Go_pwaTer. At a subsequent appearance, would you be 
able to state whether the organization eal support S. 505 without 
Taft-Hartley amendments ? 

Mr. Bremiuuer. I can say at the present time we certainly would 
not. If there is any change in that attitude, we will have an oppor- 
tunity to present it. 

Senator Go.tpwater. Could you supply the committee with a list 
of trusteeships which you now have in the AFL-CIO? 

Mr. Bremer. Yes; we can certainly do that. There is just one 
question I want to raise. Are you referring, Senator Goldwater, to 
the direct trusteeships of the AFL-CIO itself ? 

Senator Gotpwater. No; all trusteeships in the organization. 

Mr. Bremitter. I don’t think we have that available. Do we, Mr. 
Woll? 

Mr. Wout. We can try to get it for you, Senator. 
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Senator Gotpwarter. We have them for the Teamsters—I know you 
haven’t anything compared to that. We will know what we are 
talking about when we talk about the trustee problem in your organ- 
ization. 

(Mr. Biemiller submitted the following’:) 


AMERICAN FEDERATION OF LABOR AND 
CONGRESS OF INDUSTRIAL ORGANIZATIONS, 
Washington, D.C., February 17, 1959. 
Hon. JOHN F. KENNEDY, 
Chairman, Subcommittee on Labor of the Senate Committee on Labor and Public 
Welfare, Senate Office Building, Washington, D.C. 

DeAR SENATOR KeNNEDY: When I appeared before your subcommittee on 
January 28, Senator Barry Goldwater requested that we provide a list of trustee- 
ships established by AFL-CIO affiliated unions. 

We have requested this information from the affiliated unions, and I am attach- 
ing a listing summarizing the replies we have received up to this time. 

As soon as additional information is received, it will be forwarded to you. 

Sincerely yours, 
ANDREW J. BIEMILLER, 
Director, Department of Legislation. 


U.S. locals undet 


trusteeships or 
Name of affiliated union supervision 


Agricultural Workers Union, National 0 

Air Line Dispatchers Association 0 

Airline Pilots Association ‘ 0 

Aluminum Workers International Union 0 

Bakery & Confectionery Workers International Union of America 0 

Barbers, Hairdressers & Cosmetologists’ International Union of America__ 0 

Boiler Makers, Iron Ship Builders, Blacksmiths, Forgers & Helpers, Inter- 
national Brotherhood of 

Bookbinders, International. Brotherhood. of 

Boot and Shoe Workers’ Union 

Brewery, Flour, Cereal, Soft Drink and Distillery Workers, International 
Union of United 

Bricklayers, Masons and Plasterers International Union of America 

Brick and Clay Workers of America, The United 

Bridge and Structural Iron Workers, International Association of 

Broadcast Employees and Technicians, National Association of 

Building Service Employees’ International Union 

Cement, Lime and Gypsum Workers International Union, United 

Cigarmakers’ International Union of America 

Clerks, National Federation of Post Office 

Clerks, Brotherhood of Railway 

Clothing Workers of America, Amalgamated 

Communications Workers of America 

Coopers International Union of North America 

Distillery, Rectifying and Wine Workers International Union 

Doll and Toy Workers of the United States and Canada, International 


> ow 


_ 
ecoononwoot 


coco 


Electrical, Radio and Machine Workers, International Union of 
Elevator Constructors, International Union of 

Engineers, American Federation of Technical 

Engineers, International Union of Operating 

Fire Fighters, International Association of 

Flight Engineers’ International Association 

Furniture Workers of America, United 

Garment Workers Union, International Ladies’ 

Glass and Ceramic Workers of North America 

Glass Bottle Blowers’ Association of the United States 

Glass Workers’ Union, American Flint 

Glove Workers’ Union of America, International 

Government Employees, American Federation of 

Granite Cutters’ International Association of America, The 
Hatters, Cap, and Millinery Workers’ International Union, United 
Hod Carriers, Building & Common Laborers’ Union of America 
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U.S. locals under 
trusteeships or 
Name of affiliated union supervision 
Hosiery Workers, American Federation of 
Hotel & Restaurant Employees & Bartenders International Union 
Industrial Workers of America, Allied 
Insurance Agents’ International Union 
Insurance Workers of America 
Jewelry Workers’ Union, International 
Lathers, International Union of Wood, Wire, and Metal 
Laundry and Dry Cleaning International Union 
Leather Workers’ International Union of America 
Letter Carriers, National Association of 
Locomotive Firemen and Enginemen, Brotherhood of 
Longshoremen, International Brotherhood of 
Machinists, International Association of 
Maintenance of Way Employees, Brotherhoog of 
Marble, Slate, and Stone Polishers, Rubbers and Sawyers, Tile and Marble 
Setters’ Helpers and Terrazzo Helpers, International Association of___-_ 
Marine and Shipbuilding Workers of America, Industrial Union of 
Marine Engineers’ Beneficial Association, National 
Maritime Union of America, National 
Master Mechanics and Foremen of Navy Yards and Naval Stations, Na- 
tional Association of 
Meat Cutters & Butcher Workmen, Amalgamated 
Mechanics’ Educational Society of America 
Metal Workers’ International Association, Sheet 
Molders’ and Foundry Workers’ Union of North America, International___ 
Musicians, American Federation of 
Newspaper Guild, American 
Office Employees’ International Union 
Oil, Chemical, and Atomic Workers’ International Union 
Painters, Decorators, and Paperhangers of America, Brotherhood of 
Papermakers and Paperworkers, United 
Plumbing & Pipe Fitting Industry of the United States, United Association 
of Journeymen and Apprentices of the 
Polishers, Buffers, Platers, and Helpers’ International Union, Metal 
Post Office Motor Vehicle Employees, National Federation of 
Printers, Die Stampers, and Engravers’ Union of North America, Interna- 
tional Plate 
Printing Pressmen’s and Assistants’ Union of North America, Interna- 
tional 
Pulp, Sulphite, and Paper Mill Workers of the United States and Canada, 
International Brotherhood of 
Railroad Trainmen, Brotherhood of 
Railway Carmen of America, Brotherhood 
Railway Patrolmen’s International Union 
Retail, Wholesale, and Department Store Union 
Rubber, Cork, Linoleum, and Plastic Workers of America, United 
Seafarers’ International Union of North America 
Shoe Workers of America, United 
Slate, Tile & Composition Roofers, Damp & Waterproof Workers’ Associa- 
tion, United 
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ORFS 


3 
1 
1 
0 
0 


—_ 


State, County & Municipal Employees, American Federation of 

Stage Employes & Moving Picture Machine Operators of the United States 
and Canada, International Alliance of Theatrical 

Steel Workers of America, United 
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Senator Kennepy. Mr. Biemiller, in regard to Senator Goldwater’s 
uestion, you are aware that the administration has substantial, even 

vast Taft-Hartley changes in its bill. The Taft-Hartley changes 
which are in this bill, S. 505, the so-called Kennedy-Ervin bill, were 
put in there with the assistance of the administration last year. So 
the Taft-Hartley amendments in S. 505 were put in originally at the 
insistence of the administration. It seems to me, from your first 
answer to Senator Goldwater, that AFL-CIO support of a bill with- 
out Taft-Hartley amendments would depend on what else was in such 
a bill, that is the position you are taking. 

Your second answer seemed to be that at this time you are opposed 
to the bill without the Taft-Hartley amendments. Is it really fair to 
say that your first answer is the one that the AFL-CIO is really tak- 
ing, that you are strongly in favor of the bill as it is, that is with the 
Taft-Hartley amendments, and you would be extremely concerned if 
these provisions were taken out of it, and you would have to make a 
decision later whether to support the bill 1f that action were taken? 

Mr. Bremitter. I think that is a correct understanding of my state- 
ment, Senator. In the event that the title were removed—which we 
certainly hope is not the case, of course—we would make a practical 
decision. I am merely raising that as a theoretical situation that 
might develop. We strongly hope that it will not develop. We feel 
very strongly that the proposals of title VI, plus the two that we feel 
ought to be added because we feel that they belong in title VI, are key 
parts of this legislation and highly desirable. 

Senator Kennepy. Asa matter of fact, you know that all provisions 
of title VI, except those in regard to the supervisor, which is a tech- 
nical amendment, are all included, though the language may be some- 
what different, in the Goldwater bill. 

Senator Gotpwatrer. Are you calling it that now? 

Senator Kennepy. The Goldwater bill. 

In other words, the Goldwater bill includes the same Taft-Hartley 
subjects that our bill includes, so that there is some consensus at least 
that they may be approached, though there may be some difference in 


| language. 


Senator GotpwatTer. You will note that the administration bill has 
gone further with respect to Taft-Hartley amendments. It includes 
provisions for the non-Communist affidavit being applicable to both 
labor and management, as well as for prehearing elections. So we 
are hopeful that you will retain your position in the second statement, 
that you find it difficult to back this bill without Taft-Hartley amend- 
ments. 

Mr. Bremitier. It now being after 12 o’clock, the press conference 
being over, I presume I can discuss the Presidential message. I have 
been aware of it for some time. 

Of course, we are very pleased to note support in that message for 
prehearing elections, which we regard as a very important element 
in straightening out some of the problems that have arisen in labor- 
management relations. I want to make it clear, however, as I think 
we did in our statement, that we do not regard the administration pro- 
posal of applying the non-Communist affidavit to both employers and 
employees as a very good solution of this question. If I recall cor- 
rectly, part of the objection that was raised to the bill last year, after 
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it passed the Senate, by employers groups was a great protest on their 
part that this proposal would cause them untold irritations and diffi- 
culties in getting filings, precisely the point that we made. 

May I just add one other point, Senator. I am not sure that we 
made quite clear, in answering your questions about trusteeship, that 
while we will make every effort to obtain that information, means that 
we have to get in touch with 130 international unions, and how fast 
that machinery will operate I don’t know. We will make every effort 
to get it. 

Senator Gotpwarer. I think it would be beneficial to you as well. 

Senator Kennepy. Senator Randolph. 

Senator Ranpoten. Mr. Chairman, the hour precludes any ques- 
tions on the testimony and the recommendations of the witness. I 
commend my former colleague, Representative Biemiller, for thor- 
oughly setting forth the position of the AFL-CIO on the urgency 
for such a measure. I wholeheartedly agree with the necessity for a 
prompt passage of legislation which will embody the principles of 
the measure S. 505 authored and cosponsored by Senator Kennedy and 
others. Certainly in the labor-management field there continues too 
much cleavage. This constructive measure which is proposed, I would 
feel, would be in the interests of a better understanding in a major 
respect to matters affecting the industrial economy of the country, 
a the well-being of tens of millions of workers in organized labor. 

Mr. Bremitier. Thank you, Senator. 

Senator Kennepy. Thank you very much, Senator Randolph. 

Senator Prouty. 

Senator Proury. Mr. Chairman, Senator Morse indicated that he 
wished to read Mr. Biemiller’s testimony again before feeling com- 
petent to ask questions. If that is true, I think it suggests the com- 
plete impossibility for one who has no background or experience in 
this field to ask questions at this time. And I should furthermore like 
to suggest, Mr. Chairman, that insofar as possible we adhere to the 
committee rule, which I think recommends that we receive testimony 
about 72 hours in advance, which would make it much easier for me 
to go over it and ask questions of those experts, and make it possible 
for me to be more effective than I otherwise would be. 

Senator Krnnepy. I think 72 hours has always been optimistic, 
Senator Prouty. I hope we can get it a day ahead. I will say that 
in this regard Mr. Biemiller has been most cooperative. We were 
under the impression that the administration bill was coming out on 
Thursday of last week, and so we called on Mr. Biemiller on short 
notice, but I do hope that all the witnesses for the next 10 days can 
give us their testimony 24 hours in advance. 

Senator Proury. It will be very helpful to me. 

Senator Ranpoipu. Do you have any indication of when Secretary 
Mitchell will appear before the committee ? 

Senator Kennepy. Next Wednesday. 

Senator Ranpoiru. I thought it was to be Monday. 

Senator Kennepy. Unfortunately, it is difficult for some members 
of the subcommittee to be here on Monday, and the Secretary will be in 
Providence on that day. He has an appointment with the Appropria- 
tions Committee on Tuesday, so we have scheduled him on Wednesday. 

I want to ask one question before we go. This is on the question 
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of employer reports. This section says that information which is 
part of a judicial or administrative proceeding shall not be required. 
I think that is an important point. Quite obviously, as you suggest 
in your testimony, we want to get information dealing with the ex- 
ample that you gave of the use of either labor spies or labor inform- 
ants paid for by the employers. We do not want that information 
to be denied because the employer claimed it was going to be used 
in an administrative proceeding. 

What I mean to say is that we don’t want information about normal, 
bona fide employer expenditures. I think that we have to examine 
this, because we don’t want the employer to merely throw that infor- 
mation into an administrative proceeding in order to avoid report- 
ing it. 

Mr. Bremtirr. Mr. Harris. 

Mr. Harris. Senator Kennedy, I am sure there is no difference of 
opinion between us as to what it is desirable to achieve here. As 
we see it, the general exemption found in section 103(c) of the act 
does suffice to exclude the reporting of expenditures to get legiti- 
mateadvice. This provides that— 
nothing in this section shall be construed to require any employer or a labor- 
relations consultant to file a report covering the services of a consultant by reason 
of his giving or agreeing to give advice to such employer or representing or agree- 
ing to represent such employer before any court, administrative agency— 
and so on. 

With that in there, we don’t see any need for putting in the other 
subsections this exemption for expenditures to obtain information 
for use solely in connection with the proceeding. 

Senator Kennepy. Yes. Well, we want to make sure that the fact 
that there is this exemption for administrative proceedings does not 
— an employer to evade the basic purposes of this section of 
the act. 

Mr. Harris. On that and some other particular technical points 
of drafting we would, of course, be glad to get together with the com- 
mittee staff and go over it and see whether our reservations are validly 
taken or not. 

Senator Kennepy. Fortunately, tomorrow Professor Cox, of Har- 
vard Law School, who has had a very important part in the drafting 
of this bill, is going to be here, and some of these points that are 
discussed in your testimony in regard to drafting can be taken up 
with him. 

Unless there are further comments from the members of the sub- 
committee, we will adjourn. 
eared appreciate your coming, Mr. Biemiller, Mr. Woll, and Mr. 

arris. 

(Whereupon, at 12:10 p.m., the subcommittee recessed, to reconvene 
at 10 a.m. Thursday, January 29, 1959.) 
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THURSDAY, JANUARY 29, 1959 
U.S. Senate, 


SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON LaBor AND Pusiic WELFARE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 4232, 
New Senate Office Building, Senator John F. Kennedy (chairman of 
the subcommittee) presiding. 

Present: Senators Kennedy (presiding) and Randolph. 

Committee staff members present: Stewart E. McClure, chief clerk ; 
John S. Forsythe, general counsel; Ralph Dungan and Samuel V. 
Merrick, professional staff members; Michael Bernstein, minority 
counsel, and Ray Hurley, professional staff member. 

Senator Kennepy. The subcommittee will come to order. 

Our first witness will be Prof. Godfrey P. Schmidt, who is for- 
merly of the faculty, I believe, of Fordham University, who is a 
member of the board of monitors of the Teamsters Union, who is 
extremely well known in this field, and whom I am delighted on behalf 
of the subcommittee to welcome. We will appreciate very much your 
giving us your views on this situation, Mr. Schmidt, because you have 
lived closer to it than anyone in the country. 

I understand you don’t have a prepared statement. 

Mr. Scumipr. I apologize for that, Senator, but I only received the 
invitation last Monday, and I have been excessively busy lately, be- 
cause I am going to Saigon on the 2d of February, and I am try- 
ing to catch up on my work. And the result was that I face this 
privilege and frightening responsibility without anything but a set of 
notes before me. 

Senator Krennepy. That is satisfactory. 

Will you proceed ? 

Mr. Scumipr. Surely. Do you want me to put in a statement in the 


) first place about my background ? 


Senator Kennepy. Just identify yourself. 


STATEMENT OF GODFREY P. SCHMIDT, ATTORNEY, NEW YORK, N.Y. 


Mr. Scumipr. My name is Godfrey P. Schmidt, and I live at 9 
Bayeau Road, New Rochelle, and I am presently on the staff of 
Fordham University Law School lecturing on constitutional law, and 
[used to lecture at that same university on the subject of labor law. 
_ I was at one time deputy industrial commissioner and counselor 
inthe New York State Labor Department. I want to say that.I feel 
highly honored with the invitation to come here. And I do have cer- 
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tain convictions. And if I do speak with conviction and vehemence 
at times, Senator, it is simply because I feel these things deeply, and 
not because I live in the illusion that I am infallible. 

I know that this whole subject is a subject that lends itself to de. 
bate among men of good will who have competence in the field. And 
I try to approach it as objectively as I can, but I don’t delude myself 
into thinking that I am thoroughly objective, because I want you to 
know, and I think it ought to be put in the record, that most of my 
adult life as a lawyer has been spent as a management representative, 
And I found myself in the position of being counsel for the 13 insur. 

ent plaintiffs in the case before Judge Letts precisely for that reason, 
Ductien when I asked these people why they retained me, they said it 
was because I was a management representative, because they were 
afraid, as they said, to go to a labor union representative for fear that 
the labor union representative, receiving fees from the labor union 
leader, would not be as forthright with them as they wanted. 

I have read with great care your bill, Senator. And I can’t say that 
I have digested it as I would like to. After all, all I know, beings 
lawyer, you have to live with a text for some time and read it and re 
read it before you feel thoroughly competent to discuss it. But I do 
have certain preliminary observations. And I want to say that thes 
are not alone my observations. I took the trouble to call in some of 
my plaintiffs, and we discussed this bill, and they pointed out one 
thing that rather surprised even me. It happened to be my convie- 
tion, too, that in our opinion the most startling defect in the bill as we 
see it, a defect that in our opinion makes it substantially ineffective, 
even though it has many virtues, obviously, is the fact that, No. 1, 
it fails to take care of the oo of reprisals; and No. 2, it permits 
still corrupt labor union leaders to use the most effective weapon 
they have for corruption and coercion. And that weapon is the 
recognition of organizational picket lines. 

Let me deal with reprisals first. I know that reprisals are rampant 
in an organization like the Teamster organization, because I know of 
witnesses of mine, witnesses that I called to the stand before Ju 
Letts, beaten up. But it isn’t just physical violence that they fear, tt 
is a question of reprisals on the basis of the jobs that they hold. For 
example, I think of a local up there in Fairbanks, Alaska, where six 
men had the temerity to write to the credentials committee of the 17th 
convention complaining that their delegate had not been properly se 
lected pursuant to the constitution. When that delegate came bck 
he promptly saw to it that these six men were brought on char 
and the union informed the employers, and these men not only jos 
their union position, but they lost their occupations for the time be 
ing until the monitors restored it to them. 

I mention that, not because it is an isolated case, but because this 
happens time and time again. 

The second point on organizational picketing, it seems to us that 
after all if we give lip service and genuine allegiance to the principle 
that the workers should have a free choice in their bargaining agent, 
there is no reason why a labor leader, talking with an employer, cal, 
behind the backs of the workers and without even notification to them, 
arrange for a union shop, or any other kind of union employer tr 
lationship. Time and again this has happened, because employers 
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would get the inducement, “If you sign up with us now, we will give 
youa good contract.” 

. But workers aren’t consulted. And I don’t think that that is con- 
sistent with the basic idea of industrial democracy that has been part 
of our labor jurisprudence for many years, at least in words. 


A third point that I would like to call to your attention, Senator, 
is that we feel that despite the emphasis that has been placed by many 
Supreme Court decisions, and most Americans, upon the need for 
free speech and a bill of rights, a bill of rights such as is part of the 
American Constitution, most unions do not have next to their con- 
stitutions any effective bill of rights. And I say to you, Senator, 
that time and time again I have seen what has happened in labor 
union halls because the workers do not dare to stand up and say 
freely what is on their minds. 

First and foremost, they think that if they buck the administra- 
tion, they stand to lose their jobs, or they stand to be visited with 
some other reprisal. And I think that your bill should be strength- 
ened to make more effective the right of free speech, and the other 
portions of the American Bill of Rights that other American citi- 
zens have, because if that isn’t done, American rank and file work- 
ers in large numbers stand before the country as men who are real- 
ly second-rate citizens, who in their whole economic life, which en- 
compasses a large part of their life, have no real freedom of the 
kind that you and I have when we express our opinions, such as I 
am expressing my opinion now. 

Then I notice that while you constantly in this bill call for close 
compliance with constitutions, I think that there are two matters 
that ought to be remedied in that respect. 

In the first place, many unions do not have constitutions. Of the 
893 locals in the Teamsters, more than half do not have constitu- 
tions and bylaws. I know that the international constitution states 
that when a local or subordinate body does not have a constitution 
or set of bylaws, the international constitution shall be deemed mu- 
tatis mutandis to be the constitution or bylaws. I submit that that 

rovides everyone of the rank and file members with a serious prob- 
em. You sometimes have to be a Philadelphia lawyer to make an 
Pacoton of an international constitution to a local situation. And 
I think that very often the absence of a constitution or set of bylaws 
in a subordinate body is calculated, it is done because even the man 
behind the wheel is able to read, and he can compare often what he 
; read in a constitution or a set of bylaws with what goes forward in 
hisunion. And he can call attention to breaches. If, however, there 
} 1sno set of bylaws, the officers who run the union can make rules ad 
hoc without any particular embarrassment vis-a-vis written 
constitution. 

_Several times throughout, Senator, your text refers to dissolu- 
tion—and I suppose dissolution of local unions. And I suppose that 
that would cover members. But I think that the very courageous and 
competent revelations of the McClellan committee have indicated that 
power is abused by virtue of the unspecified standards for mergers 
and dissolutions. And I think there ought to be some set of worka- 
ble, practical standards. Because, after all, as I see this picture, Sen- 
ator, what you are faced with here is the age-old problem of con- 
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trolling the pretensions of unmitigated power. And when men don't 
have the internal restraints, as Burke said many years ago, to regu. 
late power, they need the external restraints of law. 1 bs 

Now, the internal restraints come only from ethics and religion, as 
you know. And the way some of these unions have been run by cor. 
rupt leaders—and I am not attacking the decent unions when I say 
this, but after all we are facing a particular situation—these leader 
give no evidence of having the internal restraints of ethics and re 
ligion. And I know that we have laws in this country against mur. 
der and rape, not because we believe that most people are guilty of 
that sort of sin, but because a few fools and rogues are guilty of it, 
and we have in the defense of our civilization to do it. 

I think you have got the same kind of thing here. And I think 
Lord Acton’s statement of the last century, “All power tends to cor- 
rupt, and absolute power corrupts absolutely,” applies here particu. 
larly, because too long special immunities and privileges have per. | 
mitted, I think, labor leaders to go unregulated. 

Then I think that another weakness 1s that your text seems to me— 
and please pardon me if I have sometimes failed to read implications 
that you perhaps see, being more familiar with the text—but I see 
nothing in here that expressly or by fair implication provides rudi- 
mentary and minimal standards for the fair conduct of union meet- 
ings. Now, I have been exposed time and time again to the stories 
of men who say, “We have had courage enough to stand up ona 
union floor, we are not afraid of them, but they won’t recognize us, 
or when they call upon us to speak and they find out that we are dis- 
senting from their pattern of policy, they say, ‘You are out of order, 
Mister, we will have the sergeant of arms eject you.’ ” 

There are a wide variety of tricks—for instance, time and time 
again a chairman or a president or a secretary-treasurer who runs the 
meeting will have his decision appealed; they will appeal from the 
ruling of the Chair. And I have many such instances in my files | 
where they won’t permit it to go to the floor; they will just rule it | 
out. They have even gone to the extent of walking out of meetings 
to prevent a free manifestation of the democratic wishes of the men- 
bership. And I think that this is a large part of the fault with the 
present situation. I think that the unions have to be given back to 
the membership. They have been commandeered by peanut Hitlers 
and petty dictators. And these men run unions as if the unions were 
their own facilities. And there is only one cure for that, it seems to 
me, and that is by bringing it back. And you can’t do it all of a sud- f 
dent, it seems to me, either, because these men have—these rank-and- 
file people have—over the years had to pay a price for trying to rm 
their own union, and they are a little afraid, they are afraid that 
the powers that be will by some magic nimbleness in their confronts 
tion with the law be able to escape penalties of the law, and, there 
fore, they haven’t got much confidence in the law to protect them. 
Time and time again they have said that to me. And yet those same 
men when interviewed by reporters would talk to the reporters or to 
investigators as if everything were all right in their union. And yet 
because I had somehow gained their confidence they would say the 
exact opposite to me and tell me why. 
























































Ce. MD of Ord 


— 


—_ ba OP CD TS 





lon't 


1, a8 
cor: 


ders 
1 re- 
nur- 
y of 
of it, 


hink 
cor- 
ticu- 


per: 5 


ne— 
Lions 
I see 
rudi- 
neet- 
ories 
on a 
@ US, 
» dis- 
rder, 


time 
is the 
n the 

files 
ale it 
tings 
nem- 
h the 
ck to 
itlers 
were 
ms to 
_ sud- 
-and- 
o run 
that 
-onta- 
here- 
them. 
same 
or to 
id yet 
y the 


LABOR-MANAGEMENT REFORM LEGISLATION 95 


Then, Senator, I think that another area of abuse is untouched by 
your text. And that is the field of due process in hearings before ex- 
ecutive boards and other intraunion tribunals. I remember very dis- 
tinctly one case that came up in the first few months of the monitor- 
ship. It was a case involving local 327 of Nashville, Tenn. One of my 
witnesses, a man named Brownie Moore, had testified for me before 
Judge Letts. When he got back he was brought up on charges of dis- 
loyalty, five or six different charges, and if ever I saw—and I am not 
going to burden this record or you, Senator, with the details—but if I 
ever saw a drumhead trial, this was it. In fact, I was able to marshal 
the arguments to demonstrate this so effectively, I think, that even 
Mr. Williams, general counsel for Mr. Hoffa and for the Teamsters, 
finally agreed that this had been a drumhead trial. 

Now, then, I said, “What are you going to do about it ?” 

He said, “Well, we will give him a due process trial.” 

I said, “I have no confidence in their capacity to give a due process 
trial. I think that we as monitors ought to sit down and write some 
rudimentary rules for due process in hearings.” 

And I called in a stenographer and I dictated such rules. And after 
several hours of persuasion I finally persuaded my fellow monitors— 
that was before the accession of Martin O’Donoghue—that we should 
impose these standards. They were rudimentary standards. They are 
incorporated in a letter of March 5, 1958, which is part of our first 
printed report. 

Well, sir, this set of rudimentary standards was finally sent to Mr. 
Hoffa, and he was told that he had to comply with this. Actually the 
didn’t comply afterward. But the significant thing was that I said, 
“Now, gentlemen, you have sent these rules of the game to Mr. Hoffa, 
and to the prosecutors, I would like the same letter sent to the victim, 
Mr. Brownie Moore.” And I was overruled on that, gentlemen; I was 
told that the union might lose face, that Brownie Moore might run to 
the president with these standards. 

Well, I think that it would be good if you gentlemen in bills of this 
kind would incorporate not details but rudimentary standards of due 
process for hearings and trials. 

The next point I would like to deal with briefly, Mr. Chairman, is 
the type of jurisprudence—or shall I say the abuse of jurisprudence ?— 
that has developed from the State and Federal Anti-Injunction Act, 
which in my opinion is one of the causes, contributing factors to the 
present situation. And I think I can perhaps best illustrate it by 
giving you a case from my actual experience. I represented, in West- 
chester County, Rabinowe Bros., who were large dealers in hardware 
and paints. Johnnie Acropolis, then head of local 456—and he has 
since been murdered and the murderer has not been apprehended— 
Johnnie Acropolis came to my client and said, “Here, Mister, sign up.” 

They came to me, and said, “What should we do?” 

I said, “Well, tell him you will be glad to sign up if he wins an 
election.” 

Acropolis said, “In our union we don’t tolerate elections. And if you 
don’t sign up today we will picket you tomorrow.” 

And I have met that, Senator, time and time again, that bald, 
dictatorial statement, “We don’t tolerate elections.” 
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So I said to my clients, “This will probably be a busy strike, and 
I would rather have you give in now than give in in the middle of the 
strike.” 

My client insisted on conforming with the standards of industrial 
democracy provided in the State labor relations laws. After 4 
weeks, 60 tires were gashed, 11 trucks were disabled by a solution of 
sirup or molasses and sand in the gasoline tank, 6 other trucks were 
digahied by virtue of tearing out their electrical equipment, and they 
capped the climax, Mr. Chairman, by kidnaping a driver and helper 
and running his truck off a wharf into the Hudson River. And I 
couldn’t even get anybody to fish that truck out of the Hudson River, 


because they were all organized and they said this was a hot truck, even 


though it was cold at the bottom of the Hudson River. 

And I went to court on this, and I laid down all of these facts in 
great detail. And I was prepared for any kind of hearing. I waited 
3 weeks, while all of these additional acts of violence were mounting 
and in the New York Law Journal Judge Flannelly, who heard the 
case, had entered a little notation saying: 

Petition of the plaintiff for a preliminary injunction denied, because the 
plaintiffs have failed to allege an unsuccessful effort at arbitration. 

I picked up the telephone to speak to Judge Flannelly, and I spoke 
to Mr. Moreschausen, the secretary, and I said: “Mr. Moreschausen, I 
have a very serious question about this notation in the Law Journal. 
I have been teaching law for 5 years now, and I tell you I don’t know 
the section of the law you are referring to.” 

He said: “It is the Anti-Injunction Act.” 

T said, “Well, you read it to me.” 

He read the section, and it said that allegation must be either that 
direct negotiations had failed, or that there was a failure of arbitra- 
tion. He said, “Counsel, you made a mistake; you forgot to allege both 
of those things.” 

I said, “Did you forget to read my complaint ?” 

He said, “What do you mean ?” 

T said, “Read paragraph 5, and you will see.” 

Then he said, “Counselor, we have made a mistake. Get your 
client.” 

And I said, “Just a moment, I have lost the client. The client 
said, ‘If you couldn’t win that case, you can’t win any case.’” But 
I said, “That is not the reason I called you. I didn’t call you because 
you made a mistake in reading the law. I called you because you 
people are supposed to represent a court of equity. Suppose I had 
made a mistalie in pleading. Here on the one hand in the scale of 
paeaine: according to your interpretation, and here on the other 

and was this mounting evidence of calculated and sustained violence. 
You mean to tell me you are going to read the form of law and forget 
the substance ?” 

Senator, this is one instance, it is true, but there are many to be 
found in the books of this type of anti-injunction jurisprudence that 
I think is to be deprecated, and I think needs some remedy. 

I think, too, as I read your text, you did something that I think is 
very important and very necessary, I would say almost 50 percent, if 
not 50 percent—slightly more than 50 percent of this text by a 
number of lines—is devoted to certain types of reporting require- 





40k 


ct 
4 


The wao st, 


= _ 


cw DM 


ee ae ok ak, ee 1 ee CL ~~ wi et OO © © H&S &S & —!n .f§ Bet om om Gee OP 


in LF oe ct, a 2th OM 





ey 


at 
“a- 
th 





— 


LABOR-MANAGEMENT REFORM LEGISLATION 97 


ments. AndIapplaud that. I think that has long been needed. But 
obviously, Mr. Chairman, you are interested in reporting, not because 
you “ne to have a collection of reports, but because you want the 
truth. 

Now, I don’t think any of us should be naive enough to believe 
that people capable of the dirty ingenuities that we have seen revealed 
by the McClellan committee would hesitate to file a false report. And 
I think, therefore, that the section on reporting should be imple- 
mented by powers in some proper administrative officials, such as the 
Secretary of Labor, to conduct exhaustive and extensive investigations 
where necessary. 

And I think back with a certain heartache, Mr. Chairman, upon 
my own personal experience in connection with the case of 13 in- 
surgent Teamsters, because actually there was no administrative agency 
to whom they could appeal if they wanted remedy. They could go 
to the well-established courts of equity, they could appeal to the equity 
jurisprudence that has always boasted in the Anglo-American consti- 
tution that it stood ready to frame a remedy to fit the grievance. But 
that took a lot of doing, it required them to go around looking for the 
kind of attorney who would do it for nothing. And most attorneys 
wouldn’t do it for nothing. And it took weeks and weeks of investi- 

tion, and weeks of litigation. And I don’t see why workers should 
Ses to go through that kind of POrEneny: 

Another thing that I think is implied, perhaps, but not sufficiently 
clear from your text, Mr. Chairman, is the requirements for uniform 
accounting. You do require certain acting procedures, the filing of 
certain reports. We have in the Monitors’ office—and incidentally, I 
suppose it is not too late for me to say that I am speaking for myself 
alone, I am not speaking for the Board of Monitors, I am an American 
citizen, and I am speaking for no client, and I wouldn’t care if a 
client disapproved of what I say, I am just telling you frankly what 
I think—in our files in the Monitors’ office we have many accounting 
reports filed by labor union leaders when we challenged the veracity 
of their handling of fiscal affairs. 

Now, the quality of these various reports is so varied that they 
verge all the way from sheer incompetence to the kind of report that 
a fine accounting firm could be proud of. It seems to me that some- 
where in this kind of a bill you should either provide expressly, or the 
Secretary should have the right, the Secretary of Labor should have 
the right, to demand certain uniform standards, minimal standards 
for fair accounting. Take local 808 in New York, Mr. McNamara 
used to stand up regularly, Mr. Chairman, and his accounting would 
simply be three sentences, “We took in so much, we'spent so much, we 
have a balance of so much.” 

No one could honor that kind of a statement with the name “report.” 

You have set forth at great length, and I think very well, six 
differences of conflict of interest. But I don’t think that anyone 
writing a litany of that kind would have the conceit to say, “I have 
exhausted the field,” because the ingenuity of a rogue is always equal 
to evasion or avoidance of anything you will ever put down in the 
form of the law. And I thought it ought to be implemented with a 
seventh, which would define in general terms “Confiict of Interests,” 
and would permit either the courts or administrative officials, or some 
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agency, to make investigations and to disclose the facts, and to take 
proper steps. 

IT am thinking in that connection of a case that you are very familiar 
with, Mr. Chairman, the Sun Valley case, where ‘Mr. Hofla was asked 
by your brother why he had transferred $300,000 from the Common- 
wealth Bank in Detroit to the Florida National Bank in Florida. 
And Mr. Hoffa answered, “Because I wanted to.” 

Well, now, obviously nobody transfers money like that because he 

wants to and lets it rest there; he does that for a very specific reason, 
And that whole episode—which, incidentally, since the McClellan 
investigations, have been carried on further to the point where Henry 
Lower’s embezzlement. or conversion of $134,000 has now been for- 
given—I suppose they couldn’t very well press Mr. Lower for that 
money, because he would tell the whole story. So a new corporation 
was formed last September or October and has taken all of the stock 
of Sun Valley. The way that whole problem developed, I question— 
and I stand subject to correction if you read it differently from me— 
I question whether your section on “conflict of interest would apply, 
that is to say, apply to correct that situation. 

Then another thing. I think that no labor union leader should be 
permitted, and there should be express language to forbid it, to con- 
duct extensive and large financial transactions involving the union 
on a cash basis, or his own personal affairs on a purely cash basis. 

You know, Mr. Chairman, some people carelessly fail to keep 
vouchers and bills. It seems to me I read from Mr. ere s testimony, 
that he deliberately failed to keep vouchers and bills. I don’t think 
that situation should be tolerated, because it is obviously done, or can 
be done, for the purpose of destroying any telltale traces of the trans- 
action when investigations that are needed are made subsequently. 

Likewise, I think that this is a common system in union accounting 
for a man who is a corrupt labor leader—and T am, after all, only 
addressing myself to the corruption—I say, I think that the system 
under which they just mark down $4,900 organizational expenses 
should not be permitted. Mr. Hoffa did that, you will remember, in 
one instance, and then I suppose he was pressed by Internal Revenue, 
and then he ‘paid i income tax on it, too. Well, it is one or the other. 
It can’t be both. 

I am most happy that you have tried to close the gap on that no 
man’s land in the area of Federal-State jurisdiction, because I think 
that that was approaching a kind of scandal. I remember two in- 
stances that will illustrate my point. 

I happened some years ago to represent Bickford’s Restaurants in 
New York and other places, and I walked into the New York State 
office of the National Labor Relations Board on the very morning 
when they announced their new jurisdictional rule, their first draft, 
to the effect that they would take no jurisdiction’ over restaurants. 
And when they saw my application they said, “Sorry, we can’t listen 
to your plea, because yours is a restaurant, and we are not going to 
take jurisdiction.” 

T said, “Just a minute, I want a hearing on that. Congress gave 
you a job to do, and I don’t think Congress intended that you should 
have the right to shift that responsibility or doff it. And I want a 
hearing on that, because, frankly, I am going to take this as far as it 
goes.’ 
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Finally, they gave me a hearing and then they changed their rules 
to that $1 million limit, as I recall it, and took jurisdiction. 

But I had another case which is even worse. I represented some 
disgruntled workers who had been abused, in my opinion, at least on 
the basis of the story they gave me, by a union at Jamaica racetrack. 
But the point was that I filed an application for certain relief under 
the act with the Office of the General Counsel, Mr. Fenton, of the 
NLRB. I got back word, after a short time, saying, “To assume 
jurisdiction in this case will not advance the purposes of the act.” 

I wrote back a letter saying, “Would you please specify that gener- 
ality for me? I don’t know what it means. Are you in doubt as to 
whether there is any commerce? The Greater New York Association 
does business to the tune of $500 million a year, horses and jockeys 
come from across the State line, and so do patrons.” 

I never was able to get any specification of that. They just arbi- 
trarily denied the relief. And I think the way you have written this 
section perhaps closes that gap, and I am very grateful for it. 

Then, if I have time—and you let me know if I have outworn 
my welcome here—I will go through certain 

Senator Kennepy. If it is agreeable with the subcommittee, I would 
like to have you conclude by 11, and then it would give Professor Cox 
an hour. That gives you at least 20 more minutes. I am sure that 
the members of the subcommittee would like to question you somewhat, 
if you would just keep that in mind in making your statement. 

Mr. Scumipr. All right. If I fail to cover certain points that I 
deem important, perhaps, Mr. Chairman, you will give me the privi- 
lege of adding a supplemental memodandum. I won’t, in my memo- 
randum, cover the points I have already made; but I will cover any 
points that I have left undiscussed up to now. 

Senator Kennepy. That will be very helpful. But I hope that you 
wili at least mention each area so the committee will know that. 

Mr. Scumipr. Yes. With respect to, we will say, your reporting 
section~—I am referring to page 5, lines 11 to 24—you have, I think, 
identified most of the trouble spots. But I don’t think it is enough 
merely to have them report these things—and incidentally, it is even 
less important, it seems to me, to have them report them, as you say, 
“By reference to provisions of its constitution and bylaws,” because 
there is a vast gap often between the provisions of a bylaw where it 
exists and practice under it, and I think that the requirement ought 
to be that they specify the practice. But in addition, you say, for 
instance, “Restrictions on membership,” must be set forth. 

Well, it seems to me that there ought to be some minimal standards 
here or some standard by which a person who is improperly restricted 
as to membership can get a remedy. 

Now, maybe this is implied in other sections that you have here, 
but frankly, it escaped me, if that was your intention. 

The same way, “Election of stewards.” I have had a number of 
; cases in the Teamster matter where the union entered into a contract 
with the employer under the terms of which it said the shop steward 
shall be selected by the union. 

A man stood up on the union floor and said, “I nominate so-and-so 
for shop steward.” a+ 

The officer said, “You are out of order. That provision means that 
the president picks the shop steward.” 
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Now, it doesn’t do much good, it seems to me, to say merely that 
they follow a procedure under which the president does it. I think 
there ought to be a requirement that if the membership wants to pick 
their own stewards—and they are in daily contact with them—that 
should be permitted. 

Then, of course, certain constitutions have provisions which I think 
are subject to very serious criticism. I am thinking of the section of 
the NMU constitution on which I recently had a case, where it pro- 
vides that if a rank-and-file member brings a lawsuit against an of.- 
ficer, and loses that lawsuit, the rank-and-file member must pay le 
and other expenses of the trial; and if he does not, he will be expelled 
from membership. 

Now, I had the case of a man named Padilla, who was assaulted by 
one of the officials, one of the vice presidents of the NMU named John 
Kadash. He called a policeman while he was still bleeding from the 
assault, and the man was arrested. He was brought to a magistrate, 
and the case was held for special sessions with three judges. The 
chief judge of the three-judge tribunal held out for conviction, the 
other two for acquittal. This was a criminal complaint by the people 
of the State of New York. Now, my client was presented with a bill 
of $1,500, among others, for legal expenses, because they said this was 
a lawsuit. And my client was told by me not to pay it, that in the 
first place I didn’t agree this was a lawsuit, and in the second pla 
if this was a lawsuit indeed under the meaning of that section, 
thought that section violated due process by closing the doors of ac- 
cess of rank-and-file members to the courts. 

And I think that provisions of that kind should not be tolerated 
under proper standards. 

Or take another case, bonds. You know that under the Teamster 
constitution bonds are required. When I asked for the bond folder 
of Ray Cohen of 107, I looked at the bond folder, and I found only 
one officer was covered by a bond, and he was Ray Cohen, only to the 
extent of $50,000, although they had a balance in the hundreds of | 
thousands. 

But then when I looked at the bond itself, I saw that by its own 
terms it had been canceled some months before. And then, when I 
looked further, I found out that the company on the bond had can- 
celed it in writing, and it wasn’t.in the file, about 8 months before. 

But that prompted me to inspect a number of others. And I have 
concluded, after the very searching revelations of the McClellan com- 
mittee, that there must be quite a few who are unbondable. And I 
went through the files and I found that to be the case, in violation 
of the constitution they didn’t have full files of bonds, but even where 
they had them, they didn’t cover some people, because they simply 
couldn’t go covered. 

They ended up, Mr. Chairman, with a Lloyds of London primary 
an blanket bond for $30,000, the premium of which was paid 

y the International. And I asked Mr. Bergen, Mr. Williams’ asso- 
ciate, on the stand, “Isn’t it true that you got that blanket bond be- 
cause you could get no American company to cover these 75 or more 
unbondable people—officers ?” 

And he admitted that it was true, although he denied at that time 
that the number was 75. 
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But the point is, I think that this is one of the methods by which 
you screen out irresponsible characters. They must be on their own. 
And you shouldn’t tolerate, it seems to me, a blanket bond. 

I mention these as only two instances, and I could give you many 
others. And when I don’t refer to a section, that means I have seen 
nothing objectionable to it. But if you want me to go through the 
ones that I particularly like, I will be glad to do that. 

I don’t understand, Mr. Chairman, why you have that exemption 
on page 7, subdivision (d), of your bill, because, as I see it—as you 
may recall that I was the one that tried the paper local case in New 
York, and every one of the paper locals had a treasury of less than 
$20,000, and had memberships at the start of less than 200—and I 
will concede that it is only permissive here in the Secretary, but I 
don’t see why the Secretary should be allowed that discretion, because 
sometimes it takes very detailed and exhaustive and lengthy investi- 
gations to discover this. I think the same rules should apply to all 
of them. I don’t think it is excessively burdensome. And, therefore, 
I don’t think that this section is properly in there. 

Senator Kennepy. Mr. Schmidt. I don’t want to rush you, but if 
you have finished your main statement, unless there are some other 

ints 
Wate: Scumipr. There are a number of them, but I will be glad to 
defer and permit questioning now and then give you a memorandum. 

Senator Kennepy. I think that would be helpful, because, as I said 
in the beginning, you have considerable experience with a situation 
that has been the prime subject of this legislation. And I think that 
a memorandum that the members of this subcommittee would read 
point for point would be valuable. I don’t want to cut you off, I want 
to encourage you to go through this bill the way you have, so that any 
point which you haven’t covered in your testimony this morning— 
which is tremendously useful—we will be sure and get. 

After all, the Teamsters are in the back of everyone’s mind when 
they are writing this bill, and we want to be sure when we do pass a 
bill that we shall deal with that situation. 

Mr. Scumipr. I am open to questioning. 

Senator Kennepy. I think all of your questions are extremely im- 
portant, and we will certainly have the committee staff analyze them. 
On some of them, of course, it is really a question of how much the 
Congress can do to write a bill which would apply to every union, good 
or bad, without being unduly restrictive or burdensome to the members, 
in order to clean up the small number of unions which are giving us 
the trouble. But I think that all your suggestions should be carefully 
examined. 

Could you tell me whether, first, why more progress hasn’t been 
made from the inside of the Teamster union in cleaning itself up? 

Mr. Scumupr. I don’t think I quite heard the question. 

Senator Kennepy. Would you tell me why it hasn’t been possible to 
get a greater reaction from the Teamster membership to the revela- 
tions that have been brought out by the McClellan committee in re- 
gard to the leadership of the Teamsters, the misuse of money, the use 


of felons, and the general leadership of important segments of the 
Teamsters union? 
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Now is it your experience that there is this reaction but that it is 
impossible under the organizational structure of the Teamsters to 
make itself felt ? 

Mr. Scumipt. Yes. I have a very definite theory on that that has 
been literally forced on me. I can’t say that I am infallible in this or 
in any other matter, but I feel this so strongly that I think I ought to 
express it even though I regard it as somewhat sensational. I think, 
Mr. Chairman, right under our noses, over the years, by a series of 
gradual accretions of power, we have been witnessing the development 
of a native, homegrown fascism, a fascism of labor gangsterism in some 
of our locals. And all of the hallmarks that I could isolate from, we 
will say, Nazi gangsterism, apply to a greater or lesser extent to these, 
And one of the commonest things with fascism is, whether it be red or. 
black, when you speak to hoi polloi, they clam up. You go off the 
tourist path in Soviet Russia and speak to people, and they don’t want 
to be seen with you, they don’t want to be seen speaking with you, they 
don’t want any conversation to be overheard. I have seen this time 
and time again in this movement. That is one of the reasons I kept 
asking for investigators who were rank and file members, investi- 
gators for the monitors, because I knew that no young man fresh out of 
college or no former FBI agent could successfully interrogate some 
of these people. After all, you have got to remember that they have 
been oppressed for some years by this system. And they see how 
dexterously, shall I say, some of these people have evaded justice, 
and they have no sat confidence at the moment that people are 
serious in vindicating their rights. 

I think, very frankly, that they are the forgotten men, and I will 
be glad to give you in my supplemental memorandum, or now the 20- 
odd points which I say are the deadly and frightening parallels be 
tween this type of native fascism and Nazi fascism. It is appalling to 
me. But I think that is the real reason. And, of course, you see in 
the monitorship we have had one obstruction after another in the form 
of litigation of one kind or another to keep us off balance. And I 
think that was calculated policy. 

Senator Kennepy. You have pointed out some important points in 
regard to elections, and there are others. 

Isn’t it your feeling, though, that there are a good many provisions 
of this bill that would be useful in establishing the right of members in 
seeking elctions? 

Mr. Scumipr. Yes. And I will be glad to list the ones I particularly 
like. 

As a matter of fact, throughout this document I have marked with 
a green asterisk some portions that I think are particularly fine, that 
I would insist on—and there are many such, I certainly don’t want 
to give you the impression because I have ventured upon, shall I say, 
criticism in a negative sense, that I have no positive criticism here. 
Ido. But you know it is very much like a woman going into a hard- 
ware shop fora teapot. Ifthe teapot looks like a teapot and is nicely 
decorated but has one tiny hole in it, the teapot doesn’t fulfill its func 
tion as a teapot. And I think you have got the kind of holes here 
that would prevent the teapot from working, because, as you know, 
there is no such thing as a purely evil man, or a purely evil bill, Evil 
adheres in the good and corrupts it. And I think unless you take care 
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of some of these things, and particularly those two points of organiza- 
tional picketing and reprisal, this will a to a large extent ineffective. 

Senator Kennepy. I can understand what you say on reprisal, and 
I am not sure we have given suflicient protection there in the bill. 
I think it would be most helpful if we could get a memorandum in 
detail with perhaps some suggested language that we could place in 
the bill that would give that protection. 

Mr. Scumupr. I am prepared to give you that. I myself prepared 
it in the consent order, section 13 of the consent order, because I 
anticipated that very thing at that time. And it reads: 

No reprisal of any sort or nature shall be taken against the plaintiffs or any 
witnesses or affiants in this case, or any other person or persons because of 
their participation in or connection with this case, and the general executive 
board shall press charges against anyone violating this section. 

Of course, that would not apply to your situation, but the theme is 
there. And I think that what it comes down to is that there should 
be no reprisals against a man who honestly expresses himself at a 
union meeting, that is the primary one, to guarantee free speech. 

And there are several others. But time and again—and I know 
we can give you that from the monitors’ files—but rank and file write 
to me consistently and say the same thing. I have a letter right here 
that just by accident was caught up in my papers, I honestly did not 
intend to bring it here. It is written January 14, 1959, by a man from 
local 70. And he states that he stood up and made certain objections, 
and that very afternoon he was called in and fired from his job. 

Now I don’t know that sort of thing is cricket. And this develops 
that, Fascist mentality, that one-party system that is intolerant of 
dissidents, it says, “You must think as I think, or else you don’t hold 
a job.” This is not worthy of free America. 

Senator Kennepy. Senator Randolph ? 

Senator Ranpoteuw. Mr. Schmidt, you speak with colorful flu- 
ency 

Mr. Scumipr. Thank you, sir. 

Senator Ranpotpn. And remarkable memory, and helpful sugges- 
tions. I had a professor in college who told me that no man could 
make a good extemporaneous speech, without elaborate preparation. 
It is refreshing, frankly, to find a witness—and this is not in dis- 
persaneens of other witnesses who testify from a written text—who 

as such a background of experience and knowledge. 

Mr. Scumipt. Thank you, sir. 

Senator Ranpotpu. I feel that on an occasion of this kind the record 
should show that a sincere compliment was extended to a man such 
as yourself. 

Mr. Scumipt. Thank you, Senator. 

Senator Ranpotpu. Now I realize that you said you were referring 
only to those labor leaders who were corrupt. I am certain that your 
testimony goes to what we hope is a relatively small group in the 
overall labor union movement of the United States. But I do feel 
that when you revise or correct your remarks you will find that you 
made the statement that the unions must be given back to the workers. 
So I would want you to qualify that now, if you would, and indicate 
that you mean those unions in which corruption is rampant. 
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Mr. Scumipr. Well, obviously, Senator, I only meant those unions 
which have a membership that doesn’t own their own unions. After 
all, you can’t give it back if they have it already. I am talking about 
those from whom the union has been taken. And I think there are 
quite a few such, at least they have attracted public attention. — 

Let me take another example, Senator Randolph. I take it that 
there are very few bankers and very few insurance companies who 
really need some of those laws against embezzlement of banking or 
insurance funds. But we put them in there to protect everybody, 
And I want to say that in many cases some of the things I have said 
should apply even to honest unions, because I don’t think an honest 
man would want the untrammeled power that some of these people 
pretend to have. 

When Mr. Hoffa said that he had complete authority without con- 
sulting anybody to spend any amount of money he wanted—you re- 
member, Senator Kennedy, that is what he did T on occasion—I say 
no honest man would want that power. And I hope that this would 
be some sort of provision in a law that would prevent the affectation 
of that type of power. 

Senator Ranpoten. Mr. Schmidt, you will allow me to clarify the 
matter, and that is all I desired to do. 

Mr. Scumipr. Surely. 

Senator Ranvortrn. I remember in the early twenties in West 
Virginia that by and large too many workers were crucified on the 
cross of long hours 

Mr. Scumipr. Right: 

Senator Ranpotrn. And insufficient wages and insanitary labori1 
conditions. I recall that situation. And for that reason we foun 
that unions came into being as a matter of protection, not for the 
officers, some corrupt officers to which you have made reference, but 
for the members of the union themselves. And so I think we must 
keep in proper perspective in these hearings the fact—and it is a fact— 
that unions, the majority of unions, have democratic processes which 
are constantly at work. 

Would the gentleman agree? 

Mr. Scumopr. I certainly hope that is so. I can’t say that I have 
made a detailed investigation. But if it isn’t so, it is later than we 
think. I am convinced as a matter of my ordinary reading that it is 
so. But I want to say this, I agree with one implication of what you 
say, and that is that in my opinion there couldn’t be Hoffa’s and 
Beck’s and Maloney’s unless there were crooked employers. 

Senator Ranpoten. Employers? 

Mr. Scumipr. Employers; yes, sir. 

Senator Ranpotru. I am sure the gentleman, to a degree, is correct. 

Mr. Chairman, may I be indulged just 10 seconds? The gentleman 
mentioned Yonkers Raceway. Does he know of a provision that could 
be placed in any statute that could assure profit to the bettor? 

Mr. Scumipr. No. 

Senator Ranpoipn. And by the same token, I am certain that in 
the drafting of this rather comprehensive measure, which bears the 
imprint of the long study of Senator Kennedy and his associates, that 


it will be impossible to cover, perhaps even though desirable, all the 
points which the gentleman may well raise. But I do think that there 
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should be, Mr. Chairman, an attempt, insofar as possible in this 
legislation to embody or further consider the constructive material 
which comes before us through Mr. Schmidt or Professor Cox or any- 
one who may testify. 

Now one specific suggestion and Iam through. In connection with 
section 101 of “Title 1: Reporting and Disclosure.” You have drawn 
our attention to page 7 and subsection (d). 

Mr. ScHMIDT. Right. 

Senator RanpoupH. In connection with the 200 members, and hav- 
ing gross annual were of less than $20,000, I agree with you, it seems 
there should be no arbitrary cutoff point. This committee, I believe, 
in the final drafting of this legislation—which we hope will be re- 
ported by a subcommittee and the full committee and then come to 
~ the Senate—unless I am shown to be wrong should establish an ar- 
bitrary cutoff point. The same provisions should apply regardless. 
This is our feeling in connection with the proposed amendment to the 
basic Federal mine inspection law. It is just as important to protect 
6 miners within a small mine as it is to protect 200 miners within a 
largemine. This worker who goes beneath the earth to toil must have 
the protection—and that, I think, is what the gentleman desires 
here—the full protection, regardless of the number of employees and 
members of the union or dollars involved. I would agree with the 
gentleman wholeheartedly. 

Mr. Scumipr. Thank you, sir. 

Senator Kennepy. Following up the suggestions, I wonder if you 
could, in the case of all your suggestions, not only perhaps smmlity 
them in a written statement, but also if possible give us suggested 
language. We are anxious to get the help of all the free and able 
legal talent we can get. And I think that your experience would be 
helpful. So in addition to your suggestions, if you try to put it down 
in some sort of legal language as an amendment to the bill, we will be 
able to move faster then. 

Mr. Scumipr. I would be glad to. 

Senator Kennepy. And the last point I wanted to make is this 
problem of organizational picketing. Some people call it blackmail 
picketing. I think the basic problem is to try to write a bill which 
will defend employers against the kind of practices which you describe, 
putting sugar in the gasoline and the truck in the river, and at the 
same time permit legitimate activities of a union. I can’t think of 
a provision more difficult to write. Can’t we write a provision which 
will prevent the kind of practice which we talk about, of blackmail, 
and on the other hand protect the right of union organizations to 
take picketing action against sweatshops or against employers who 
commit unfair labor practices? In other words, the normal picketing 
activities of a responsible union ¢ 

Mr. Scumuwr. Yes, I think that is possible. 

Senator Kennepy. I would be very grateful if you will attempt 
to draft some language along that line, because I think that is the 
basic problem involved. And the same thing, I think, is true of the 
administration. Perhaps in their desire to get at the so-called black- 
mail picketing, they have limited the ability of responsible unions 
to carry out lawful practices. 
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Mr. Scumipr. I agree with what you say, Senator. It seems to me 
that the cocked gun in the hands of the corrupt labor leader often is 
their first approach, where he makes a deal with a boss. You know 
the way Johnnie Dio did it 

Senator Kennepy. I think the Johnny Dio-type is pretty well taken 
care of in attempting to put a picket line for the purpose of extortion, 

Mr. Scumipr. Now, no human act in ordinary circumstances is done 
for one single purpose; there is usually a complex of purposes. In 
the first place, it ought to be where it is an objective itself. But it 
seems to me that it is very difficult to probe the false mask of a face, 
or of a set of legal papers, to go to the purpose. When you see a man 
who says he is a labor leader, and he 1s not affiliated anywhere, and 
he has just four people—I represented Arbola Chemical Co., we had 
one of those unions, I have forgotten the name of it now, they sud- 
denly paced up and down in front of his place, and for one week, 
Senator, I couldn’t find out whom I could call and say, “What are you 
doing it for?” 

And in the end they said, “We will stop it when and if you sign a 
contract.” They didn’t have one person in that plant. They were 
just putting that up there to coerce the signing of a contract behind 
the backs of these people. 

Now, maybe it is the fault of the employer for signing it. But that 
is easily said, because sometimes the picket lines stop all deliveries, 
despite the fact that the—you know, I don’t at all go along with Mr. 
Justice Murphy in Nealy and Thornhill against Alabama, that’ the 
picket line is for the purpose of communicating the facts of a dispute 
in most cases. If I were an arbitrator looking for the facts of the dis- 
pute, the last place I would go to get the facts in the dispute would be 
a picket line. And I have seen enough examples of it to know that it 
is particularly devoid of communication. I represented Henry Heide 
Candy Co. in New York, and they were picketing at 4 o’clock in the 
morning, and you know how those picket signs are pitched, “Unfair 
to Organized Labor,” with the printed name of the union, and the 
captain of the picket line had put his own name on the top, so that 
they all carried signs reading, “Local 50 Unfair to Organized Labor,” 
signed, “Local 50.” 

When I got there at 9 o’clock that is what they were parading, and 
every single driver stopped and nobody went through the picket line. 

I called attention to it and they corrected it. But that actually 
happened in my experience. 

Senator Kennepy. What I am calling your attention to is, how do 
you write language that will prevent blackmail picketing ? 

Mr. Scumipr. I think I can draft that kind of language, and I will 
be glad to do it. 

Senator Kennepy. And will also permit unions in New York to 
picket an employer who is unfair, who employs Puerto Rican labor 
at unfair wages, and who uses the sections of the Taft-Hartley Act 
to discourage them from unionization, and who is a strong threat to 
the legitimate standards of other companies who are unionized and 
pay a decent wage? I don’t think you want to deny the means to 
tell the customers of that shop that it pays sweatshop wages and its 
actions represent a threat to the standards of living of all the union’s 
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members in the New York area. How do we write language to permit 
that, and yet prohibit the other ? 


Mr. Scumuipr. I have given a lot of thought to that, and I think 
Ican draft such language. 

Senator Kennepy. I want to echo what my colleague has said. I 
think your testimony is extremely helpful, even though you have 
found places where this bill has shortcomings, some of which I agree 
with, and some of which I do not. I think your testimony is ex- 
tremely useful and beneficial, and you have rendered a great service, 
along with your service as a monitor. I think the service which the 
monitors have given has been a very encouraging thing in regard to 
the disgraceful situation which has been occurring for some time with 
the Teamsters, and I am glad you are going to continue with your 
work. I think I speak for the whole subcommittee in saying that we 
would be particularly anxious to have you supplement your testi- 
mony with additional points, and discuss in more detail the points 
you have already mentioned and give us language where you can. 


1 know it is burdensome, but it w ould be, I promise, “studied with great 
care. 


Mr. Scumipr. I shall regard that as a duty. 
Mr. Kennepy. Thank you. 
(Mr. Schmidt’s supplementary statement follows :) 


BoaRD OF MONITORS FOR THE 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA, 
New York, N.Y., February 9, 1959. 
Hon. JoHN F. KENNEDY, 
U.S. Senator, Senate Office Building, Washington, D.C. 


DEAR SENATOR KENNEDY: When I appeared before the Subcommittee on Labor 
of the Senate Committee on Labor and Public Welfare on January 29, 1959, 
you asked me to submit, in writing, my views on S. 505 (the so-called Kennedy- 
Ervin bill). Unfortunately, in view of my trip to the Orient, I do not have either 
the time or the facilities to give a detailed justification for the views which I 
express in this letter. However, I shall set forth herein the points which I 
regard as particularly important. 

Before I address myself to them, may I take this occasion to thank you 
for the courtesies extended to me by yourself and your subcommittee and for 
the honor you did me in asking me to testify. 

1. Perhaps the major evil to be remedied by any labor law at this time is the 
curbing of the unlimited power which has, over the years, been surrendered not 
so much to unionists, nor even to unions, but to union “leaders.” No honest man 
would want the dictatorial power presently exercised by many labor “leaders.” 
Nothing in this letter constitutes an effort to repress the legitimate aspirations 
of trade unionists and trade union leaders. What needs regulation is the lust for 
power of union “leaders” which (as the revelations of the McClellan commit- 
tee demonstrate) has not been moderated by the consciences of the “leaders” in- 
volved. I have not been able to discern ethical or religious restraints in the 
conduct and frequent practices of the “leaders’’ who make legislation now 
necessary and urgent. In this connection, I am not interested in knowing 
whether the number of these “leaders” is large or small. I am sure that rela- 
tive to our population, the number of murderers is small. That, however, is no 
argument against having laws against murder. The lust for power of which I 
write oppresses workers, employers, and the public. It has grown gross and 
uncivilized because of the special immunities yielded to or usurped by the 
“leaders” themselves. 

2. One of the most rampant abuses of power in the labor movement consists 
in the practice of visiting reprisals upon union members and officers who dare 
to exercise free speech in opposition to the wishes or the programs of powerful 
labor “leaders.” The Wagner Act long ago forbade reprisals by employers 
against workers who indulged in concerted activities. The measure of proof 
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in such cases is a fair preponderance of the evidence. The labor boards have, 
with great solicitude, pursued employers who make use of reprisals against 
workers. The law should forbid the much more ruthless and extensive reprisals 
by labor leaders against the rank-and-file members and officers. The boards 
should use the same meticulous solicitude to prevent this type of tyranny (which 
is breeding a dangerous servility in rank-and-file members) as it has used to 
punish employer tyranny. It is no answer to say (as I think Professor Cox 
said) that we have criminal laws on our books to prevent and to punish threats 
and coercion. Such laws are usually inefficatious for the purpose I have in 
mind; because their measure of proof is proof beyond a reasonable doubt. 
Threats and coercion have become so commonplace and widespread in the union 
movement as to suggest Fascist oppression and a faceless way of life for the 
rank-and-file worker. You asked me why the Teamsters membership have not 
risen up to oust the criminals from their union and to purge it of corrupt prac 
tices. Any rank-and-file member (who will talk frankly and courageously and 
who has not been brainwashed by the ceaseless union “leader” propaganda) 
can give you the answer. He is afraid to protest. He is afraid to stand up and 
say what is on his mind in a union hall. If he does, he incurs the peril of per- 
sonal violence, of threats, and of a whole series of pressures ranging from 
frankly brutal to hypocritically subtle. He has been given no indication by 
Congress, the courts, and the law-enforcement agencies that he has much of a 
chance to come off successfully if he enters the unequaled struggle against 
labor “leaders.” The latter have unlimited expense accounts, large union 
treasuries which they use as their own facilities, competent and often devious 
lawyers, paid out of union treasuries, a horde of actual or potential investi- 
gators and goon squads to take care of the more recalcitrant cases. The worker 
stands alone against and unprotected from the union boss who is often feared 
more than any company boss. He must depend upon free legal advice given 
sporadically, or he must pay his own legal bills. The point is that a new unfair 
labor practice of labor leaders should be defined for the purpose of guaranteeing 
workers free speech and a bill of rights and freedom from reprisals when their 
views collide with those of their “leaders.” Your bill would, I think, be 
unacceptable and inefficient precisely because it fails to take care of this most 
important abuse. 

3. From my conversations with rank-and-file workers, I am persuaded that 
they are as convinced as I am that no labor reform can be effectuated unless 
recognition and organizational picketing is banned. Your prohibition of black- 
mail picketing is completely inadequate. In the first place, it neglects the 
rather obvious fact that your proposed section 8(b)7 (p. 48 of your bill) 
could very easily be evaded. In the second place, your language makes en- 
forcement all but impossible. I see no reason why the coercive thrust of the 
picket line should be permitted to be used to prevent free choice of bargaining 
agents, which is supposed to be central to the labor relations policy of this 
country. When you questioned me on this point you were concerned with 
the plight of Puerto Rican workers who were being exploited by employers by 
means of low wages and bad working conditions. Soam I. But such situations 
are far more rare, in my opinion, than the situation with which I am con- 
cerned, namely: the repeated instances of back-door agreements between cor- 
rupt or dictatorial labor leaders and employers, both of whom turn their backs 
on employees’ wishes. Moreover, the case of the exploited worker can easily be 
handled by the traditional organizational methods which have made unionism 
great for many years past. 

4. Since the irresponsible power of labor leaders needs curbing (it is this 
power which gives them the opportunity to play dictator), secondary boycotts, 
which is a source of this power, must be limited. (The original intention of 
those who framed the Taft-Hartley law has been betrayed or frustrated by a 
whole series of Board and court decisions.) I think the administration bill’s 
provisions in this respect should be incorporated in your bill. With growing 
impertinence, labor leaders dragoon neutrals into patrticipation in their labor 
disputes. We need the rational limitation which the administration bill pro- 
vides. I am not impressed by the argument that corrupt practices should be 
remedied by one bill and labor relations by another bill. What you must strike 
at is the source of untrammeled power exercised by labor leaders. You must 
submit that power to reasonable and civilized regulation. Most of the cor- 
rupt practices revealed by the McClellan committee have been made possible, 
against the wishes of the decent rank-and-file majority, precisely because union 
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“leaders” have held at the head of the worker several cocked guns: (a) com- 
pulsory unionism without any effective intraunion bill of rights; ( b) organi- 
zational and recognitional picketing; and (c) the secondary boycott bloated to 
the unconscionable grab for power now permitted by the Board and the courts. 

5. Your provisions on disclosure are laudable and necessary but not suffi- 
cient. Obviously, you want truthful information. Truthful information will 
always, or even generally, be supplied by labor “leaders” who are corrupt. Your 
disclosure provisions should be implemented with the power of searching in- 
vestigation vested in some appropriate administrative agency. The rank-and- 
file worker should have the right to make his complaints to this agency and to 
the courts. This agency should have the duty to make checks and investiga- 
tions where reports submitted to it suggest the need for such facts and investi- 
gation. 

6. It is not enough to require submission to the Secretary of Labor of the 
constitutions and bylaws. Some of the constitutions and bylaws which are in 
effect today contain provisions which are a disgrace to industrial democracy and 
to those fundamental freedoms which are part of our Bills of Rights. Some 
unions’ bylaws and constitutions, in effect, strip the worker of free speech and 
other rights and reduce them to the status of second-class citizens. You ought to 
provide certain minimum standards for mandatory inclusion in union bylaws 
and constitutions—standards guaranteeing: (a@) due process and fair hearings 
and trials: (b) free speech and a full bill of rights; (c) fair elections; (d) 
honest handling of union funds; (ec) uniform accounting procedures; and (f) 
fair conduct of union meetings pursuant to established standards of parlia- 
mentary procedure. Also, I think there should be included a rule requiring (by 
secret balloting) the election rather than appointment of union stewards; and 
the posting of proper bonds of union officers who handle funds. 

7. I am unalterably opposed to subdivision (d), section 101, page 7 of your 
bill. This would make possible the continued depredations of “paper” locals. 
Perhaps you might want to moderate, in connection with small unions, some of 
the details in reporting requirements, but on essentials, all unions should be 
covered. 

8. Since the conflicts of interest listed in the first six paragraphs of section 
102 do not cover the whole area of potential conflict and interest, you ought to 
add a seventh, in blanket form, to supply what is not covered in the previous 
six provisions. 

9. In subdivision (c), page 10 of your bill, line 16 ought to read, “or minor 
child holds, or has held, an interest, etc.” 

10. On page 11, line 8, I think the adverb “solely” ought to be omitted. 

11. On page 12, subdivision (b), line 15ff, I am unable to determine with clarity 
whether you intended to include lawyers. Your bill is ambiguous in this respect. 
I would be opposed to any requirements of disclosure which mandate breach of 
the rule of confidential communication between attorney and client. 

12. On page 13, line 3, I think the word “solely” should be omitted. 

13. On page 19, subdivision C, line 3, after the word “destroys,” I think you 
ought to add the words “changes, or mutilates.” 

14. On page 20, lines 8 to 16, I think it ought to appear clearly that the court 
can preserve the status quo ante in a proper case. As your bill is worded, this 
might be impossible. Generally speaking, I am in favor of restoring to the 
courts their traditional equity jurisdiction. I think the anti-injunction acts have 
been an improper encroachment upon equity jurisdiction. Merely to decide 
that a labor dispute is involved and that, therefore, the court is powerless to go 
into the merits of the case is hardly the administration of justice. 

15. As to section 110, pages 20-21, some provision ought to be included to 
prevent the unions’ dues and assets from being used to pay fines imposed on labor 
“leaders.” 

16. On page 27, line 10, the trustee involved should also have to sign the 
report and the report should be distributed to the members of the trusteed local. 

17. Your bill generally fails to provide standards for dissolutions and mergers 
of unions. Since mergers and dissolutions are used by “leaders” as instruments 
for perpetuation of their own power, they need special attention. 

18. On page 29, section 204, the workers should have the right to go to the 
courts if the Secretary does not find “probable cause.” 

19. On page 33, line 1, membership in “good standing” should either be defined 
by reference to certain elementary standards or there should be a requirement 
that the union’s constitution should define clearly the meaning of “good stand- 
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ing.” As I indicated above, standards of fair elections should be included in 
the statutes. It is not enough merely to require that the elections be conducted 
in accordance with the constitution and bylaws. 

20. On page 33, line 23ff, it is not enough to forbid union moneys from being 
used to promote the candidacy of any person. Union facilities, too, should be 
forbidden; or they should be granted on a basis of equality to all candidates. 

21. On page 37, section 305, the list of misdeeds should be expanded to include 
conversion of union funds, reprisals against members and officers, and serious or 
repeated violations of union constitutions or bylaws. 

When I return from the Orient I shall send you drafts of proposed statutory 
language. 

Sincerely, 
Goprrey P. ScHMIDT. 

Mr. Kennepy. It is a pleasure to welcome you, Professor Cox, to 
this committee. As the members of the subcommittee know, Profes- 
sor Cox was the chairman of a group of experts on labor law who 
participated with the members of the committee staff in the draftin 
of the so-called Kennedy-Ives bill last year. He gave a good dea 
of his time to the problem connected with that legislation in the com- 
mittee and on the floor of the Senate last year as a public service. 
He is, therefore, more familiar with this legislation, probably, than 
anyone in the country, and I think that he is rendering another distin- 
guished service by coming before us today. He is, of course, a member 
of the proposed committee of experts to study the entire Taft-Hartley 
Act during the coming months. 

I appreciate your coming again, Professor Cox, and I hope you will 
proceed in whatever way is most satisfactory. 


STATEMENT OF ARCHIBALD COX, PROFESSOR, HARVARD LAW 
SCHOOL, CAMBRIDGE, MASS. 


Mr. Cox. Mr. Chairman, first I would like to apologize for being 
late, but the plane from Boston this morning was delayed. 

I have prepared a somewhat elaborate statement which analyzes 
the bill and makes a few suggestions for improvement of specific pro- 
visions including specific language. About half of that statement has 
been mimeographed, and I would like permission to file the whole 
statement when I have it ready. 

Senator Kennepy. Fine. 

Mr. Cox. This morning I do not plan to read the statement. I 
would like first to make a few general observations, and then to talk 
briefly about each of the specific subjects that the bill covers, and 
finally, to deal with any details or questions that the subcommittee 
may have in mind. 

In the beginning, I would like to emphasize that it seems to me that 
there is need for labor legislation in two distinct areas, one, the matter 
of internal union reforms; and second, the subject of labor-manage- 
ment relations.. The two subjects ought to be handled separately, in 
my judgment, for a number of reasons. In the first place, the two 
subject matters are analytically distinct. Union reform has to do 
with the relationship between the organization or the officialdom and 
the members. Labor management relations, of course, has to do with 
union organization, how collective bargaining works, and ultimately, 
with the balance of power between management and labor. And to 
mix the two, I submit, simply causes confusion. 
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Second, the need for internal reforms should not be made the 
occasion for enacting repressive measures. We cannot protect union 
members against financial dishonesty or guarantee internal democracy 
by weakening the bargaining power of their unions. In presenting 
reform measures, one of the very important things psychologically— 
one of the important things in terms of the way employees will react 
to it—is to make plain that legislation directed at reform is not 
concerned with weakening the union. 

If I might address myself to one of the observations by Mr. Schmidt, 
it seems to me that part of the difficulty in securing a reform movement 
within some of the unions in which there is strong evidence of corrup- 
tion is that the leaders, whose conduct is apparently corrupt, have 


been able to associate the movement for reform with an attack upon 


the organization. And of course then everybody rallies around and 
attempts to defend the organization. This, I think, is a separate 
reason for making every effort to keep these two subjects distinct. 

My third reason for urging the importance of the separation is 
that I think the time is ripe for measures dealing with reform, and 
that it is not quite ripe for a measure dealing with changes in the 
law governing labor management relations. As a result of the study 
last year and the debate in the Senate and in the country, there is a 
very substantial measure of agreement on the proper content of a 
reform bill. The issues have been thrashed out and narrowed to a 
focus where they can be voted one way or another. On the other 
hand, in such a broad matter as amendment of the Taft-Hartley Act, 
there is really very widespread difference. There is a lot of room 
for improvement ir any of the proposals. This is notably true, I 
think, of the secondary boycott provisions, where no bill that I have 
seen is above all kinds of objections, and certainly no one could at 
this point contend that he has solved the problems of organizational 
picketing, or as it is being called sometimes, blackmail picketing. I 
think that we need legislation in these areas but that we have got to go 
through the process of preparation, and then will come the time to pass 
a bill concerning it. 

Now, confining myself to the first area of internal union reform, I 
would like to state six principles by which the committee should 
guide itself. 

First, a strong labor movement is a vital part of American institu- 
tions. The abuses revealed by recent investigations appear to be 
confined to a few unions. The overwhelming majority are honest and 
democratic. In providing remedies for the evils, therefore, you should 
be careful neither to undermine self-government within the labor 
movement, nor to weaken unions in bargaining for wages, hours, and 
terms and conditions of employment. 

Second, union officials are fiduciaries for union members. In col- 
lective bargaining and in conducting other union business, they must 
put their fiduciary obligations to the members ahead of any personal 
advantage. This, of course, is the duty of all trustees, and it applies 
to union officials just like others. 

Third, under collective bargaining, every individual employed in 
the bargaining unit has a vital interest in the policies and conduct 
of the union which represents him. He may not lawfully negotiate 
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with the employer. The union has practical, if not the legal, power 
to settle his grievances. The individual can influence union policies, 
and thereby influence the terms and conditions of his employment, only 
if there is an assurance of internal democracy within the organization, 

Fourth, I would suggest that the Federal Government has the re- 
sponsibility of taking measures to enforce the fiduciary duties of union 
officials and to assure internal union democracy. The Government has 
this right because the unions enjoy their present position largely by 
virtue of Federal statutes, chiefly, the National Labor Relations Act. 
Other voluntary associations are different in two respects. First, they 
lack the statutory power of a bargaining representative; second, no 
other voluntary organization has as much power over an individual’s 
livelihood and opportunity or over the rules governing his daily life, 
Certainly a labor union bulks much more importance in the life of a 
worker than a corporation does in the life of a shareholder. 

Fifth, I would urge that self-determination, self-government, is 
much preferable to Government regulation. This means not only that 
the interference with the internal affairs of unions ought to be kept to 
the necessary minimum, but also that wherever possible we should 
encourage unions to bring about their own reforms before we resort 
to Government sanctions. 

Finally—and I want to stress this point just as much as I can— 
any legislation should provide direct sanctions for violations, either 
criminal prosecutions or civil actions in the courts as may be appro- 
a ‘To deny a union access to the National Labor Relations Board 

ecause of mistakes or misconduct of its officers seems to me to be 
unwise on four counts. First, it would be ineffective if it were the 
only remedy in the case of very strong unions which do not depend on 
the facilities of the NLRB. Second, it is unfair to the union members 
to deny them access to a protective Federal agency when they them- 
selves have done no wrong. Third, the rights and duties created by 
the National Labor Relations Act ultimately exist for the benefit of 
the public, and to swap off such legal obligations as a system of rewards 
and penalties is certainly unsound policy—I am inclined to say that it 
is unsound morally. Fourth, deny access to the National Labor Rela- 
tions Board because of some financial shortcoming or lack of a demo- 
cratic practice would simply interject another extraneous issue into 
the NLRB proceedings, which would mean more opportunities to 
defeat unfair labor practice cases or hold off union elections. Frankly, 
I can’t conceive any basis for applying this sanction unless somehow 
it is the desire to give another weapon to employers, because there are 
plenty of other direct sanctions, as 1 shall show, which can be provided. 

I would also say that it was morally unsound and unfair to use 
taxation, or deprivation of a tax exemption, as a sanction. For one 
thing, it is exceedingly capricious. The penalty may be in no respect 
measured to the offense. Sometimes the penalty would be shockingly 
heavy, and then you get the very unsound situation where the Govern- 
ment must either look the other way or enter into some kind of an 
administered compromise without any objective standard by which 
to judge its fairness. And again I think it is improper, because it 
puts the burden on the members who are the ultimate owners of the 
treasury, where the offense was the offense of the officers and not the 
members. 
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For those reasons I would particularly urge the committee to reject 
these indirect sanctions and to provide either direct criminal penalties 
or civil actions where that is more appropriate. 

Judged by the standards which I have mentioned, the Kennedy bill, 
S. 505, cullen me as sound, constructive legislation. By requiring 
union officials to make regular public accounting of their handling of 
union funds, it would prevent embezzlement and mismanagement of 
the funds. The guilty would be subject tocriminal prosecution. The 
provisions calling for disclosure of conflicts of interest between a 
union Official’s personal investment and his duties to members would 
discourage doubledealing and raise the standard of performance of 
fiduciary duties. By guaranteeing honest elections with reasonable 

_frequency, the Kennedy bill would assure union members the oppor- 
tunity to govern their own unions and to drive from office corrupt or 
incompetent officials. The sections limiting international trusteeships 
would certainly abolish what in the past has been a virulent source of 
both financial and political abuse. 

I do regret myself the omission of any sections giving every em- 
ployee the right to belong to the union which is his bargaining repre- 
sentative. There are three or four sections in the bill which I think 
ought to be redrafted or omitted, and I have covered them in my 
statement. The most important is one which may have the effect of 
ousting State jurisdiction in connection with union elections. How- 
ever, | do think these are small points; they are the differences of 
opinion that must creep into any cooperative effort. The Kennedy 
bill as a whole, I am confident, would solve the big problems of union 
reform, racketeering, and internal democracy, so far as they can be 
solved by legislation. I think we fool ourselves if we suppose that 
the whole job can be done by any piece of legislation. 

Now, Mr. Chairman, I would like to take up each of the specific sub- 
jects that the bill deals with in the same order that it coversthem. On 
some I have not much to say, Mr. Chairman, unless the members of 
the committee have questions; others I want to deal with at a little 
more length. 

The first subject is union finances. We can all start with the 
premise that the money in union treasuries belongs to the members, 
and that it should be managed as if it were trust property for the bene- 
fit of the members, and should not be treated as if it were the private 
ae of any officer, no matter how well intentioned he may be. 

take it that out of the discussion of the past several years nearly 
every one has come to agree that it is essential to require unions to file 
adequate financial reports which will disclose the financial transac- 
tions that the officials have engaged in during the previous year. That 
is the chief purpose of section 101 of the Kennedy bill. It requires re- 
porting in considerable detail, and would, I think, give both the 
members, the public, and the Government such complete information 
as to the way transactions were being carried on that there simply 
would be no opportunity for the kind of corruption and racketeering 
which was brought out in the hearings before the McClellan committee. 

There are two points in connection with this section that I think 
require special mention. One is the matter of the exemption for 
unions which have fewer than 200 members, and’ less than $25,000 of 
gross receipts—— 
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Senator Ranpoteu. Twenty thousand. 

Mr. Cox. Twenty thousand; yes, sir. There are just several com- 
ments, Senator Randolph, that I would like to make on that point, 
Last year—I would be glad to submit a statement of this. I can't 
give you the exact figures now—but last year I took the dues of, say, 
$5 a month that would be paid into a local union having a membershi 
of 200 or less, and if you multiply those out, and you deduct the per 
capita tax—which immediately goes on to the international, the per 
capita tax which goes to the State federation, and various other pay- 
ments which simply go right through the union, which indeed, in some 
cases don’t even go to the local—you will find that there is so littleleft 
that there just isn’t much of any chance for significant malpractice, 

Also, these small locals, remember, are made up of voluntary officers 
who are not men who have had the advantages of education, some not 
even a high school education, and certainly not a college education, 
And to put on them the burden of filing meticulous financial reports 
creates a risk that we would discourage people from taking vuffice in 
little locals. And I think you will agree with me that that would be 
a very unfortunate consequence. 

I would also like to dwell upon the sanctions provided by the 
Kennedy bill. 

In the first place, the Secretary of Labor is given power to investi- 
gate the financial affairs of any local union or international union 
where he has reason to believe that complete and accurate financial 
reports are not being filed, and he has the subpena power to aid him 
in that investigation. - Criminal penalties are provided for willful 
violations against both the union and the guilty officials. Persons 
convicted of filing false reports—or of not filing reports—under this 
statute are barred from union office for at least 5 years. And such 
a man’s holding office is made a crime on both the part of the union 
and the individual himself. 

Finally, the embezzlement of union funds is made a felony subject 
to the appropriate heavier penalties. It seems to me there is cer- 
tainly nothing weak or halfhearted about this kind of measure. 

I would like, with my last point with respect to the reporting section, 
to say just a word with respect to the section’s dealing with embezzle- 
ment. It is section 109(a) on page 19. Section 109(a) makes the 
crime of embezzlement subject to fine and imprisonment. Then 
109(b) gives any individual member of a union the right to make a 
demand on the officers that it bring suit against the individual con- 
victed of the embezzlement to recover the funds. And if the union 
fails to bring such a suit, then the individual is authorized to do it. 
This is based, of course, on the analogy of the minority stockholders 
suit against a corporation. Personally, I think the provision may be 
unnecessary, since suits can be brought in the State courts, and this 
is a duplication; but equally, I certainly have no objection to it as 
such. ‘The point which bothers me is that the bill does not address 
itself to the effect granting this remedy will have upon the right to 
maintain actions in the State courts. 

The suit to recover funds after the defendant has been convicted 
of embezzlement is only one of a large number of situations in which 
suits ought to be brought against union officials who have misappro- 
priated money or have been guilty of making secret profits. (Indeed, 
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I am surprised that the Teamsters’ monitors haven’t brought such 
suits as a result, or insisted that they brought, up, as a result of the 
disclosures before the McClellan committee.) I take it that the drafts- 
men here have no intention of excluding the opportunity to seek these 
other remedies in the State courts, because certainly this would be a 
very poor substitute for the remedies which exist today if there were 
any intention of destroying it. I assume, too, that the Supreme Court 
would ultimately decide that this Federal remedy did not prempt the 
field. But I think there is a risk. I think this is an issue which could 
be raised in litigation. If the intention is not to make this the exclu- 
sive remedy, then I can’t see any conceivable objection to making that 
intention explicit by a sentence stating that State remedies are pre- 
served. If there is some other intention we ought to have it out and 
argue the merits. 

I have suggested the appropriate language in my written statement 

The next major subject dealt with in S. 505 is that the so-called con- 
flict-of-interest problem—a situation in which a union officer has 
private holdings or engaged in private transactions in which his 
personal interest may conflict with his duty of complete loyalty to the 
members of the organization. There were a large number of instances 
of that kind of situation brought out in the McClellan hearings. I 
have documented them in my written statement. It would be a mis- 
take, I think, to take the time to go through them all now. The point 
is simply that union officials, being fiducaries, have an obligation not 
to engage with transactions where their personal advantage may con- 
flict with their duties toward their members. 

Let me mentioned just two examples. Suppose that a union officer 
holds stock or some other interest in the company with which his own 
union bargains. Unless it is a very large company with publicly held 
shares, in which case I think it makes no difference, he is sitting on 
both sides of the bargaining table, and the risk of unfairness under 
those situations is too serious to permit. 

Another illustration is the situation which has been uncovered, as 
I read the newspaper reports in recent weeks, where a union official 
may also hold a substantial interest in an insurance company with 
which the union or welfare fund deals. There again he is on two 
sides of the transaction, and he is making profits which would be 
plainly illicit in the case of any other fiduciary, the trustee, adminis- 
trator, receiver, agent or any other fiduciary that I can think of. 

The aim of section 102 is to make it plain that union officials have 
a duty of absolute loyalty to their members. The bill seeks to give 
that principle meaning, not by criminal penalties, because this is a 
new and difficult field, but simply by requiring public reports of all 
the situations in which such a conflict of interest may exist. 

The members can then know the truth of the matter, and take what- 
ever action seems to them to be appropriate. 

This brings me to the third principal division of the bill, the provi- 
tions affecting management. The dishonest financial practices which 
have been uncovered by the investigations of various congressional 
committees, bribery, corruption, shady dealings, and the like, have not 
been confined to labor unions alone. There are a good many instances 
in which the dishonesty or other shady dealings have involved man- 
agement; indeed, could not have taken place without the participation 
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and sometimes the initiation of management. And this is especially 
true when one comes to the activities of some, but by no means all, of 
the so-called labor relations consultants, or middlemen, about which 
there was a good deal of testimony before the McClellan committee 
last year, notably the case of Nathan Shefferman. 

Section 302 of the present Labor Management Relations Act reaches 
part of this problem by making it a crime for an employer to give 
money to a representative of his employees, subject to exceptions for 
checked-off dues, wages, money paid under a health and welfare fund, 
and possibly a few other items that I have forgotten. But gaps, or at 
least apparent gaps, have been discovered in section 302. In the 
first place, the prosecuting officials apparently believe that it does not 
cover payments made by a so-called labor relations consultant. for the 
benefit of the company which retains him. 

Second, as the result of court decisions, we know that section 302 
does not reach unions or officials who are not acting as the bargaining 
representative of any of the employees. For example, if a union offi- 
cial takes a bribe not to organize employees, there is no way of prose- 
cuting that under section 302. 

Finally, payments to employees or groups of employees to bribe 
them to influence other employees not to join a union or to join a 
particular union are not covered by section 302. 

The Kennedy bill, first of all, plugs those three gaps—that is one of 
the principal purposes of the measures affecting management—by 
amending section 302 to make these three classes of payments criminal 
offenses. 

Now there remains a wide variety of expenditures which may be 
made by management in a very shady area, some of which I think we 
would all agree are very improper, others of which may be doubt- 
ful, and some of which perhaps may be proper but still there is the 
public interest in knowing their size and where they are going. Any 
payments made by a company to a labor union, or a union official, is 
certainly suspect unless the wages or other employee benefits are paid 
to him as such, or unless it is checked off to health and welfare pay- 
ments and the like. 

Second, any payment made by an employer to an independent firm 
to have it influence or affect employees in the exercise of rights guar- 
anteed by the. National Laber Relations Act, or to have it obtain 
information about how the employees are exercising those rights, 
seems to me to be exceedingly questionable. I am not now tal ing 
about payments for advice, following which the employer himsel 
takes some action which may influence employees, but if he goes to an 
outside consultant, an independent person not connected with him, 
and then pays that person to influence employees in the exercise of 
rights guaranteed by the National Labor Relations Act, there is cer- 
tainly very great reason to ask questions about why he resorted to this 
form of transaction. And the McClellan committee hearings show 
ont such transactions, at least in a proportion of the cases, may be 
unfair. 

Finally, I think that any expenditures made by any company to in- 
fluence employees in the exercise of their rights under section 7 are 
something that ought tobe disclosed, except in the case of payments 
that we would all regard as routine, and which may exert some in- 
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fluence, such as the publication of a house organ, or newsletter to 
employees, or the payment of an increase in wages, or the increase of 
employee benefits, recreational activities, and other things of that 
kind. 

S. 505 attacks this problem simply by requiring the employer to 
file reports. This category of payments is not forbidden. The bill 
simply says that these payments are in a shady area, for some of them 
are highly suspect even though others may be entirely appropriate. 
Just as we require union officials to report conflict-of-interest situa- 
tions, so we would require employers to disclose their expenditures of 
this character. And certainly the burden is no greater—and the re- 
quired reports are no more complete—than the financial reports and 


_ the burdens put on labor unions by section 101. 


Nevertheless—and I do want to emphasize this—there is a cate- 
gory of payments which may influence employees in the exercise of 
rights guaranteed by section 7, which are routine—wages and the 
like—and the reporting of which would pile up a mountain of data 
without serving any useful purpose. The real problem in this area, 
I think, is to find a way of requiring reports about truly shady pay- 
ments without requiring reports about a lot of unnecessary routine 
information. 

The approach of S. 505 as it stands now appears to be one of writ- 
ing the provisions ne the report very broadly, and then at- 
tempting to draw up a list of the kinds of payments—wages, expend- 
itures for house organs and newsletters, and the like—which are 
regarded as legitimate. 

hat approach does have the weakness that in the very breadth of 
the requirement you may sweep up a lot of things which are in no 
sense questionable. For example, as I read the section, it seems to me 
that there were several kinds of payments which it swept in which 
quite plainly, I think, the draftsmen did not intend to include. The 
one that comes to my mind—there are two or three others mentioned 
in 7 written statement—is an advertisement published during collec- 
tive bargaining or during a strike to acquaint the employees and the 
public with the company’s side of the dispute. If that company did 
not regularly publish a house organ or newsletter, the purpose of such 
an advertisement would have to be reported under this section. I sup- 
pose that any ads put into a paper to secure replacements during a 
strike would also have to be reported. I think money spent for advice 
from a labor relations consultant as.to how to induce employees not to 
organize, without commiting an unfair labor practice, would have to 
be reported. And I am frankly very sceptical of as broad a provision 
as this. I think in the hearings, Mr. Chairman, that it would help 
enormously if both any witnesses representing labor unions and any 
witnesses representing management were asked to list. on the manage- 
ment side specifically the kind of payments they think of as routine, 
and on the labor side the kinds of poy nents they regard as in the 
shadowy area—not in general terms, but in concrete terms. 

Now, an alternative approach, which personally I would favor, as 
presently advised, wold, be simply to try to list more specifically the 
payments that do come in the shadowy area. There are only three 
that I have been able to think of—I don’t say that there aren’t any 
more—but my experience simply brings three to my mention. First, 
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any payments to a union or its officials; second, any payments to a 
consultant, not for advice, but to have the consultant influence em- 
ployees in the exercise of rights guaranteed by section 7; and third, I 
think that employers should be required to report any expenditures 
for publicity; propaganda, or eall it what you will, in connection with 
organizing campaigns. This committee has had lots of evidence in 
the past of extremely bitter emotional hate sheets put out in various 
parts of the country by front organizations in connection with organ- 
izational campaigns. When the employer puts his own name on it, 
everyone knows he is spending the money, and everyone knows where 
it is coming from, and I see no particular reason to require it to be 
reported, although I confess that it might be of interest to the public 
to have information upon the cost. But the employer is operating 
through a front for this kind of publicity in connection with an organ- 
izing campaign, then it is an expenditure of such a questionable char- 
acter that, employees, the Government, and the public are entitled to 
know just how much money is being put into it, and by whom. And 
when people object, it makes me think that they must have something 
to hide, because I repeat that it is only a disclosure provision. 

I turn now to the matter of trusteeships, or receiverships. Every 
student of labor history knows that in the past, and in the case of 
a few unions in the recent past, trusteeships have been a notorious 
source of political and financial abuse. It is also all too easy a 
way of disenfranchising the members of a local union, thereby pre- 
venting them from running their own affairs, or influencing the 
problem, influencing the policy of an international union. 

In my judgment, the present law, which is simply the law devel- 
oped by the courts, is inadequate. It permits an attack on receiver- 
ships, so far as I can see, only upon procedural grounds, where they 
are substantively wrong, or where they have been continued too long, 
and so far as the present court decisions go, there is nothing a mem- 
ber can do about it. 

Second, I think the present law is inadequate, because of the re- 
luctance of individuals to sue. The Kennedy bill would cure these 
inadequacies, and would, I think, provide a corrective which would 
permit the use of receiverships or trusteeships for normal, proper 
purposes, but forbid their use as instruments either of political op- 
pression or financial corruption. 

Essentially the bill does three things. It limits the purposes for 
which a receivership may be proposed, it provides a flexible time 
limit—18 months is the rule of thumb, but on special proof it may 
vary up or down; and third, it provides an effective remedy by au- 
thorizing and directing the Secretary of Labor to bring an action 
to challenge such a receivership upon the showing by an individual 
member that there are reasonable grounds to believe that it actually 
has been violated. 

The bill also deals with the subject of elections. I stated earlier 
the need for’a free and fair electoral process in labor unions. Es- 
sentially it is that the union member who as a worker is cut off from 
bargaining directly with his employer has an opportunity to influence 
his terms and conditions of employment only by influencing union 
policy. And the only effective way he can do that, because you can’t 
take a referendum on every question of union policy, is through 
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elections held with reasonable frequency in which everyone is guar- 
anteed a fair opportunity to vote. 

At the present time, the State laws again seem to me to be wholly 
inadequate. 

The Kennedy bill does provide all the essential guarantees of fair 
and democratic union elections. It requires an election in the case 
of an international union every 4 years, and in the case of a local 
election, every 3. In the locals the election would be by secret bal- 
lot; in the internationals it would be either by secret bailot or by 
a convention of delegates who themselves have been chosen by secret 
ballot. It guarantees every member notice of the election. It guar- 
antees every member an opportunity to vote without coercion or re- 
straint. It assures the chance to nominate candidates, and it pre- 


‘yents the expenditure of union funds in support of a particular 


candidate. 

Senator Kennepy. Professor, it is now 10 minutes of 12, and I 
would like to have a chance to ask you a few questions. The points 
you are going to make, are they covered in your statement ? 

Mr. Cox. They will be; yes. 

Senator Kennepy. Would you have any objection to having the 
statement put into the record and then perhaps it would be possible 
in the remaining 10 minutes to have a chance to ask you several 
questions. 

Mr. Cox. Surely. 

(The statement referred to follows :) 


STATEMENT OF ARCHIBALD Cox, PROFESSOR, HARVARD LAW ScHOOL 


My name is Archibald Cox. I am a professor of law at the Harvard Law 
School where my work is chiefly in the field of labor law. I have also served 
in a number of Government positions in the general area of labor relations. I 
am testifying as an individual at the request of the chairman. 

In my opinion there is need for new labor legislation in two area: (1) Internal 
union reforms, and (2) labor-management relations. The two subjects should 
be handled separately for several reasons. 

First, the subject matter is distinct. Union reform legislation should be con- 
cerned with the relationship between union officials and the members—with finan- 
cial praetiees, elections, membership, trusteeship, and racketeering. Secondary 
boyeotts, organizational -pickéting, and the definition of supervisors under the 
Taft-Hartley Act relate principally to the field of union organization, collec- 
tive bargaining, and labor disputes—to the way collective bargaining works— 
to the balance of power between management and labor. 

Second, the need for internal reform must not become the oceasion for repres- 
sive measures. We cannot protect union members against financial dishonesty 
or guarantee workers free and fair elections by weakening the bargaining power 
of their unions. Union members can hardly be expected to rid themselves of 
corrupt officials hungry for power if the cause of reform becomes confused with 
labor disputes or wages and conditions of employment. 

Third, the time is ripe for the enactment of a union reform bill. The founda- 
tion by the work of this committee last year and sentiment was crystallized by 
the ensuing debate both in Congress and in the country. A large amount of 
preliminary work still needs to be done upon Tarft-Hartley amendments. 

There are six principles which should guide the Congress in dealing with pro- 
posals for internal union reform: 

First, a strong independent labor movement is a vital part of American insti- 
tutions. The shocking abuses revealed by investigations appear to be confined 
toa few unions. The overwhelming majority are honest and democratic. In 
providing remedies for the evils you should be careful neither to undermine self- 
government within the labor movement nor to weaken labor unions in their role 
as the bargaining representatives of employees. 
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Second, union officials are fiduciaries for union members. In collective bar. 
gaining and in conducting other union business they must put their fiduciary 
obligations ahead of personal interest. This is a duty of all trustees. 

Third, under collective bargaining every individual employed in the bargaining 
unit has a vital interest in the policies and conduct of the union which represents 
him. He may not lawfully negotiate with his employer. He is bound by the 
terms and conditions of employment which the union negotiates. The individua} 
workers can influence union policies and thus share in determining his terms and 
conditions of employment only if internal union democracy is assured. 

Fourth, the Federal Government has the responsibility of taking reasonable 
measures to enforce the fiduciary duties of union officials and to assure interna) 
union democracy. The Government has this duty because labor unions enjoy 
their present power by virtue of Federal statutes, chiefly the National Labor 
Relations Act. Other voluntary associations are different in two respects: (1) 
The lack the statutory power of a union designated as bargaining representative; 
(2) no other voluntary association has as much power, over an individual’s live 
lihood and opportunities or over the rules governing his daily life. The union 
bulks much larger in the life of a worker than a corporation in the affairs of a 
stockholder. 

Fifth, self-determination is preferable to Government regulation. This means 
not only that interference with the internal affairs of unions should be held to 
the necessary minimum but also that private self-government should be en- 
couraged in administering the minimum safeguards established by law. 

Sixth, any legislation should provide direct sanctions for violation, either 
criminal prosecutions or administrative orders as may be most appropriate. 
To deny a union access to the National Labor Relations Board because of the 
mistakes or misconduct of its officers is unwise on four counts: (a) It would be 
ineffective in the case of very strong unions not dependent upon NLRB facilities: 
(b) it is unfair to the members who have done no wrong; (c) the rights and 


duties created by the National Labor Relations Act exist for the benefit of the | 


public; such legal obligations should be enforced equally in all cases, not traded 
off against one another as a system of rewards and punishments; (d) denying 
aecess to the NLRB would interject another extraneous issue into election and 
unfair labor practice cases. Frankly, I can see no motive for such a proposal 


except the desire to enable employers to delay or defeat NLRB cases against 


them. 

It would also be unsound and unfair to use the labor unions’ present exemption 
from income tax as a method of coercing obedience to legal duties. In many 
cases the financial penalties would be out of proportion to the offenses. Asa 
result the enforcement agency would be forced to choose between imposing an 
excessive penalty and overlooking the violation. To create such dilemmas makes 
for unsound law enforcement. Again, the purpose of any new legislation will 
be to protect union members. Violations will be essentially a wrong done by the 
officers against the members. To deny the union the usual income tax exemption 
would not injure the officers. It would levy a heavy penalty upon the members 
who are the ultimate owners of the union’s property and who have committed 
no offense. 

For these reasons I urge the committee to reject any effort to renew the 
basic approach followed by the administration bill last year. Labor unions 
are essentially voluntary private associations. Like all other organizations 
they are subject to regulation in the public interest. But their right to function, 
their standing before the law, their existence, ought not to be conditioned o 
licensing or registration, 

Judged by these six standards the Kennedy bill (S. 505) is sound, constructive 
legislation. By requiring union officials to make a regular public accounting 
of their handling of union finances, it would prevent embezzlement and mis 
management of union funds. The guilty would be subject to criminal prose 
cution. The provisions ealling for disclosure of conflicts of interest between 
a union official’s personal investments and his duties to the members would 
discourage doubledealing and raise the standard of performance of fidyciary 
obligations. By guaranteeing honest elections with reasonable frequency the 
Kennedy bill assures union members the opportunity to govern their own unions 
and to drive from office corrupt or incompetent officials. The sections limiting 
international trusteeships would eliminate a virulent source of financial cor 
ruption and political reprisal. I regret the omission of sections giving every 
employee the right to belong to the union which acts as his bargaining repre 
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sentative: There are three or four sections in the bill which I believe should be 
redrafted or omitted. One of them, which may have the effect of ousting State 
jurisdiction in connection with union elections is seriously defective. But these 
are comparatively small points. The Kennedy bill would solve the big problems 
of financial reform, racketeering, and internal democracy insofar as they can be 
solved by legislation. 

A. UNION FINANCES 


The money in union treasuries belongs to the members. It should not be 

managed as the private property of union officers however well-intentioned 
but as a trust fund governed by fiduciary obligations. The employees who are 
the real owners of the money are entitled to a full annual accounting of financial 
transactions. They are also entitled to complete information about the constitu- 
tion, bylaws, and practices which govern the conduct of union affairs. Public 
disclosure of both types of information makes it available to the members and 
isa safeguard against abuse. 
’ The financial conduct of labor unions and their officers is a proper concern 
of the Federal Government. The national labor policy seeks to promote the 
free flow of interstate commerce by encouraging collective bargaining. Labor 
unions exercise great power as bargaining representatives. For this reason 
many employees become members and pay dues. The Federal Government, which 
gives unions this power and protects and encourages this membership, should 
also prevent its abuse. Furthermore, most union receipts are exempt from taxa- 
tion because of the beneficent functions of unions. The Federal Government 
is therefore concerned that the funds are not diverted to improper uses. 

The Kennedy bill requires labor unions to file financial reports disclosing 
their assets and liabilities at the beginning of the fiscal year and their major 
receipts and disbursements during the year. The reports would be available 


| to the union members and the general public. The light of publicity is an 


effective remedy for financial malpractices. Legislation requiring reports and 
disclosure should be enacted at this session of Congress. 

Small local unions should ordinarily be exempt from the reporting require- 
ments. There is small chance of serious financial abuses. Their officers lack 
the training necessary to fill out elaborate financial reports. They can hardly 
afford the cost of a professional auditor or certified public accountant. Section 
101(d) of Senator Kennedy’s bill covers the situation by authorizing the Secretary 
of Labor to exempt unions with fewer than 200 members and gross annual re- 
ceipts of less than $25,000. Note that both requirements must be met to qualify 
for the exemption. 

I would like to add a word of caution against excessively elaborate reports 
which place an undue burden upon the ordinary men and women who serve 
as officers of local unions. There is a further objection. One aim of this legis- 
lation is to give publicity to financial malpractice. There could be no better 
place to hide than under a mountain made up of thousands of lengthy reports 
filed in the cellars of the Department of Labor. Obviously this is a matter 
which must be left to administrative discretion, but I would suggest that the 
Secretary consider using one form for international unions and conferences 
and another short form for local union unless their membership is large or 
their gross receipts exceed a stated figure. 

I have already stated the reasons for my belief that the methods of enforcement 
provided in the Kennedy bill are much to be preferred over those currently con- 
tained in sections $(f) and (g) of the National Labor Relations Act and recom- 
mended by the Department of Labor last year. The Kennedy bill lays upon unions 
and their officers a direct duty to file reports and impose criminal penalties for 
Violations upon the union itself and also upon the responsible individuals. Sec- 
tion 101(a) requires exactly the information specified in National Labor Relations 
Act, section 9(f). Section 101(b) covers the subject matter of National Labor 
Relations Act, section 9(g). Section 106(c) gives the Secretary of Labor power 
to investigate possible violations. Section 503 gives him power to issue subpenas 
in aid of the investigation. Willful and knowing violation of section 101 by 
either the union or its officers is subject to criminal prosecution under section 1S. 
If an officer is convicted, section 305(b) would bar him from holding any signifi- 
cant position in a union for 5 years. If embezzlement is brought to light, the 
guilty person would be subject to prosecution and imprisonment for a felony 
under section 109. These provisions would halt the looting of union treasuries 
by faithless officials. Since National Labor Relations Act, section 9(f) and (g), 
would become superfluous, section 101(e) provides for repeal. 
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One of the errors in draftsmanship is in section 109, the provision dealing 
with embezzlement. Section 109(b) authorizes an individual member to bring 
an action in the Federal courts against any person convicted of embezzling union 
funds if the union officials refuse to bring suit. Personally I see no need for 
the section because such actions can be brought in the State courts today, but 
the section was put into the Kennedy-Ives bill by the Senate last June, and 
there can be no objection to it. What concerns me is that section 109(b) does 
nothing to preserve the jurisdiction of the State courts. Suits against officers 
convicted of embezzlement are only one of the many kinds of actions that might 
be brought against a union official by union members to recover assets belonging 
to the union or damages for misconduct. I assume that this section is not 
intended to destroy the right of individual members to bring such actions in the 
State courts. Probably the Supreme Court would adopt this construction but if 
this is the interest, why should the bill not state it expressly. At best the am- 
biguity invites litigation, which is always to the advantage of the defendant. I 
submit that the committee should not run the risk that in giving a Federal remedy 
against union officials convicted of embezzlement, it will destroy the member's 
existing right to sue for other breaches of fiduciary duty. Accordingly I recom- 
mend that the following sentence be added to section 109(b) : 

Nothing in this subsection shall be construed to impair any remedy, either legal 
or equit:ble, available to a member of a labor organization under any other law 
of the United States or of any State. 


B. CONFLICTS OF INTEREST 


The Ethical Practices Code IV of the American Federation of Labor and 
Congress of Industrial Organizations states: 

“It is too plain for extended discussion that a basic ethical principle in the 
conduct of union affairs is that no responsible trade-union official should have a 
personal financial interest which conflicts with the full performance of his fidu- 
ciary duties as a workers’ representative.” 

This principle is wholly sound. Union officials occupy positions of trust, and 
for centuries no fiduciary has been permitted by law to hold interests or enter 
into transactions which may conflict wtih his duty of loyalty to those whom he 
serves. He may not deal with himself, or acquire adverse interests, or make 
any personal profit from the trust. The same principle has long been applied to 
trustees, to agents and to corporate directors. 

The AFL-CIO should be commended both for its forthright declaration that 
the principle must also govern union officials and for its clear-cut definition of 
transactions which the principle condemns. 

Unfortunately there have been a number of union officials who ignored this 
basic standard of conduct. After the McClellan committee hearings no one can 
dispute this simple fact. No one would deny that the conduct was wrong. The 
only issue is whether the Federal Government should ignore the wrong or take 
steps to prevent its recurrence. 

I submit that the Government should take steps to prevent the recurrence of 
the wrong. There are four reasons: 

(1) Our national labor policy is founded upon collective bargaining through 
strong and vigorous unions. Playing both sides of the street, using union office 
for personal financial advantage, undercover deals and other conflicts of inter- 
est corrupt, and thereby undermine and weaken, the labor movement. The 
Congress should check the disease in order to foster the national labor policy. 

(2) The National Labor Relations Act gives the officers and employees of 
labor organizations vast power over the welfare of individual workers through 
the negotiation of collective bargaining agreements and the handling of griev- 
ances. The Government which vests in labor unions this power to act as 
exclusive bargaining representative has an obligation to make sure that the 
leaders use their power for the benefit of the workers and not for personal 
profit. 

(3) The members of unions are scattered. The interest of any single indi- 
vidual in the conduct of union officers is comparatively small. Individuals lack 
the facilities for self-protection. This is therefore a typical problem for public 
intervention. 

(4) There is insufficient assurance that the labor movement can solve the 
problems unaided. “Ethical Practices Code IV” was a major contribution but 
there is no evidence that the AFL-CIO, which lacks the coercive power of gov- 
ernment, can implement it effectively. The ethical practices committee appears 
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to have acted only on cases brought to light by the McClellan committee. it 
took courageous action in those instances but, again, there is no evidence that its 
measures have eliminated the conflicts of interest which constitute the wrong. 

Senator Kennedy's bill (S. 505) attacks the problem by requiring union oificers 
and employees to disclose to the union members and the general public any 
investments or transactions in which their personal financial interests may con- 
flict with their duties to the members. The bill does not require any general 
financial reports by union officials. It does not require them to report their 
income or investments. The bill is narrowly drawn to meet a specific evil. It 
requires only the disclosure of conflicts of interest. The other investments of 
union officials and their other sources of income are left private because they 
are not matters of public concern. 

As a matter of fact these sections of the Kennedy bill are based upon the 
codes of ethical practices promulgated by the AFL-CIO. The primary aim is to 
bring the power of Government to the support of the codes by compelling the 
disclosure of violations and thereby focusing the power of public opinion upon 
‘them. The conflicts of interest which the bill requires a union official to dis- 
close are, with minor exceptions, the very same conflicts of interest which the 
codes of ethical practice declare incompatible with the essential ethical prac 
tices of the trade union movement. A union official who lived up to the code 
would have virtually nothing to disclose in his report to the public. 

The truth of these statements can be demonstrated by a parayraph-by-para- 
graph analysis. Section 101(b) (4) requires a report of all loans in excess of 
$509 from a union to an officer or employee. Section 107(a) forbids such loans 
in excess of $1,500. When a prominent union official borrows money from the 
union he sits on both sides of the bargain. The opportunities for abuse are 
demonstrated by the testimony before the McClellan committee.* The hearings 
brought to light instances in which thousands of dollars were taken from 
union treasuries in the form of loans in order to finance the officials’ personal 
investments. 

Paragraph 7 of the “Ethical Practices Code V” 
broader language than the Kennedy bill. 

“Neither the AFL-CIO nor any national or international union affiliated with 
the AFL-CIO should make personal loans to its officers, representatives, em- 
ployees, or members, or members of their families, for the purpose of financing 
the private business or investment of such persons.” 

Paragraph 8 calls upon the national and international unions to extend this 
rule to their locals and other affiliated bodies. 

Section 102(a) (1) requires a union officer or employee to disclose any secu- 
rities or other interests which he or his wife has in a business whose employees 
his labor union represents or seeks to represent in collective bargaining. Under 
section 102(b) securities listed on a registered stock exchange are exempted. 
Here again the need for remedial action is fully documented in the hearings of 
the McClellan committee.” Here again the Kennedy bill adopts the standard 


of conduct laid down in the “AFL-CIO Code of Ethical Practices.” “Ethical 
Practices Code IV,” paragraph 2, states: 
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Frank Brewster, a vice president of the International Brotherhood of Teamsters, testi- 
fied that he had borrowed $77,660 from the Western Conference of Teamsters, $10,000 from 
retirement trust fund No. 1 and $1,100 from Joint Council 28 (hearings before the Select 
Committee on Improper Activities in the Labor or Management Field, 85th Cong., 1st sess., 
pursuant to 8S. Res. 74, pt. 4, 1357). 

Fred Verschuen, Jr., an auditor for a joint council of teamsters, owed $13,340 to the 
Western Conference of Teamsters (hearings, pt. 4, 1358). 

Dave Beck claimed to have borrowed $270,110.16 from the Joint Council Building 
Association No. 28 (hearings, pt. 4, 1370) 

Lloyd Klenert, secretary-treasurer, secured 9 $1,000 interest-free 
Textile Workers of America (hearings, pt. 9, 83272-3278). 

James Hoffa secured several loans from union sources (hearings, pt. 13, 4986—4989, 
4995-5004. nt. 14, 5690-5697). 

“About 1950 Peter W. Weber, business manager of local 825 of the International Union 
of Operating Engineers, secured a one-eighth interest in Public Constructors, Inec., in ex- 
change for a loan of $2,500. Public Constructors, Ine., did business in the territorial 
jurisdiction of local 825 and had collective bargaining agreements with that union. On 
har ed 30, 1957, the book value of these shares was $108,677 (hearings, pt. 20, 

34-40). 

James Hoffa owned 600 shares in F. C. Rigley Co. which was under contract with the 
International Brotherhood of Teamsters (hearings; pt. 13, 5038). 

Joseph Fay, vice president of the International Union of Operating Engineers, local 825, 


had business dealings with International Excavating Co., which was under contraet to 
his union (hearings, pt. 20, 8107). 
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“No responsible trade union official should own or have any substantial busi- 
ness interest in any business enterprise with which his union bargains collee. 
tively, or in any business enterprise which is in competition with any other 
business enterprise with which his union bargains collectively.” 

Section 102(a)(1) may be slightly broader than the code because it applies 
to interests in a business firm whose employees the union is actively seeking to 
represent. “Actively seeking to represent” means more than that the union hopes 
some day to become the bargaining representative of a group of employees or 
claims jurisdiction to organize them. The term requires active organizational 
activities such as sending organizers into a community, handing out leaflets, 
picketing, demanding recognition, ete. There is even greater temptation to 
put one’s personal financial interests ahead of the welfare of union members 
in this situation than after bargaining has begun. 

Section 102(a) (2) is ancillary to the preceding subsection. It requires union 
officers or employees to disclose transactions involving securities or other in- 
terests in a business whose employees his organization represents or seeks to 
represent for the purpose of collective bargaining. The justification is the 
Same as in the case of section 102(a)(1). The purpose is to prevent dishonest 
persons from circumventing section 102(b) by transferring securities out of their 
names on the date of their report. Since no union official who complied with 
the Code of Ethical Practices would own such an interest, none would have any 
Such transaction to report and none could be injured by section 102(a) (2) of 
the Kennedy bill. 

Section 102(a) (3) requires union officials and employees to report any interest 
in, or income from, a business a snbstantial part of which consists of buying 
from, selling or leasing to, or otherwise dealing with an employer whose em- 
ployees his organization represents or seeks to represent for the purposes of 
collective bargaining. The hearings before the McClellan committee brought to 
light a number of instances in which union officials gained personal profit from 
a business which dealt with the very same employers with whom they engaged 
in collective bargaining on behalf of the union.* The ethical practices committee 
has clearly stated the basic objection to this situation. It is “the possibility 
that the trade union official may be given special favors or contracts by the 
eimployer in return for less than a discharge of his obligations as a trade 
union leader.” Accordingly paragraph 3 of the “Ethical Practices Code IY” 
provides: 

“No responsible trade union official should own or have a substantial business 
interest in a business enterprise a substantial part of which consists of buying 
from, selling to, or otherwise dealing with the business enterprise with which 
his union bargains collectively.” 

The bill excludes securities of a corporation which are listed on 2 registered 
stock exchange. Section 102(a)(3) is broader than the code only because it 
applies to business whose employees the union is seeking to crganize. Except 
in this narrow instance, which seems fully justified, no one who complied with 
the “Code of Ethical Practices” would have anything to report under section 
102(d) of the Kennedy bill. 

Section 102(a) (4) requires a union officer or employee to report any interest 
which he has in, or income which he derives from, a business which buys from, 
sells or leases to, a labor organization. There are no express provisions 
in the “Codes of Ethical Practices” which forbid this kind of investment but 
it does violate what the ethical practices committee calls the “basic ethical 
principle * * * that no responsible trade union official should have a_ personal 
financial interest which conflicts with the full performance of his fiduciary duties 
as a worker’s representative.” Perhaps a fair test is to ask whether the busi- 


* Mrs. Dave Beck purchased 40 percent of the stock of K & L Distributing Co., whic 
distributed beer for Anheuser-Busch, Inc., a majority of whose employees are members 
of the International Brotherhood of Teamsters. The territory of K & L was enlarged and 
it received preferential shipments of beer as a result of Dave Beck’s influence. Later the 
investment was sold at a 60-percent profit (hearings, pt. 7, pp. 2058-2068, 2099-2102). 

Peter W. Weber, business manager of local 825 of the International Union of Operating 
Engineers, owned stock in United Engine Service Co., a company which did work for con- 
tractors whose employees were represented by the union. Weber also had a 25-percent 
interest in New Jersey Equipment Co. which rents cranes to excavating contractors whose 
employees are represented by the union (hearings, pt. 20, pp. 81438, 8148). 

ames Hoffa or his wife held substantial interest in companies which rented equipment 
to carriers whose employees were covered by collective bargaining agreements with the 


International Brotherhood of Teamsters (hearings, pt. 13, pp. 4933-4938, 4938-4950, 
4966-4971, pt. 14, pp. 5543-5557). 
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ness agent of a local union charged with purchasing supplies or services might 
be tempted to favor a firm in which he owned a dominant interest. If he was 
charged with placing the union’s insurance would there be any temptation 
to place it through a firm of insurance brokers in which he owned an interest? 

To ask these questions does not imply that officials who have been in this 
position have been making illicit profits. Some men would lean over backward 
to favor the union if they were to find themselves in this position. For cen- 
turies the law of trusts has nevertheless held that fiduciaries should not be 
permitted to create even the temptation for wrongdoing.‘ The theory, as stated 
in the ‘Code of Ethical Practices,” is that even though, in a particular instance, 
there may be no actual malfeasance in these situations, “the opportunity for 
personal gain at the expense of the employees whom the union official represents 
obviously exists.”” At the very least there should be full disclosure of th> exist- 
ence of the opportunity. This is the theory of section 102(a) (4). 

In one respect section 102(a)(4) has been changed from-the bill passed by 
the Senate last June. Section 102(a) (4) of that bill required a union officer to 


‘report his holdings in any business which buys from, or sells or leases to, of 


otherwise deals with his labor union. §. 505 omits the words ‘or otherwise 
deals with.” I cannot think of a rational explanation for the omission. If the 
principle that a union officer should report any situation in which he stands to 
make a personal profit from a transaction with a union is sound as applied to 
a sale or a lease it is just as sound as applied to other business dealings. I urge 
that the committee restore the words omitted. 

Section 102(a) (5) requires a union official to disclose any business transaction 
with an employer whose employees his organization represents or seeks to repre- 
sent for the purposes of collective bargaining, except “work performed and pay- 
ments and benefits received as a bona fide employee of such employer” and except 
“purchases and sales of goods or services in the regular course of business.” The 
aim of this subsection is to prevent loans, under-the-table payments, special dis- 
counts, and other personal allowances which might influence a union official in 
the conduct of an organizational campaign or in collective bargaining with the 
employer. Here again the testimony before the McClellan committee demon- 
strates the need to compel disclosure.“ The information required covers only 
transactions forbidden by the AFL-CIO “Code of Ethical Practices.” “Ethical 
Practices Code IV,” paragraph 5 declares: 

“No responsible trade union official should accept ‘kickbacks,’ under-the-table 
payments, gifts of other than nominal value, or any personal payment of any kind 
other than regular pay and benefits for work performed as an employee from an 
employer or business enterprise with which his union bargains collectively.” 

A union official who complied with this declaration would have nothing to 
report under section 102(a) (5) of the Kennedy bill with the suggested amend- 
ment. 

In summary, every investment or business transaction required to be disclosed 
under the Kennedy bill would violate the letter or spirit of the AFL-CIO “Codes 
of Ethical Practices.” 


*The McClellan committee hearings produced evidence that not all union leaders were 
able to resist the temptation to make a private profit. Joseph Jacobs, southern regional 
director and attorney for United Textile Workers, leased cars to the union at excessive 
cost through acompany owned by him (hearings, pt. 9, pp. 3369-3377). 

Dave Beck purchased two lots which adjoined the Seattle Joint Council Building Asso- 
= for $39,000 and then sold them to the association for $139,000 (hearings, pt. 5, 
p. 1671). 

_Since Joseph McEvoy was apparently a “straw” for Dave Beck, his share in the 
National Mortgage Co., which handled $9 million of Teamsters funds, would be covered by 
see. 102(c) (hearings, pt. 7, pp. 2106, 2112). 

“James Hoffa apparently received a series of loans from employers who bargained with 
the International Brotherhood of Teamsters. Hearings, pt. 13, pp. 4976-4978, 4985-4986. 

Walter Schuler, business agent for loca] 337 of the International Brotherhood of Team- 
sters, sold a vending machine business to Jack Bushkin, who represented various groceries 
and drugstores in negotiating contracts with local 337. sppasetiy Bushkin’s clients were 
allowed to employ nonunion men. Hearings, pt. 14, p. 5705. 

ae | of the transactions between Dave Beck and Nathan Shefferman would seem to be 
ee ee 102(f), since Mr. Shefferman was an agent of employers. See hearings, 
pt. 5, p. 1 et seq. 

Sec. 102(f) would also cover the $200,000 loan which Dave Beck received from the 
Fruehauf Trailer Co. (hearings, pt. 5, pp. 1676-1677, pt. 7, pp. 2197-2220) and probably 
the transactions between President James G. Cross of the Bakery and Confectiona 
matte — Union with Martin Philipsborn of Zion Industries (hearings, pt. 8, 
p. — » 
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One might ask why the Congress should not go further and forbid union officials 
to enter into transactions in which there is a conflict of interest, under threat of 
criminal prosecution. In our opinion there were several reasons : 

(1) The searchlight of publicity is a strong deterrent. We are entering a 
new and treacherous field. I know of no previous legislation imposing criminal] 
penalities upon those who enter into conflicts of interest. Before taking extreme 
steps it is wise to see whether milder sanctions are sufficient. 

(2) The requirements of reporting and publication will help the labor unions 
to cleanse themselves. The members may, and I hope will, vote out of office 
any individual whose personal financial interests conflict with his duties to the 
members. Under existing law the officers who violate their duty of loyalty to 
the members are liable in damages and can be compelled to account to the union 
for all their profits; reporting and publicity would facilitate legal action. The 
Ethical Practices Committee could take steps to enforce the codes on the basis 
of information brought to light by the Government just as it has done with infor- 
mation brought out by the McClellan committee. Thus, it is anite possible that 
the labor movement, armed with information which can be secured only through 
the coercive powers of Government, may readily eliminate all conflicts of interest 
without the need of further Government intervention. 

(3) The reports would furnish a sound factual basis for additional legisla- 
tion in the unhappy event thai more legislation is needed. 

I turn now to certain criticisms which have been directed at section 102: 

(1) It was said that reports of conflicts of interest should not be required 
because the real crooks would find ways of circumventing the statute. Un- 
fortunately crooks do devise methods of concealment and evasion, but I had 
never supposed that this was a reason for not catching those you can. Section 
102 does not cover every situation in which a union official could use his posi- 
tion to make an illicit profit. The only foolproof statute would he one re- 
quiring submission to an annual audit of all a man’s assets, receipts, and ex- 
penditures. No one wants to introduce so despotic an inquisition. S. 505 is 
confined to specific situations. The bill reaches not only instances of nominal 
ownership but also beneficial ownership held through “covers,” “straws,” or 
“blinds.” If these situations are cured, much progress will have been made. 
Furthermore, unequivocal congressional action showing that the American peo- 
ple distrust and condemn these conflicts of interest would, in and of itself, go 
far to build up higher ethical standards of conduct. 

(2) Another objection was that union officials should not be compelled to dis- 
close situations in which their personal financial interests may conflict with their 
duties toward members because businessmen and public officials are not all com- 
pelled to make similar disclosures. The argument advises the subcommittee not 
to deal with any evils until it can establish utopia. If the advice were heeded, 
the subcommittee could take no action. If Congress had refrained from dealing 
with fraud and deception in the issuance of securities until it had surveyed all 
fraud and deception, we would have no Securities Act. If Congress had not 
dealt with the union-busting practices of many employers until it surveyed all 
wrongdoing by labor unions, we would have had no Wagner Act. Congress must 
deal with the problems which press for attention. A problem which presses now 
is conflicts of interest in collective bargaining. Legislation specially tailored to 
deal with this problem is needed today just as the Securities Act, the Public 
Utilities Holding Company Act, and the Federal Power Commission Act were 
directed to particular abuses. 

I submit that it is a shortsighted mistake to argue that every law must apply 
in the same fashion to both employers and labor unions. Business firms and 
trade unions have different characteristics; they serve different functions in 
society: and they face different problems. Labor unions pay no tax upon most 
of their income. This is sound legislative policy, but if the false notion of 
exactly parallel treatment were followed they would be subject to tax. Labor 
unions are not subject to the antitrust laws in the same manner as business 
firms. Again the diverse treatment is based upon sound policy although par- 
allelism would require us to abolish the exemption. 

Similarly, there are reasons for dealing in a specialized manner with con- 
flict-of-interest situations in collective bargaining. Trade unions have a special 
status under the National Labor Relations Act. Asa result their officials have 
great power over the lives and welfare not only of their members but of all 
employees for whom they act as bargaining representatives—much more power 
than corporations hold over their stockholders. Evidently the members are not 
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in 2 position to check upon the conduct of dishonest or self-seeking officials in 
order to protect themselves. Disclosure is required in order to furnish the 
protection. 


MANAGEMENT REPORTS—DISHONEST MIDDLEMEN, BRIBERY, AND RELATED PRACTICES 


The investigations of the McClellan committee revealed that some of the crime 
and corruption in labor relations results from the activities of management 
seeking to prevent or otherwise influence employee self-organization or to receive 
special favors in collective bargaining. The most unsavory practices have been 
associated with middlemen such as Nathan Shefferman, who call themselves 
labor relations consultants. 

The Kennedy bill attacks this problem along two lines. 

First. Section 302 of the Labor-Management Relations Act is amended to 
cover persons and transactions not previously within its scope. Section 302 (a) 
and (b) prohibited an employer from paying, or a representative of his employees 
from receiving, any form of payment other than wages, union dues checked off 
from employees’ wages, and contributions to trust funds for the benefit of 
employees. One would suppose that a labor relations consultant acting for an 
employer could be prosecuted as an employer under this section but qualified 
lawyers expressed doubts. This serious omission would be remedied by section 
112 of the Kennedy bill which makes the provisions of section 302 applicable to 
payments made by, or received from, “a labor relations expert, adviser, or con- 
sultant to anemployer.” (See p. 22, lines 11 and 12.) 

A second gap in section 302 as it stands today is the inability to prosecute a 
labor union or a union officer, who takes a bribe not to represent the employees 
of an employer. For example, in Ventimiglia v. United States (242 U.S. 620 
(4th Cir. 1957) ), the personnel manager for a contractor paid the business agent 
of a roofers’ union a sum of money to issue fake working permits for the em- 
ployer’s nonunion employees. The eontractor avoided “labor trouble;” the 
business agent lined his pocket but the employees received nothing. The person- 
nel manager was convicted under section 302 but the conviction was reversed 
on the ground that neither the business agent nor the local union was a “repre- 
sentative” of the contractor's employees. This interpretation reveals a serious 
gap in the present law. It should be a crime to give or receive such a bribe 
even though the union has not been designated as the bargaining representative 
of the employees. The Kennedy bill prohibits both the bribery and shakedowns 
by extending section 302 payments by an employer to any labor organization or 
officer or employee of a labor organization which seeks to represent or would 
admit the employer’s employees to membership. (See p. 22, lines 17-21.) 

Section 302 in its present form does not cover bribery of employees to induce 
other employees to join or not to join a labor organization. The McClellan 
committee uncovered evidence that antiunion employers had expended consider- 
able sums in forming groups or committees of employees which would pretend 
to be spontaneous and then influence other employees in the exercise of rights 
guaranteed by the NLRA. All such payments are clearly improper. The proposed 
amendments to section 302 would make them criminal offenses. (See p. 22, 
lines 22-24, p. 23, lines 1-4.) 

It is equally dishonest for an employer to make, or for a union officer to 
receive, any payment intended to influence him in his conduct as a union officer. 
The Kennedy bill would make the payment or receipt of such bribes a violation 
of section 302. (See p. 23, lines 5-9.) 

Second. Section 103 of the Kennedy bill attacks unsavory financial trans- 
actions in labor-management relations by requiring employers and labor relations 
consultants to file reports of expenditures corresponding to the conflict-of-interest 
reports which union officials are required to file under section 102. The basic 
theory is much the same. All payments made by employers to labor unions or 
union officials are prima facie questionable. Some may be justified. The bill 
does not forbid the payments. Section 103(a) (3) simply requires that they be 
covered by public reports so that the employees affected and the public may know 
what has occurred. 

A similar problem exists with respect to payments made to influence employees 
in the exercise of the rights to organize and bargain collectively except that some 
payments which may influence employees fall under the heading of legitimate 
expenditures for wages, employee benefits, and employee relations programs. 


Section 103(a) (2) attacks the problem by requiring reports of all expenditures 
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made by an employer for this purpose and then providing a tightly drawn ex- 
ception for (i) wages and other employee benefits; (ii) expenditures for pub- 
lishing regular communications to employees; and (iii) the cost of obtaining 
evidence for use in a judicial, administrative, or arbitral proceeding. 

This approach has much to commend it. The general requirement that all 
expenditures for the purpose of influencing employees in the rights to organize 
and bargain collectively be reported gives assurance that all dubious transactions 
will be exposed to scrutiny. It would give an indication of how much money is 
being spent to defeat unions just as the union reports will show how much is 
being spent on organization. Filing the reports would place no greater burden 
upon employers than the financial reports required of unions under section 101, 
One wonders whether those who object to public reports most loudly are not the 
ones who have the most to hide. The exceptions appear to cover legitimate 
expenditures. 

There are two difficulties in this approach. It leaves considerable uncertainty 
as to exactly what kinds of expenditures are to be reported. It also creates the 
risk of covering too much ground and thereby requiring voluminous reports of 
normal, legitimate expenditures. For example, an employer who bought adver- 
tising space in a newspaper in order to tell his side of the story during a strike 
would be required to report under section 103. So would a company which aéd- 
vertised for replacements for men on strike. And distributing to employees a 
report on the state of contract negotiations would entail filing a statement of the 
expense unless the firm published a regular house organ or newsletter. 

The committee can do much to resolve this problem during the hearings by 
requiring the proponents of a broad reporting requirement to state specific in- 
stances of the kinds of payments which they believe should be reported and then 
asking the representatives of employers to specify the kinds of payments which 
they believe may properly be omitted from reports. 

I am familiar with three kinds of expenditures which should be publicized 
through compulsory reporting: 

(1) All payments by an employer to a labor union or a labor union officer, 
except regular wages and employee benefits, contributions to a trust fund or 
union dues or similar periodic payments withheld from wages under a checkoff 
agreement. When other money passes the transaction is suspect. 

(2) Expenditures to a labor relations consultant or similar middleman in ex- 
ehange for his undertaking to influence employees in their exercise of the rights 
of self-organization and collective bargaining or to furnish information concern- 
ing their activities. Payments for advice are proper. If the employer acts on 
the advice, it may influence the employees. But where an employer hires an 
independent firm to exert the influence, the likelihood of coercion, bribery, 
espionage, and other forms of interference is so great that the furnishing of a 
factual report showing the character of the expenditure may fairly be required. 

(3) In earlier hearings the committee has received ample evidence that 
large sums of money are spent by and on behalf of some employers for the 
purpose of inducing employees not to join a labor union. Some of the propa- 
ganda is an unconcealed appeal to hate and prejudice. Opinions may differ 
on whether these expenditures are against the public interest when the true 
authors of the propaganda are revealed, but there can be no public interest in 
permitting employers to hide their sponsorship of antiunion literature behind 
committees or front organizations. The result is deception of the employees 
and the public. Expenditures for this purpose should be exposed to the judgment 
of public opinion through regular reports. 

In my opinion the Kennedy bill could be improved by deleting the catchall 
language in section 103 and substituting provisions tightly drawn to cover these 
three questionable classes of expenditures. If other categories are suggested 
by the testimony, of course, they should be added to the list. If the com- 
mittee decides to follow this course, the following revision would seem appro- 
priate. 

“Sec. 103. (a) Every employer engaged in an industry affecting commerce 
shall file with the Secretary a signed report listing and describing for the 
preceding fiscal year— 

“(1) any expenditure in connection with any agreement with a labor 
relations consultant (other than a regular officer, supervisor, or employee 
of such employer) by which such consultant undertakes directly or indi- 
rectly to influence or affect employees in the exercise of rights guaranteed 

by the National Labor Relations Act, as amended, or by the Railway Labor 
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Act. as amended, or to supply such employer with information concerning 
the activities of employees or a labor organization in connection with a 
labor dispute except for use solely in conjunction with a judicial, adminis- 
trative or arbitral proceeding ; 

“(2) any expenditure in excess of $500 for the publication or distribu- 
tion of any periodical, letter, pamphlet, leaflet, or other paper intended to 
influence or affect his employees in the exercise of the right to form, join, 
or assist a labor organization or to engage in collective bargaining or other 
concerted activities, provided that nothing herein contained shall apply to 
the publication or distribution of a newspaper, newsletter, house organ, 
or other vehicle of communication which clearly states that such publi- 
cation or distribution is being made by or on behalf of such employer and 
that the employer is bearing the cost ; 

“(3) any payment or loan, direct or indirect, of any money or other 
thing of value, or any promise or agreement therefor, to any labor organi- 
zation or any officer or employee of any labor organization except (i) pay- 
ments pursuant to a collective-bargaining agreement the terms of which 
have been fully disclosed to the employees in the bargaining unit and (ii) 
compensation payable to an officer or employee of a labor organization for, 
or by reason of, his services as an employee of such employer. 

“(b) Every person (other than a regular officer, supervisor, or employee) 
engaged in providing labor relations consultant service to an employer engaged 
in an industry affecting commerce pursuant to any agreement or arrangement 
under which such consultant undertakes directly or indirectly— 

“(A) to influence or affect employees in the exercise of their rights 
guaranteed by section 7 of the National Labor Relations Act, as amended, 
or by the Railway Labor Act, as amended, or 

“(B) to supply an employer with information concerning the activities 
of employees or a labor organization in connection with a labor dispute, 
except for use solely in conjunction with a judicial, administrative, or 
arbitral proceeding, 

shall file annually a report with the Secretary, signed by its president and 

treasurer or corresponding principal officers, containing the following infor- 

mation: 

(1) The name under which the labor relations consultant is engaged in 
doing business and the address of its principal place of business; 

(2) Receipts of any kind from employers on account of labor relations 
advice or services, designating the sources thereof ; 

“(3) Disbursements of any kind, in connection with such services and 
the purposes thereof ; and 

“(4) A detailed statement of such agreement or arrangement.” 


TRUSTEES HIPS AND RECEIVERSHIPS 


The constitutions of many international unions authorize the international 
officers to suspend the normal government of local unions ad other subordiate 
bodies, to assume control of their property and to conduct their affairs without 
meetings or elections. These trusteeships (or receiverships or supervisorships 
as they are sometimes called) are one device, perhaps the primary device, by 
which international officers can keep the labor movement strong and effective, 
untainted by corruption and free from subversion on the local level. In his testi- 
mony last year, AFL-CIO President George Meany accurately described four 
situations which would justify the imposition of a trusteeship. 

Unfortunately labor history and the hearings before the McClellan committee 
also demonstrate all too plainly that trusteeships have often been a source of 
political autocracy and financial corruption. 

(1) Improper trusteeships have been imposed in order to loot rich local 
treasuries or engage in racketeering. For example, thousands of dollars were 
extracted from laborers and contractors in the building of the Delaware River 
aqueduct through the activities of Bove, Nuzzo and their associates with the 
connivance of the international officers of the Hod Carriers’ Union.5 

(2) The desire to control the policies of a local union may stem from honor- 
able motives but in a good many cases there has been evidence of a desire to 


5 See Dusing v. Nuzzo, 177 Misc. 35, modified and affirmed 263 App. Div. 59; Canfield v. 
Moreschi, 268 App. Div. 64, 48 N.Y.S. 2d 668, affirmed 294 N.Y. 632; Moore v. Moreschi, 
179 Misc. 475, affirmed 265 App. Div. 989, modified and affirmed 291 N.Y. 81. 
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dictate local union policies for personal advantage. This appears to have been 
true, for example, of some of the trusteeships imposed by the International 
Brotherhood of Teamsters and the International Union of Operating Engineers, 

(3) Other trusteeships have been imposed in order to keep in office men 
friendly to the international union. The McClellan committee reports that when 
a Teamsters’ local in Pontiac, Mich., revolted against four officials accused of 
extortion, the international put the local under the trusteeship of James Hoffa 
who then appointed two of the same Officials as business agents to run the 
affairs of the local. 

(4) The imposition of a trusteeship may be a method of maintaining control 
of an international union. Frequently the trustee appoints the convention dele 
gates of the local union under his supervision. Since the general president will 
name a trustee friendly to himself, the trustee may be expected to follow the 
president’s suggestions in choosing delegates and the delegates themselves will 
not be blind to their dependence upon the president’s good will. If a number of 
locals are in trusteeship, the president would control a strong block of votes in 
the convention which might otherwise be hostile. The autocratic direction of 
the United Mine Workers Union results at least in part from the long-continued 
suspension of local self-government. 

Although our knowledge of trusteeships is far from complete, there is ample 
evidence to show that the foregoing abuses are not isolated problems. Some of 
the most notorious trusteeships are familiar to every student of labor history. A 
substantial percentage of the United Mine Workers’ subordinate bodies is under 
international supervision. The McClellan committee found that 12 locals of the 
International Union of Operating Engineers representing 20 percent of the total 
membership were recently held under international supervision. Some have 
been in trusteeship for at least 10 years; 2 for 29 years. The McClellan 
committee also found that 13 percent of all the locals in the International 
Brotherhood of Teamsters were under trusteeship some of them had been taken 
over more than 15 years earlier. Sometimes trusteeships which were imposed 
for legitimate reasons are converted into instruments of racketeering and cor- 
ruption. The Broach receivership of local 3 of the International Brotherhood 
of Electrical Workers illustrates the shortcoming. 

The present rules of law applicable to international receiverships furnish 
inadequate protection for two reasons. 

First, the legal theory applied by the courts is often inadequate. A receiver- 
ship will ordinarily be set aside unless the local is given a fair hearing including 
notice of the charges and an opportunity to defend.® But if the forms of fair 
procedure are observed there appears to be little the courts can do. Since the 
constitution and bylaws of a union are said to be a contract between the members, 
the only question will be whether the trusteeship was imposed in violation of the 
constitution. Since the vagueness of most union constitutions in this respect is 
exceeded only by their breadth and the courts are reluctant to review decisions 
made by union officers, there is little a court can take hold of when local members 
challenge a trusteeship that is procedurally correct. I have found very few 
cases staying or upsetting trusteeships upon substantive grounds.” 

Second, there are serious practical obstacles which put judicial relief beyond 
the reach of the ordinary union member. 

(1) The cost of legal proceedings is likely to be heavy. The individual mem- 
bers have little property with which to pay lawyers’ fees, post bonds, and print 
voluminous records. If the suit is successful the court may allow fees out of the 
union’s funds. If the suit fails, the individuals bear the cost. 

(2) Even if the suit is successful, the individual members will reap no mone- 
tary advantage. Occasionally a group of members may feel strongly enough to 
institute an action in order to protect what they feel are intangible rights, but 
most men would not regard this as a sufficient inducement for risking financial 
losses. 

(3) Time is on the side of the defendants. The doctrine of exhaustion of 
remedies opens the way to dilatory appeals. 


Ornamental Iron Workers vy. International Association of Bridge, Structural, and Orna- 
mental Iron Workers, 120 N.J. Eq. 220, 184 Atl. 531; Washington Local Lodge No. 194 Vv. 
International Brotherhood of Boilermakers, 33 Wn. 2d 1, 203 P. 2d 1019. 


7 See, e.g., Canfield y. Moreschi, supra; Moore vy. Moreschi, supra; Schrank v. Brown, 
22 L.R.R.M. 2227 (N.Y. Sup. Ct. 1948). 








® See, e.g., Local No. $73 of the International Association of Bridge, Structural, and 
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(4) The individual member who institutes an action against international 
officers runs enormous risks, and the more arbitrary the imposition of the trus- 
teeship the greater are the risks imposed. Many union constitutions forbid a 
member to bring an action against the union without exhausting his internal 
remedies. Men have frequently been subjected to fines as large as $1,000 for 
bringing suit against a union; others have been expelled. The law concerning 
exhaustion of remedies is far too flexible for a lawyer safely to predict when they 
bave been exhausted, nor can one be sure just how the union officials named 
as defendants will interpret the constitutional provision. Other constitutions 
provide for expulsion for instituting any action against the union. It seems 
unlikely that many members are aware of their invalidity and even if they 
knew the law, it is unlikely that they would choose to take the risk. In a good 
many industries expulsion from a union means loss of employment, the Taft- 
Hartley Act to the contrary notwithstanding, and there are other ways by which 
entrenched officials can take care of the recalcitrant. With all these risks added 
to the financial burden it takes a brave and stubborn man to challenge a trustee- 
ship. 

Under these circumstances the need for legislation seems plain. Even when 
there is no financial chicanery the imposition of a trusteeship destroys demo- 
cratic self-government. There are no local officers. There are no elections. 
Often there are no union meetings; and when meetings are held the members 
may not be allowed to vote. The problem is to devise legislation which will check 
the abuses of trusteeships without hampering its normal and legitimate uses. 

Senator Kennedy’s bill S. 505 offers an approach to the problem which would 
check the worst abuses without hampering legitimate action. Section 202 sets 
up two standards for testing the legality of a trusteeship. 

First, the trusteeship must conform to the constitution and bylaws of the 
labor organization. 

Second, the trusteeship must be imposed for one of the three following pur- 
poses : “correcting corruption or financial malpractice, assuring the performance 
of collective bargaining agreements or other duties of a bargaining representa- 
tive, or otherwise carrying out the legitimate objects thereof.” 

These standards are somewhat general, especially the last, but we are in an 
area where it is very difficult to find abstract criteria for separating measures 
essential to strong internal government from subterfuges which are oppressive 
or corrupt. A more rigid test might prevent international intervention when 
it was required. On the other hand, it should not be difficult to decide whether 
the general tests were met in a particular case after all the facts were developed— 
certainly no more difficult than to decide what is an “unreasonable restraint of 
trade” or an “unfair method of competition.” 

The Kennedy bill also supplies a firm guideline for determining whether a 
receivership meets the statutory standard. Recognizing the delicate judgments 
which international officers are called upon to make in imposing a trusteeship 
and conscious of the relative inexpertness of outsiders, it provides that for the 
first 18 months a trusteeship “shall be presumed valid * * * and shall not be 
subject to attack except upon clear and convincing proof that the trusteeship 
was not established in good faith for a purpose allowable under section 201.” 

The presumption is available, however, only if the trusteeship was instituted 
in procedural conformity with the constitution and bylaws of the International 
Labor Organization and authorized or ratified by its general executive board 
after a fair hearing.” Where such a hearing has been held, an honest decision 
by the international officials is not to be overturned during the first year and a 
half of the receivership upon a question of fact or of degree or of judgment as 
to the necessity. 

The 18-month presumption of legitimacy seems justifiable because the ob- 
noxious element of trusteeships is not their imposition but their duration. The 
initial suspension of local self-government is usually warranted by the needs of 
the organization, and it would unreasonably impair the independence of our 
labor unions to allow much scope at this point for the Government to review 
the judgment of union officials upon the needs of the organization or the best 
means of effectuating them. 

On the other hand the local emergency which justifies international inter- 
vention can usually be corrected within 6 months or a year. There is considerable 
temptation therefore to impose some statutory limit upon duration of trustee- 
ships. Upon more careful analysis, however, the dangers of any arbitrary time 
limit become clear. If Communists capture a local union, it may be more than 
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a year before the international officers can build up a group of loyal trade union- 
ists able and willing to govern their own affairs despite skilled subversion. 
Unhappily the entire leadership of a local may be corrupt and its ouster may 
leave a vacuum not easily filled. For such reasons, I suggest that although we 
ean fix an outer limit beyond which a trusteeship usually ought not to last as 
a rule of thumb, there must nevertheless be some provision for flexibility. 

The Kennedy bill solves the problem by reversing the presumption which 
applies during the first year. Section 204(c) provides that— 

“After the expiration of 1 year such a trusteeship shall be presumed invalid 
unless the labor organization concerned shall show by clear and convincing proof 
that the continuation of the trusteeship is necessary for a purpose allowable 
under section 201.” 

If a trusteeship is needed for more than 1 year, surely the international officers 
ought to be able to demonstrate the reason. 

The Kennedy bill also deals with two specific abuses often incident to trustee- 
ships. Section 203 makes it a crime to transfer to the international union any 
funds of the local except for the normal per capita tax and assessments payable 
by subordinate bodies not in trusteeship. This provision would prevent the 
appointment of trustees for the purpose of “milking” a local treasury. The same 
section makes it unlawful to count the votes of the delegates designated to repre- 
sent a local union held in receivership at a convention unless the delegates are 
elected by a general vote of the membership in a secret ballot. This provision 
would prevent the use of trusteeships in order to control the choice of delegates 
to an international convention. 

The bill vests the responsibility for adjudicating alleged violations in the 
Federal district courts. The issues which might arise concerning a trusteeship 
are suited to judicial determination. The form of relief—an injunction ousting 
the trustees and enjoining further interference by the international—is a fa- 
miliar form of equitable relief. The only objection to leaving the matter to 
private suits is that individual workers, for reasons already mentioned, are 
unwilling or unable to sue an international union. The difficulty is got over by 
authorizing and directing the Secretary of Labor to bring suit in his own name 
upon the complaint of a union member if investigation disclosed probable cause 
to believe that there had been violations of the act. There is ample precedent 
for authorizing a Government agency to bring direct actions for the protection 
of partciular classes of persons unable to protect themselves. The Secretary of 
Labor is presently authorized to bring suit to enjoin violations of the Fair 
Labor Standards Act and to recover back wages. The Securities and Exchange 
Commission may seek court relief for the protection of investors. Under the 
Selective Service Act the U.S. attorneys brought suit to force employers to re- 
store servicemen to their previous positions. 


ELECTIONS 


The interim report of the McClellan committee recommended the enactment 
of legislation providing for the periodic elections of labor union officers and 
the use of secret ballots in union elections and other vital decisions. In the case 
of elections I believe that this is a sound recommendation. 

It needs no argument to demonstrate the importance of free and democratic 
union elections. Under the National Labor Relations Act the union which acts 
as the bargaining representative has power, in conjunction with the employer, 
to fix a man’s wages, hours, and conditions of employment without his assent. 
The individual employee may not lawfully negotiate with his employer. He is 
bound by the union contract. As a matter of practice, if not in legal theory, the 
union also controls the grievance procedure where a man’s contract rights are 
enforced. The Government which gives unions this power has an obligation 
to insure that the officials who wield it are responsive to the desires of the men 
and women whom they represent. The best assurance is a legal guarantee of 
free and periodic elections. The responsiveness of union officers to the will of 
the members depends upon the frequency of elections, a fair opportunity to 
nominate candidates, freedom to vote without coercion, and an honest count 
of the ballots. 

Furthermore, it is almost as important that union elections be above sus- 
picion as it is that they be fair. Only guarantees of fairness will preserve the 
confidence of the public and the members themselves. 

The present law does not provide adequate guarantees.. Although suits have 
been brought in the State and Federal courts, few useful rules have developed. 
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The member who complains that an election has not been held or that the 
nominations or voting were not conducted in accordance with the constitution 
and bylaws cannot maintain an action for damages because he has sustained 
no measurable loss. The only remedy is a decree in equity ousting the officers 
or ordering an election, and the complaining member may find that this relief 
is barrea by the old rule that equity acts only for the protection of property. 
In Leahigh v. Beyer, for example, the court refused to interfere with an al- 
legedly improper runoff election in a United Automobile Workers local because 
“no individual property rights of any of the plaintiffs are in any manner af- 
fected or involved in the action of the defendants sought to be relieved against.” 

In some jurisdictions there is greater hope of relief. Some courts have found 
the property interest necessary to give jurisdiction in the risk of misappropri- 
ation of union funds and have gone on to supervise the conduct of an election as 
an incident to the protection of the assets. Others have merely given lip serv- 
ice to the rule that equity intervenes only for the protection of property by say- 
ing that the right to elect union officers is as much a right of property as the 
right to union membership. In Raevsky v. Upholsterers Int'l Union the court 
restrained jurisdiction of a bill to enjoin an international president from inter- 
fering with a local election, saying: 

“It may well be here that the officers have the authority to distribute jobs, 
collect dues, make expenditures, control the property of the union, pay out 
strike benefits, and represent the union with the employer. These we know 
are typical of trade union duties, through their agents. These are important 
powers, which in the hands of leaders seeking economic or personal gain may 
be 2bused to the detriment of members of a trade union. Such an abuse of 
power might interfere with the economic welfare of the members as much as 
expulsion from the union itself. Moreover, it can be said that the right to 
have an election within a trade union is a property right which courts have 
recognized * * *.” 

The cases cited in defendants’ brief are for the most part distinguishable 
because they concern political associations in which the court was unable to 
find a property right which had been abrogated. Social clubs, political clubs, 
and trade unions, though all with the same basis of unincorporation, must be 
differentiated. Our modern eccnomic life so dictates. 

Several Pennsylvania and New Jersey courts have intervened in union 
elections without considering the basis of jurisdiction.® 

Perhaps the more liberal view will become generally accepted. Dean Pound 
demonstrated 40 years ago that equity often intervenes to protect interests of 
personality.” The underlying reason for denying jurisdiction must have been 
reluctance to intervene in the internal affairs of associations which the judges 
regarded as no less voluntary than a social club. The current power of unions 
and the community’s new concern for democratic control may soon be reflected 
in freer intervention in all but the minority of States in which the issue is fore- 
closed by precedent. 

But even if the threshold is passed, various obstecles stand in the way of 
the courts’ becoming useful instruments for insuring democratic union elections. 
A court can do no more than enforce the union’s own constitution and bylaws. 
At most a court might invalidate a constitutional provision which was contrary 
to public policy, but even this would do little to enforce democratic control. 
A court cannot provide a substitute for the provisions which it invalidates. It 
eannot write a union constitution. It cannot prescribe the time, place, and 
frequence of elections, create machinery for nominations, or define the elre- 
torate. In short, without the aid of legislation, the common law cannot supply 
minimum electoral guarantees if they are missing from a union constitution. 

A court is also a clumsy instrument for supervising an election. The judicial 
process may be suitable for determining the validity of an election which has 
already been held; but if it is found invalid, or if no election has been held, 
judges have few facilities for providing an effective remedy. Merely to order 
an election might turn the authority to conduct the balloting over to the very 
same officers whose misconduct gave rise to the litigation. The court has no 
tellers, watchers, or similar officials. It would become mired in the details of 


5 See also Dusing v. Nuzzio, 177 Misc. 35, 29 N.Y.S. 2d 882 (Sup. Ct.). modified, 263 Ann. 
tay: * a 2d 849 (1941) ; O’Connell v. O’Leary, 167 Misc. 324, 3 N.Y. 2d 833 

* Pound, Eenitabie Relief Against Defamation and Injuries to Persenality, 29 Harv. 
L. Rev. 640 (1916). . - 
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the electoral process. To appoint a master to supervise the election would 
delegate the responsibility, but the master would face many of the same prob- 
lems as the judge. Probably it is the consciousness of these weaknesses that 
has made judges so reluctant to interfere with union elections, though apparently 
a few court-conducted elections have been held.” 

The Kennedy bill provides guarantees of regular, honest union elections 
without interfering with the self-government of labor organizations. The seven 
guarantees are: 

(1) Officers of interntional unions will have to be elected every 4 years either 
by secret ballot or at a convention of delegates chosen by secret ballot. Local 
elections will be required once every 3 years. 

It is not desirable to provide for more frequent elections or to insert provisions 
for recall. 

A small minority could keep the organization in a state of turmoil through 
annual elections. It could tie up union affairs by demanding an NLRB vote upon 
any program which it opposes. Secret popular balloting among the members of a 
national or international union simply adds to the difficulty of ousting “the ad- 
ministration.” At a convention the opposition need only persuade an informed 
group of delegates whereas in a referendum it must build up national popularity 
in competition with the only names well known to all the members; and the 
incumbents control the union newspaper which is the chief vehicle for communi- 
cation with the members. Similarly, a secret “yes” or “no” vote upon an issue 
of union policy withholds the opportunities to influence the outcome which are 
present at a meeting where there can be discussion, compromise, and adjustment. 

(2) The Kennedy bill guarantees every member notice of a secret ballot election 
of officers or convention delegates. The notice must be given by mail addressed 
to the member’s last known home address not less than 15 days before the elec- 
tion except when the election is to be held at the regular time specified in the 
constitution and bylaws on file with the Secretary of Labor. In the latter situa- 
tion notice by mail is unnecessary because union members usually have, and will 
always be able to obtain, copies of bylaws. 

(3) A reasonable opportunity to nominate candidates is assured. 

(4) All members in good standing must be permitted to vote without coercion 
or restraint. The bill forbids intimidation of voters, denials of the right to vote, 
and dishonest counting of the ballots. Under the bill each member in good 
standing “is entitled to one vote.” Although this provision does not guarantee 
the right to cast a vote except at the time and place fixed for the election, it 
prevents the establishment of special classes of membership not entitled to vote 
and assures that all ballots will count equally. 

(5) All records pertaining to the election are to be preserved. This is neces- 
sary to enable higher union officials and the Government to investigate charges of 
dishonesty. 

(6) Union officials are forbidden to expend union dues, assessments, and similar 
compulsory levies upon the members to pay campaign workers or meet the other 
campaign expenses of candidates. This does not mean, of course, that union 
officials could not continue their normal activity—attending meetings and so 
forth. Employers are forbidden to finance candidates in union elections. 

(7) Compliance with the provisions of the union constitution and bylaws gov- 
erning elections is made a statutory duty. 

The foregoing provisions are to be enforced by the Secretary of Labor, upon 
complaint of any union member, through court action similar to the proceedings 
to lift improper trusteeships. In filing a complaint the member must show that 
he has pursued any remedies available to him within the union and any parent 
body in a timely manner. This rule preserves a maximum amount of inde 
pendence and self-government by giving every international union the opportunity 
to correct improper local elections. If the member is denied relief by the union 
or can obtain no decision from the union one way or the other within 4 months, he 
may complain to the Secretary. Since time is of the essence, no complaint may be 
entertained which is filed more than 1 month after the union has denied a remedy 
or the 4-month period has expired. 

Before leaving the subject of elections I would like to voice strenous opposition 
to the suggestions sometimes made for having the National Labor Relations 


1 See Dusing v. Nuzzio, 177 Misc. 35, 29 N.Y.S. 2d 882 (Sup. Ct.), modified, 263 App. Div. 
59, 31 N.Y.S. 2d 849 (1941) ; O’Neil v. United Asa’n of Journeymen Plumbers, 348 Pa. 531, 
386 A. 2d 325 (1944); Wilson vy. Miller, 194 Tenn. 390, 250 S.W. 2d 576 (1952). 
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Board conduct union elections upon the request of a percentage of the members. 
‘The fundamental objection is that these measures turn over to an arm of the State 
the responsibility for carrying on the internal governmental processes of a labor 
union without any showing that the union officers and members were incompetent 
or corrupt. Such a measure does not promote freedom or democracy. It re- 
duces self-government. It denies the private responsibility and self-determina- 
tion which lie at the heart of a voluntary association. 

In my judgment, however, section 303 is seriously defective. In its present 
form it might do great damage to the cause of unions by depriving the members of 
potential remedies in the State courts against dishonest practices and other viola- 
‘tions of a union constitution prior to an election. Section 303 provides: 

“The duties imposed and the rights and remedies provided by this title shall 
be exclusive, and no labor organization subject to the provisions of this title 
shall be required to conduct elections of officers with greater frequency or in a 
different form or manner than is required by this title.” 

The first half of this sentence was included in the Kennedy-Ives bill last year. 
{it had three purposes: 

First, the provision sought to prevent the States from applying local statutes 
undertaking to regulate the conduct of elections. There is need for uniformity 
in the laws governing union elections. International and national unions operate 
inmany States. It would be confusing, unduly burdensome, and often impossible 
for them to comply with a variety of election laws. The same considerations 
apply, with somewhat lesser force, to local unions, a considerably number of 
which function in several States. Also, the burden of checking compliance is 
likely to fall upon the international union. It is easier to enforce one uniform 
rule than a crazy quilt of State legislation and court decisions. Ill-considered 
State laws would interfere with the national labor policy. Too stringent laws 
would handicap unions in dealing with employers. Too frequent elections may 
keep a union in a state of turmoil. 

Second, the provision sought to exclude private suits under the statute in order 
to centralize control of the proceedings in the Secretary of Labor. 

Third, the provision excluded suits in the State courts challenging the validity 
of union elections. An election is an integer. Its validity should be adjudicated 
once and for all in one forum. To permit State court actions would open the 
way to unnecessary harassment of the union on one side and to friendly suits 
aimed at foreclosing the Secretary’s action on the other. 

I still believe that these purposes deserve to be accomplished but I have been 
persuaded that the language used in the Kennedy-Ives bill to accomplish them 
was much too broad. Ina few States, actions have been successfully maintained 
in advance of a union election to compel the officers to comply with provisions 
of the constitution and bylaws such as putting a candidate’s name on the ballot, 
permitting a classification of members to vote, or giving adequate notice of the 
elections. These remedies are often more effective than a challenge to the valid- 
ity of an election after it has been held. They present the evil before it is 
accomplished. It is not impossible that other State courts will find it possible 
to give similar relief enforcing the union constitution and bylaws in advance of 
the election. Such proceedings would not interfere with the Federal policy be- 
cause they do no more than compel the union officers to comply with the rules 
voluntarily adopted by the members. 

It may also become necessary for an individual member to resort to the courts 
to secure redress against his expulsion from the union or against other dis- 
cipline imposed upon him because he dared to assert his rights in connection 
with an election. To enact that the provisions of the Kennedy bill should 
exclude all other rights and remedies might interfere with the bringing of such 
an action even though the Federal law gave no relief. 

I am not contending that section 303 will be held to exclude the last two forms 
of State intervention. I would hope that the Supreme Court would confine 
section 303 to substantive State regulation and Federal or State actions challeng- 
ing the validity of an election already conducted. I know competent lawyers, 
however, who believe that section 303 would have a broader impact; and they 
fear that the Kennedy bill, if section 303 is included, will destroy existing 
remedies in the State courts which are far more important than securing fair 
‘elections than anything the bill provides. I submit that there is no reason to 
create this risk or to arouse this opposition. The effectiveness of the Kennedy 
bill would be drastically impaired if section 303 were retained and the courts 
‘adopted ‘the broader meaning. I feel sure that no one intends to destroy pre- 
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election remedies enforcing the union constitution and bylaws and that no one 
intends to destroy the individual’s right to complain of imposed discipline. If 
my belief is right there can be no objection to language clarifying the uncer- 
tainty. I suggest that section 303 be amended to read : 

“The duties imposed and the rights and remedies provided by this title shall 
be exclusive, except that nothing herein contained shall affect the right of any 
member of a labor union to maintain an action to compel the observance of 
the constitution and bylaws of a labor organization in a forthcoming election 
of officers, to challenge his expulsion or the imposition of other discipline, or to 
assert any right of individual membership other than to challenge the validity 
of an election. No labor organization subject to the provisions of this title 
shall be required to conduct elections of officers with greater frequency or in 
a different form or manner than is required by this title or its constitution and 
bylaws.” 


TAFT-HARTLEY AMENDMENTS 





Earlier in my statement I expressed the firm belief that the union reform 
bill should be kept separate from proposed Taft-Hartley amendments dealing 
with such subjects as secondary boycotts, organizational picketing, and other 
aspects of labor-management relations. Title VI of the Kennedy bill may give 
the superficial appearance of violating this principle and in one or two instances 
there may be an actual violation. Bach of the other instances, however, is 
governed by special considerations which make immediate action appropriate. 


Building trades amendment 


The inclusion of the building trades amendment is justified by two considera- 
tions. First, the industry cannot conform to the present law. It has been in 
continuous violation since 1947. The legal validity of most of its collective 
bargaining agreements will be questionable until Congress acts. Second, there 
is widespread agreement as to the appropriate remedy especially among the 
people affected. 

The inability of the construction industry to live within the present law results 
from its peculiar nature. The Wagner Act was written and NLRB doctrines 
were developed for mines, mills, factories, and similar fixed establishments with 
more or less stable working forces. In the ordinary course of events their 
employees choose a bargaining representative and the representative thereafter 
negotiates a collective bargaining agreement fixing wages, hours, and other 
terms and conditions of employment. From time to time the contract is re- 
negotiated. In the case of a new plant, which will have a relatively stable 
permanent working force, it is also appropriate to delay the choice of an ex- 
clusive bargaining representative until the choice can be made by a sufficient 
number of workers to be truly representative of the permanent employees. 
Accordingly, the NLRB held that recognition of an exclusive representative and 
negotiation of a collective bargaining agreement prior to the hiring of a repre 
sentative group of employees is an unfair labor practice. NLRB 16th Annual 
Report, page 149; cf. Westinghouse Electric Corp., 85 NLRB 1519. 

In the construction industry conditions are radically different. The nego 
tiation of a collective bargaining agreement establishing wages, hours, and other 
conditions of employment invariably precedes the recruitment of mechanics and 
laborers to work on a project. Contrary to common belief this practice is not 
merely a consequence of the prevalence of the closed shop; it results from three 
inherent characteristics of the industry. First, since labor costs are a large part 
of total construction costs, contractors need to know what wage rates and con- 
citions of employment will prevail on a project prior to submitting their bids. 
The necessity is illustrated by the practice in many localities of either negotiat- 
ing wage changes several months in advance of their effective date or else per- 
mitting contractors to finish up old work at the prior rates. Second, many 
projects involve work of such short duration that they would be completed long 
before a collective bargaining agreement could be signed, if the recognition of an 
exclusive bargaining representative and the beginning of negotiations were post- 
roned until somewhere near the peak number of employees were at work. 
Third, it is so manifestly inefficient to negotiate a separate contract for every 
project that the building trades unions and contractors make a practice of work- 
ing out a scale of wages and other terms of employment which will be applicable 
to all projects within a certain geographical area and will remain unchanged for 
long enough to plan the work intelligently. Local contractors who have signed 
such collective bargaining agreements are bound by their terms. National con- 
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tractors who operate in various localities normally pay the local wage rates and 
adhere to the local conditions of employment. These collective bargaining prac- 
tices have been uniformly approved by Government agencies other than the 
NLRB. 

The original Wagner Act caused no trouble because the NLRB declined to 
exercise jurisdiction over the construction industry. Brown & Root, 51 NLRB 
920: Johns-Manville, 61 NLRB 1. When the NLRB began asserting jurisdiction 
over the industry after the enactment of the Labor-Management Relations Act 
(Wadsworth Building Co., 81 NLRB 802, 804), it applied the doctrine that col- 
lective bargaining agreements conferring exclusive recognition on a labor union 
and establishing wages and other conditions of employment prior to the recruit- 
ment of a representative number of workers on a project was an unfair labor 
practice. Guy F. Atkinson Co. and J. A. Jones Construction Co., 90 NLRB 143, 
modified 195 F. 2d 141 (9th Cir. 1952). The decision invalidated the whole 
system of area agreements upon which labor-management relations in the 
construction industry are based. It also denied building trades unions the 
opportunity to enter into the kind of union shop contracts permitted in other 
industries. Since the practical economic conditions under which work in the 
construction industry is done make it impossible to conform the industry’s col- 
lective bargaining practices to the requirements of the present law, eontractors 
and unions have simply disregarded the statute pending legislative relief. 

Section 603 of the Kennedy bill provides a sound remedy. The change is 
consistent with the basic policies of the NLRB. The only conceivable objection 
to permitting prehire contracts is the risk of subjecting employees to representa- 
tion by a bargaining agent which they do not wish to represent them. This 
undesirable consequence could come about if a contractor recognized a union 
before the work force was recruited and later it turned out that the majority of 
the men on the project belonged to another union or were nonunion men. The 
chance that this theoretical possibility would actually happen is very slight. In 
the construction industry there is little rivalry among unions seeking representa- 
tional status. Union and nonunion men rarely work together. Moreover, the 
danger of unfairness is minimized by the final proviso to the proposed amend- 
ment which would permit the holding of an election whenever a petition was 
filed under section 9. 

Similar considerations justify reducing from 30 days to 7 days the waiting 
period before a union shop contract may be enforced. The present 30-day 
period is longer than the average duration of employment on a job. 

There has been widespread agreement on the appropriateness of this remedy. 
It was recommended by President Eisenhower in 1954. The Senate has pre- 
viously passed a bill (82d Cong., 2d sess.) S. 1973, which would have permitted 
a lawful prehire agreement to be made in the building and construction industry. 
This committee under Republican leadership reported a bill (S. 2650) (83d 
Cong., 2d sess.) which is similar in terms to the provisions of section 604(e) (1) 
and (2). The Senate approved this amendment last June by a heavy majority. 
The need is urgent. There is no reason for delay. 


Right of strikers to vote in NLRB elections 


A similar but distinctively less urgent situation exists with respect to the repeal 
of the present law prohibiting the NLRB from allowing replaced strikers from 
voting in an NLRB election. Repeal has had bipartisan support for a long 
period. 

The present law provides that when the NLRB conducts an election “employees 
on strike who are not entitled to reinstatement shall not be eligible to vote.” 

This provision has the effect of preventing any “economic striker’ who has 
been replaced by a new employee hired during the strike from voting in an 
NLRB election conducted during a strike. (In NLRB lingo anyone who strikes 
is an “economic striker’ unless the strike was actually caused by the em- 
ployer’s unfair labor practice. A strike for seniority or the union shop is an 
economie strike.) The operation of the rule can be illustrated most clearly 
by the following example. 

The XYZ union is the recognized bargaining representative of the 350 em- 
ployees of the ABC company. No question of recognition has been raised for 
several years. Negotiations for a new contract break down on the question 
of wages and XYZ union calls a strike. Suppose that 250 employees stop. 
work but 100 refuse to strike. Four weeks later 40 employees have quit the 
Strikers and gone back to work, with the result that there are now 140 old 
employees at work and 210 strikers. Suppose now .that the ABC company. 
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hires just 40 replacements. At this stage the ABC company might deny the 
authority of the XYZ union to-continue to bargain and demand an election. 
When the votes were counted, the ballots of 40 strikers would be excluded. 
Usually the result would be 180 “no union” votes and 170 votes for XYZ union, 
The net effect would be that XYZ union lost its bargaining rights by striking 
for higher wages. This would be true under section 9(c) (3) despite the fact that 
60 percent of the original employees were still on strike and of all the workers 
affected more than a majority still favored the union. Furthermore under 
present NLRB doctrine it would appear to be unlawful to continue the strike or 
picketing. See Drivers, Chauffeurs, and Helpers Local 639, 119 NLRB No. 33 
(1957) revised by the Court of Appeals for the District of Columbia. 

Section 9(c)(3) makes an NLRB election a strikebreaking, union-busting 
agency. The example is not exaggerated. With numerical variations it could 
be repeated in thousands of cases. Furthermore, with unemployment the threat 
to bona fide unions grows larger. All that an employer needs to do is to provide 
an economic strike in a labor market in which he can hire replacements. Then 
under present law, the Government helps get rid of the union. 

In deciding how the present rule should be changed the following summary 
of the background may be useful. 

Under the Wagner Act the NLRB originally voted the strikers and excluded 
the replacements. <A. Sartorious & Co., Inc., 10 NLRB 493 (1988). The theory 
was that section 2(3) expressly preserves the employee status of strikers whereas 
the tenure of replacements is “notably tenuous”; since both could not vote 
without having more voters than there were positions, it was better to allow 
the strikers to vote and exclude the replacements. 

(2) In 1941, the NLRB reversed itself and held that both strikers and replace- 
ments Should be allowed to vote in a representation election. The Rudolph 
Wurlitzer Co., 32 NLRB 163 (1941). The theory of the decision was this: Both 
the strikers and the replacements had lawful claims to the jobs available. No 
one could predict who would get them for if the union won the strike, the old 
employees would go back to work and the replacements would be dismissed 
whereas if the union lost the strike, the company would probably keep the 
replacements. The Board’s duty was to remain neutral; therefore it should 
avoid tipping the scales. Neutrality could be maintained by allowing both 
groups to vote in the election. There would be no incongruity in this, for both 
had an interest in the outcome. 

This rule was followed until the Taft-Hartley amendments. Lloyd Hollister 
Inc., 68 NLRB 733 (1946); National Foundry of New York, Inc., 73 NLRB 16 
(1947). 

Section 604 of the Kennedy bill would permit a return to the former NLRB 
practice by repealing the second sentence of NLRB section 9(c) (3). It should 
be observed that the amendment would allow the NLRB discretion on a case-by- 
case basis. The intent is that economic strikers should be allowed to vote 
whenever there is sufficient prospect of their returning to their former jobs to 
give them an interest in terms and conditions of employment in the bargaining 
unit. If a strike had been dragged out over a prolonged period and obviously 
had no further hope of success the Board would have discretion to exclude 
replaced strikers on the ground that they no longer had even a substantial con- 
tingent interest in conditions in the plant. This provision for administrative 
flexibility seems much preferable to imposing a fixed time limit. 

Federal-State relations 

The proper scope of NLRB jurisdiction and the relatoinship between State 
and Federal law should rank high on the list of subjects for study in any re- 
vision of the Labor-Management Relations Act. Section 601 of the Kennedy 
bill deals with this subject. As I understand the intent, there is no purpose 
to anticipate the results of more careful study of this very complex problem. 
At the present moment, however, there exists an urgent condition which re- 
quires at least a temporary palliative. Under the Supreme Court decisions 
State law cannot be applied to unfair labor practices, questions of representa- 
tion, or labor disputes over which the NLRB has potential jurisdiction under 
the existing law. Although the NLRB has recently indicated that it would 
expand the actual exercise of jurisdiction, there remain many businesses over 
which the NLRB will not exercise jurisdiction and the States cannot act. This 
ereates a “no man’s land” in which neither the employers nor labor unions 
ean secure any form of redress against unlawful conduct. Section 601 directs 
the NLRB to act pending the enactment of additional legislation. 
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This is the course which the Senate followed last spring both in passing the 
Kennedy-Ives bill and in approving larger appropriations. 
Blackmail picketing 

Secondary boycotts and organizational picketing are also subjects which re- 
quire careful study, and in my judgment, new legislation is needed upon both 
points. It is apparent, however, that both subjects are highly controversial. 
It is my considered opinion that no entirely satisfactory proposal has been 
prought forward on either point. It is plain, however, that any legislation 
upon these subjects would furnish at least the minimum protection to em- 
ployers provided in section 602 of the Kennedy bill. It is too plain for argu- 
ment that the law should forbid picketing in furtherance of a scheme for ex- 
torting money for the personal benefit of any individual. To include this pro- 
vision in a union reform bill should neither delay it by provoking controversy 
nor prejudge the issues to be dealt with in later legislation dealing with labor- 
management relations. 


‘Definition of supervisors 


Section 605 of the Kennedy bill, which redefines the term “supervisor” seems 
inconsistent with the principle of separating controversial labor-management 
amendments from internal union reforms. The change made by the amend- 
ment seems very small. It would make the supervisory status of an employee 
depend upon whether he would in fact recommend, hires, transfers, suspensions, 
promotions, discharges, ete., or the adjustment of grievances instead of whether 
he has the power to make such recommendations. Obviously inquiry into what 
aman does is quicker, easier, and surer than an inquiry into the power which 
he may have but has never exercised. I had supposed that this was an un- 
important change which would expedite NLRB proceedings. However, it has 
become plain that the subject is highly emotional and a good many employers 
appear to believe that it would have a seriously disturbing effect upon labor 
relations. Under these circumstances it would seem much wiser to omit this 
provision from the union reform bill and to leave it for study and resolution 
ina bill focused upon labor-management relations. 

Senator Kennepy. Have you had a chance to read the bill that was 
introduced yesterday by Senator Goldwater? 

Mr. Cox. I glanced very quickly at a few of its provisions. I have 
not had a chance to read the entire bill. Unfortunately, by the time 
it got to Boston I was on my way here. 

Senator Kennepy. Now, have you had a chance to read these provi- 
sions dealing with pickets and boycotts? I think they are probably 
the same or comparable to what was in the administration bill last 
year. 

Mr. Cox. I hastily read the provisions dealing with secondary boy- 
eotts. And I also hastily read the provision dealing with organiza- 
tional picketing, and especially the section dealing with the building 
trades, because it seemed to me that last year’s section on that subject 
would be exceedingly damaging. I notice that it is in substance re- 
peated. 

Senator Kennepy. Now, did you hear Mr. Schmidt this morning on 
the subject of picketing ? 

Mr. Cox. Only some of what he said. 

Senator Kennepy. This term, “blackmail picketing” is a new term. 
The way it is being used this year to cover organizational picketing, 
it seems to me, is an attempt to join the two together to give an im- 
pression that all organizational picketing is a kind of blackmail. It 
doesn’t seem to me that we are getting sufficient distinction between the 
term, “organizational picketing” or legitimate picketing, normal 
picketing, and the so-called blackmail picketing, shakedown picketing 
and extortion picketing. We use the term “shakedown picketing” to 
describe the term we have in our bill. The term “blackmail picket- 








140 LABOR-MANAGEMENT REFORM LEGISLATION 


ing” has been used on this whole question of organizational picketing, 
I think some people will become confused by an identification in their 
minds as to terms. 

Mr. Schmidt described the cases he was involved in. 

Do you first want to comment on that problem of the use of the 
term “blackmail picketing” ? 

Mr. Cox. I think it is quite plain—I did hear that part of Mr, 
Schmidt's te <imony—and if I understood him correctly, he was using 
the term “blackmail picketing” as going far beyond anything that in 
my judgment woul: 1 ordin: ily be suggested by blackmail. 

équally, it is entirely plain, even on a quick reading, that the 
administration bill covers many things which could not conceivably 
be regarded as blackmail picketing. That would be my first comment, 

I might add a few others. I would suppose that blackmail picket- 
ing, in any normal sense of the words, meant picketing to compel the 
employer to turn over money or something else of value to the union 
official or to the union itself which was in no way related to obtain- 
ing union recognition or better wages, hours, or working conditions, 
an attempt to line somebody’s or some organization’s poc kets. That 
kind of picketing is, of course, a violation of most State laws against 
extortion. 

Under the Kennedy bill, both the payment and receipt of the 
money would be a criminal offense. Indeed, even asking for the 
money before the pickets were there would be a criminal offense. In 
addition, under the Kennedy bill it would be entirely plain that the 
employer could get the National Labor Relations Board to get a tem- 
porary injunction. 

So far as the offense of blackmail picketing goes, certainly the 
problem under the Kennedy bill would not. be one of an inadequi acy 
of the law. The law would be entirely adequate. The yroblem is 
to get people to prosecute, and to prove e the facts. I Reon be wrong 
in trying to deny that there was often trouble in proving the facts, 
because neither the payor nor the recipient wants to disclose it. But 
that is true of all criminal prosecutions. 

Now, a second problem is, of course, the use of the picket line to 
compel an employer to grant recognition to a labor union and sign a 
contract. And we could spend, 1: am afraid, several hours, Senator, 


posing different situations. There are many situations in which, if 


you state them concretely, all of us would agree that the picketing 
should be forbidden. There are just as many, I think, where all 
of us would agree that this was an effort by the part of a union and 
its members to protect themselves against the sweatshop conditions 
in a particular shop. The difficulty is that no one has yet come up 
with a statute which makes a reasonably satisfactory distinction be- 
tween the two kinds of cases. I am sure I haven’t—I have had 

various notions that I have suggested from time to time, and other 
people offered their solutions. I would be hopeful that if you got 
a group of people who were reasonably well acquainted with the field 
together, they could come up with an answer. But I am satisfied 
that it hasn’t been produced yet. 

And as I read this bill, it certainly doesn’t produce it. 

Senator Kennepy. Mr. Schmidt gave a hypothetical example 
where a union moves in with a stranger picket line which is recog- 
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nized by other unions, and insists on receiving recognition from the 
employer, without any evidence that they have support in the plant 
itself, without any real effort to receive that support, other than this 
pressure which is applied through a picket line. 

Now, is it possible to limit that type of activity without destroying 
picketing which would be for the purposes of protecting legitimate 
union standards! 

Mr. Cox. Well, I was brought up on the saying, “In the bright lexi- 
con of youth there is no such word as ‘can’t. * So that maybe we can 
find a solution. The difficulty, Senator, is that that statement of the 
facts which Mr. Schmidt offered is equally consistent with two situa- 
tions. One is that this shop is paying decent wages, and that the 
workers don’t want any part of the union. 

The other possibility is that this shop is paying low wages, it has 
substandard working conditions, which are a real threat to both the 
eniployer up the str eet and the w ages and working conditions of his 
employees, because after all, these people are competitive. And the 
reason that exists may well be that the employees have been subjected 
to all forms of subtle intimidation from the employer—and the em- 
ployers can do ae of intimidating under the present free speech 
sections of the National Labor Relations Act as the Board interprets 
them. One way of solving this problem which I have suggested— 
and perhaps because it is my own I prefer it—would be to ‘allow the 
picketing up to the point of an election, to have the Gov ernment con- 
duct an election, and then forbid it. But I am not urging the com- 
mittee to adopt any solution at this stage. I think this is one of the 
things that ought to be thrown in the hopper for the kind of further 
study that I suggested at the beginning of my statement. 

Senator KenNepy. Now, isn’t it your opinion that before we put 
any limitations on the rights of a union to communicate by picket- 
ing, that we should also consider the rights of the employer under 
the Taft-Hartley Act? 

Mr. Cox. I think it is all part of one problem. 

Senator Kennepy. Don’t you think the fact that the Goldwater 
bill has rather stringent limitations on the rights of unions to picket 
without any adjustment i in the free speech sections of the Taft-Hartley 
Act, w ould provide in some ways a remedy, but also could be extremely 
unfair in other cases, where legitimate interests are involved ? 

Mr. Cox. Ido. And I think attaching it to an internal reform bill 
runs the risk of presenting the internal reform bill to employees as a 
one-sided promanagement measure. 

Senator Kennepy. The language of the administration in regard to 
picketing says : 


To picket or cause to be picketed or threaten to picket or cause to be picketed 
any employer with the object of forcing or requiring an employer to recognize or 
bargain with the labor organizations that are representatives of the employees. 

Well, now in case A, where the employers recognized another union, 
that doesn’t sound unfair: ; or, two, where there has been an election 
under 12 months, or where a labor organization cannot establish a suf- 
ficient interest on the part of the employees in having such labor 
organization as their representative for bargaining purposes, or 
whether such picketing has been engaged in for a reasonable period 
of time, for the expiration of such period when an election under 
section 9(c) has not been conducted. 
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Now, that is rather broad language, isn’t it, that (c) part? 

Mr. Cox. I think (c) is very broad, and probably covers the kind 
of case that I put before, where the union is picketing against a sweat- 
shop, to protect. its own members, if its sechioa conditions are goin 
to be destroyed, by bringing pressure to bear on the employer, an 
employees who are a threat to them, and who may well be a threat to 
them because of the employer’s pressure against them to keep them 
from organizing. Fi 

Now, there is another point here that bothers me very much. The 
bill says, “Force or require the employer.” I think that the commit- 
tee might want to ask whether the draftsmen of this bill are really 
thinking only of the case where the effort is to compel the employer 
to do these things, or whether they are trying to cover all organiza- 
tional picketing. Some State courts have drawn a distinction. The 
words “force or require” lend themselves to it, but it is one of those 
things that you could read either way as the occasion may demand. 
And that is the kind of ambiguity that I think needs further study. 

Senator Kennepy. In the case of the boycott provision, the admin- 
istration bill liberalizes it in the case of the picketing, does it not? 

Mr. Cox. It liberalizes it there. It tightens it up in some other 
respects. It wholly fails to tighten it up in some other respects, which 
are certainly deserving of study. 

For example, it seems to me to be wholly ineffectual in the case of a 
hot cargo clause, where the employer goes along with the hot cargo 
clause, or himself refuses to handle the freight, say, of another carrier 
because of a dispute. 

Senator Kennepy. You say ineffectual ? 

Mr. Cox. Ineffectual. 

Senator Krennepy. In regard to the secondary boycott provision, 
it would be ineffectual in dealing with the hot cargo problem ? 

Mr. Cox. As far as I can see, completely. It would be doing noth- 
ing, so far as I can see, about the problem that was much publicized a 
few weeks ago, in connection with the Burt Manufacturing Co., the 
company making air conditioning equipment. The point I am trying 
to make, Senator, is that this deals with some secondary boycott prob- 
lems, but not with others. The subject really hasn’t been covered. 
And I think, before the committee reports a bill dealing with this kind 
of problem, that this ought to be gone into more thoroughly than 
would be possible without holding up a labor reform bill far too long. 

Senator Kennepy. In other words, taken together, the picketing and 
the boycott section of the administration bill, you feel, involve major 
changes in the economic relations between labor and management 
which are not directly tied to the question before us ? 

Mr. Cox. I think changes are needed in this field, but I think they 
are not specially urgent, and I think that they need a lot more work. 

Senator Kennepy. Professor, just one or two points on Mr. 
Schmidt’s statement. I would like, sir, to have a memorandum from 
you with an analysis of the administration provisions on picketing 
and boycotts, after you have had a chance to study them, in case you 
would want to amend them or expand any points you have made this 
morning. 


Mr. Cox. I will certainly submit them, sir. 
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Senator Kennepy. Do you feel there is any merit in the proposal 
of Mr. Schmidt in regard to reprisals ? 

Mr. Cox. Well, as I sat here—and I have talked about this with 
colleagues—my reaction was this: Surely there should be law protect- 
ing individual members against all forms of reprisal, and especially 
phy sical reprisals, when they dare to exercise their rights in a labor 
union, or their rights under the National Labor Relations Act. And 
I include, of course, among their rights that of expressing themselves. 

We have laws against reprisals. These instances of violence and 
beatings and threats, and things like that, they are all illegal. And 
I think, sir, what many people need to realize is not that we need 
more laws, but that we need more law enforcement. You really don’t 
solve the problem | by just passing another law against it. There are 
plenty of State laws dealing with these things. They are problems 
that would require an enormous expansion of the Federal Government 
to deal with. But now in saying that I am not against a law against 
reprisals. If someone thinks it would make for more enforcement, 
I certainly wouldn’t oppose such a provision in the bill. But I think 
that the real problem is one of enforcement, and that it would do 
very little to solve it simply to add another section to the Kennedy 
bill. 

I don’t see any objection to it except that it would distract attention 
from the real problem. 

Senator Kennepy. Going back to the problem of picketing, I want 
to say that I share your concern that in an attempt to deal with 
improper use of the power of picketing we may find ourselves in a 
reform bill really affecting the rights of American people voluntarily 
to protect their standard of living. I was interested in your judg- 
ment that the boycott provision of the administration bill would do 
nothing effective about hot-cargo clauses which have been the most 
flagr: ant problem in the secondary boycott field, and that the section 
on picketing, as you read it, would prohibit the picket action of « union 
against a sweatshop employer. 

And I think that indicates, in view of your long experience in this 
field, how carefully we are going to have to study these two sections. 
I think the Congress by accepting a slogan like “eliminating blackmail 
picketing” w ould go far beyond the question of an improper practice. 

I want to thank - you, Professor. These hearings are going on next 
week, and I am hopeful that we are going to have an opportunity to 
talk with you again, and we will at least get a chance to read your 
entire statement and any supplementary analysis that you may care 
to make in the administration bill itself. 

Mr. Cox. I will do that. 

Senator Kennepy. I want to thank you for coming down. 

The subcommittee will now recess. 

(Whereupon, at 12:15 p.m., the subcommittee recessed until 10 a.m. 
Friday, January 30, 1959.) 
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FRIDAY, JANUARY 30, 1959 


U.S. Senate, 
SUBCOMMITTEE ON Lapor OF THE 
ComMITTEE ON Lazor 1ND Pusiic WELFARE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 4232, 
New Senate Office Building, Senator Jennings Randolph presiding. 

Present: Senators Randolph (presiding) and Dirksen. 

Committee staff members present: Stewart E. McClure, chief 
clerk; John S. Forsythe, general counsel; Ralph Dungan, profes- 
sional staff member; Michael Bernstein, minority counsel, and Ray 
Hurley, professional staff member. 

Senator Ranpotew. Good morning, ladies and gentlemen. I hope 
this is a pleasant morning for all of you. 

This morning we begin with the testimony of Charles H. Tower, 
appearing on behalf of the National Association of Broadcasters. 
We are considering, of course, proposed labor-management reform 
legislation. 

Mr. Tower, we are delighted to have you with us, and we are ready 
to hear your formal testimony at this time. 


STATEMENT OF CHARLES H. TOWER, NATIONAL ASSOCIATION 
OF BROADCASTERS 


Mr. Tower. Thank you, Senator. 

First, I shall state for the record my name and organization. My 
name is Charles H. Tower. I am manager of the Department of 
Broadcasting Personnel and Economics of the National Association 
of Broadcasters. The association is a nationwide trade association 
representing radio television stations and networks throughout the 
United States and its Territories. 

Senator, I might say at the outset that we were called on Wednes- 
day afternoon and asked if we would be willing to fill a spot on Fri- 
day morning. We agreed to this if we would not be burdened with 
the problem of preparing a written statement for this morning’s 
appearance. 

We wanted to spend our time preparing cogent things to say about 
this bill, rather than polishing the commas and semicolons in a state- 
ment. And if I may, and if it seems necessary and desirable, we will 
submit a statement at a later time to be inserted in the record. _ 

Senator Ranpvotren. I presume that you would want to submit a 
statement, And Jet’s allow it to stand in that form this morning. 

Mr. Tower. All right. 


145 








146 LABOR-MANAGEMENT REFORM LEGISLATION 





What we would like to say here this morning are a few brief things 
about this bill and about the problems of labor legislation as they 
confront this committee and as they confront the Congress. 

First, let me say that the broadcasters of the United States, and 
I personally, have nothing but the highest regard for Senator Ken- 
nedy and his expert staff who have worked so long and hard on this 
very complicated problem of labor legislation, if we disagree with 
the production of their efforts, I think it can be attributed to the fact 
that a different point of view in these matters sometimes brings about 
a different conclusion. 

As to our position on 8. 505, the Kennedy-Ervin bill, first the as- 
sociation is for corrective legislation in the area of union internal cor- 
ruption ; there is no question about that. 

Secondly, we are against the inclusion of nonrelevant Taft-Hart- 
ley amendments in a bill like S. 505, which is primarily a corruption 
bill, unless all needed Taft-Hartley amendments are included at this 
time. 

Thirdly, we are strongly opposed to section 103 as it is now found 
in S. 505. 

With that as a simple statement of position, let me amplify it a 
bit on one or two important points. 

There has been a good deal of discussion as to the scope of the 
labor legislation package. It seems to us that there are two possible 
ways to handle it, and either of these two ways is acceptable to the 
broadcasting industry, and to the broadcasting industry seems to make 
sense. One approach is an omnibus bill which would cover corrup- 
tion, collusion, and all needed Taft-Hartley amendments. 

A second approach is two separate bills, a union corruption bill and 
a Taft-Hartley amendment bill. This approach is acceptable to us. 
We do not feel, however, that it makes sense, nor is it desirable in the 
public interest, to combine in half measure these two approaches; it 
should be all one bill, or it should be two entirely separate bills. 

Specifically, in regard to S. 505, we have, as I stated earlier, two 
major objections to title VI, the so-called Taft-Hartley amendments, 
and to section 103. On title VI we think that title VI might be ac- 
ceptable in any of three situations. 

First, if it covered all Taft-Hartley amendments, title VI would 
be satisfactory. And at least it seems obvious to us that there are 
many more amendments to the Taft-Hartley Act that are worthy and 
necessary of consideration at this time, than those contained now in 
title VI of S. 505. 

Secondly, title VI amendments might be acceptable if they were 
closely related to the problem of corruption in unions. Only one of 
these amendments is even remotely related to corruption in unions. 

Or finally, these Taft-Hartley amendments in title VI might be 
justified if they were noncontroversial. I think as I will demonstrate 
in a minute, that these are all controversial. 

Briefly, let me take them one by one. 

Section 601 of title VI, the so-called preemption section, the no 
man’s land section: I think everybody agrees today that there is a 
need for some legislation in this area. There is considerable disagree- 
ment, however, as to just what this legislation should be. We believe, 
therefore, that this is controversial, and we would further say that 
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there is no relation between this problem and the general problem of 
corruption in unions. 

I might say this in passing—I don’t want to get in the matter of 
pre-emption language in any detail—I just might say in passing that 
the language of 601 as it is now written raises in our minds a number 
of imports int problems. 

First of all, it uses the idea of the ceding of jurisdiction by the 
National Board to those States where comparable statutes exist. This, 
of course, is Taft-Hartley language in essence. I doubt if there are 
today, or there will be in the future any situations in the United States 
where there will be a State labor relations statute sufficiently com- 
parable so that this type of cessation agreement is, from a statutory 
point of v lew, possible, 

Thus the effect of this language will be to compel the National 
Board to assert full jurisdictioin. And the caseload that follows from 
this assertion of full jurisdiction in our judgment will be over- 
whelming. 

Section 602 of title VI, the so-called extortion picketing section: 
This is ina remote way related to corruption in unions. More directly, 
it is related to abuse of union power. To us the important thing here 
with 602 is that the type of situation to which it is directed is rela- 
tively rare in American industry. And further, if we are talking 
about the invidious aspects of picketing, there are problems that are 
much more important than this. And we would cite, for example, 
coercive representation picketing, where much more important rights 
are involved, particularly the rights of employees. Under section 7 
of both the Wagner and Taft-H: rtley Acts, employees have the right 
to freely accept or reject unions of their own choosing. We think 
this is an extremely important right. And if we are talking about 
legislation to get at picketing which interferes with t's right, then 
this legislation in this area to prevent coercive representation picket- 
ing is far more necessary and far more important to significant rights 
than the extortion picketing section of 602. 

Also, when we talk about Taft-Hartley amendments relating to 
union abuse, the secondary boycott. problem comes quickly to mind. 

Broadcasters, for example, have a substantial interest in closing an 
important loophole in the secondary boycott provisions of the Taft- 
Hartley Act in the area of so-called secondary sponsor, or some- 
times called secondary customer picketing. This is a secondary boy- 
cott pure and simple, and not covered presently by Taft-Hartley. We 
think it should be, and is far more important to our industry, for ex- 
ample, than this extortion picketing section’ 602. 

Section 603 of Title VI: Union Shop Modification in the Construe- 
tion Industry. We are not part of the construction industry and 
thus probably in one sense are not qualified to discuss the problems 
of this industry in any detail. And yet as a student of labor rela- 
tions, I think a couple of observations are worth making. There are 
undoubtedly peculiar problems in the construction business when it 
comes to applying the union shop section of the Taft-Hartley Act. 
And yet in the discussion of these problems it seems to me there is 
a propensity to overlook one obvious and very basic point. And that 
is the reason why the union shop section of the Taft-Hartley Act 
was placed in the act originally. And the reason, as most of us 
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know when we reflect on it a bit, was to prevent, to do away with, the 
restrictive closed-shop hiring practices which existed prior to Taft- 
Hartley. There was general agreement, 1 think, that these practices 
were detr imental to the society as a whole. The construction indus- 
try prior to 'Taft-Hartley was one of those industries, one of the few 
industries, that was cited as a prime example of the unhappy and 
deleterious effects of closed-shop practices in a business. 

And thus in amending the Taft-Hartley prohibition of the closed 
shop the primary consideration should be: What will be the effect 
of these amendments on the prohibition against restrictive hiring 
practices in the construction business / 

Section 604, economic strikers: This is a controversial issue, as 
everybody knows in the labor relations business in the United States 
today. The unions are strongly on one side of this case, and manage- 
ment generally is quite strongly on the other side. I do believe that 
there is room and reason for compromise on this problem. I am cer- 
tain in my own mind that the situation which existed prior to the 
Taft-Hartley Act was inequitable from management’s point of view, 
and also, and probably more importantly, from the employee point 
of view. 

It may be, as some people have claimed, that the Taft-Hartley 
revision of this problem went completely the other way, and has 
thereby created inequities which hurt legitimate interests of organ- 
ized labor. This may be so. And if this is so, I think somewhere 
between these two positions there is legitimate compromise. But as 
for the inclusion of this item in this particular bill, I just don’t see 
that it has a place. It has nothing to do with corruption in unions. 
It has not been an issue which has been thoroughly presented in terms 
of testimony before the McClellan committee, if at all before the 
McClellan committee, and certainly was not thoroughly treated last 
vear before the Kennedy committee, and I doubt if this year it will 
be fully amplified. This is pure and simple a Taft-Hartley amend- 
ment, it has nothing to do with union reform or union democracy 
or corruption or collusion. 

Finally, section 605, supervisors: 605 proposes a change in the 
definition of “supervisors” under the Taft-Hartley Act. This obvi- 
ously has nothing to do with corruption in unions, collusion between 
unions and management, nothing to do with union reform internally or 
union democracy. There was no testimony on this issue to my knowl- 
edge before the McClellan committee. There was no testimony on this 
issue that amounted to anything last year before the Kennedy com- 
mittee. This is a very controversial point. Before the Taft-Hartley 
Act was passed, the Board in hundreds of decisions, and the courts, 
tried to hammer out the definition of the term “supervisor” under the 
Wagner Act. It was felt that this needed some revision, and it was a 
source of considerable examination and considerable legislative con- 
cern at the time of the Taft-Hartley Act, and this definition that now 
is contained in Taft-Hartley was written into it. There have been 
hundreds and probably thousands of decisions construing this particu- 
lar definition in the last 10 years. To my knowledge, the definition in 
Taft-Hartley and the definitions that have clarified it on the whole 
have proved to be satisfactory. We don’t see any need of tampering 
with this definition at any time in any type of legislation, and we 
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certainly don’t see tampering with it in this particular piece of legis- 
lation. 

I might say just one additional thing, Senators, because I think 
it is important. Last year, when this matter was before the country 
and before the Senate and before this committee, business interests, 
including the National Association of Broade asters, pointed out what 
seemed to us to be an inconsistency, that is, that here was a bill directed 
toward primarily union ¢ orruption, union democracy, call it what you 
will, and yet it contained these irrelevant and extraneous Taft-Hartle 
amendments. To us this is an unsatisfactory package; it doesn’t 
make sense. It just creates problems. If we are seriously interested 
in union democracy, let’s treat with union democracy. If we are 
interested in Taft-Hartley, let’s treat with Taft-Hartley. And if we 
are interested in the whole thing together, let’s treat it together. 

When management in the United States took this position last 
year they were, to put it mildly, roundly criticized for this position. 
And even in management, because of the publicity that was engen- 
dered, there tended to be more confusion as to just what was involved. 
There was criticism by some of our own people on this score. I am 
happy to say that today I think the climate has changed, that there 

a general recognition of the fact that these things don’t fit together, 
that there is an inconsistency here. And I cite as one small piece 
of evidence of that change of climate, the editorial in the Washington 
Post of January 24, 1959, which pointed up this very point. This was 
a position which the W: ashington Post, | am sorry to say, had not 

taken 8 or 9 months earlier. But even at this late date, we are happy 
to find that people are recognizing the fact that there is an inconsist- 
ency here. 

So much for title VI. 

Now, a brief word about section 103. 

Senator Ranpoteu. Mr. Tower, when you present your formal tes- 
timony, will you include the editorial in full ? 

Mr. Tower. Yes. I will be happy to insert it in the record now. 
I have it here. 

Senator Ranpoteu. Yes, we will insert it at this point. 

Mr. Tower. I thought I had it, but I can’t seem to find it. 

Senator Ranvorn. It is available to us. 

Mr. Tower. We will be happy to see that this is inserted in the 
record. I think it is a well-stated editorial. 

(The editorial referred to follows :) 


[From the Washington Post and Times Herald, Jan. 24, 1959] 
QUESTION OF PACKAGING 


Senator Kennedy has shown good judgment in introducing his revised labor 
reform bill early in the session and in moving promptly for committee action. 
In general, it is a good bill. Whether or not it would “virtually put Mr. Hoffa 
and his associates out of business,” as Senator Kennedy claims, it would cer- 
tainly put more squeeze on the racketeers in the ranks of organized labor than 
they feel today. The chief question about Mr. Kennedy’s bill is not whether 
it looks in the right direction but whether it goes far enough—or, to look at the 
matter from a different angle, too far. 

In general, the bill would strike at corruption within unions by requiring de- 
tailed disclosure of their financial operations and if any transactions by their 
officers which might involve a conflict of interest. It seeks to give workers con- 
trol over their unions by requiring secret ballot election of officers or of dele- 
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gates to the conventions at which officers are chosen. Numerous specific safe- 
guards to prevent undemocratic procedures would be written into the law, and 
the Secretary of Labor would be authorized to institute court action to upset 
improper elections and to substitute therefor honest elections supervised by his 
Department. Various safeguards would also be set up to prevent the use of 
trusteeships for exploitation of local unions and concentration of power. 

Mr. Kennedy has tried to draw a distinction between his “reform” bill and 
the larger task of overhauling the Taft-Hartley Act—a task which he promises 
to undertake later in the session, with the aid of a committee of experts. There 
is much to be s:id for this two-package approach. All the efforts of the last 
decade to achieve a comprehensive overhaul of Taft-Hartley have gone down to 
failure, carrying urgent reforms with them, although it must be remembered 
that the relatively mud WKeuneay-lves bul aied in the House last year but this 
Was partly because it was regarded as not strong enough. 

In any event, Mr. Kennedy has blurred the logic of his argument by including 
in his bill several Taft-Hartley changes that would norm ully go into the second 
bill. These are provisions to eliminate the “no man’s land” in the jurisdiction 
of the National Labor Relations Board; to ease the bargaining problems in the 
construction industry; and to give replaced strikers the right to vote in repre- 
sentation elections. If these amendments are to remain in the bill, Secretary 
Mitchell will have a strong case for including also his proposed reforms dealing 
with blackmail picketing and abuse of the secondary boycott. The indications 
are that Senator McClellan will also introduce a bill including some of the stiffer 
reforms that Senator Kennedy wishes to avoid. 

Undoultedly, the two-package approach is more likely to result in prompt 
action. But when all the sweetening is added to the first package the incentive 
to load it also with the stiffer reforms becomes irresistible. We think Senator 
Case of New Jersey is right in suggesting that the Taft-Hartley amendment be 
shifted to a second bill. 

Mr. Tower. Section 103: This, to us, is a very important section, 
and one to which this committee should give a good deal of attention. 
There was somewhat similar language in the so-called Kennedy-Ives 
bill last year. The language has been changed and modified, pre- 
sumably to take care of certain management objec tions, and has been 
reconstituted in section 103 of title I of the Kennedy-Ervin bill. 

In our judgment, this language is still objectionable, and I would 
like to try to point out just why. 

First, what does this language do? It does three things. It says 
that companies must report expenditures made for labor relations con- 
sultants where these consultants do a number of things. 

And the most important thing that they do, the most relevant to 
our problem here, is directly or indirectly persuade employees in the 
exercise of their rights under section 7 of the Taft-Hartley Act. 

Secondly, the section requires companies to report expenditures of 
over $2,500 in a calendar year, expenditures used directly or indirectly 
to persuade employees 1 in the exercise of the same rights. 

And, finally, consultants involved in this type of relationship, this 
type of activity, must also make a report. 

In looking at this particular provision, it seems to us worthwhile 
to keep one important fact in mind. <And that fact is that the Taft- 
Hartley Act and the Wagner Act before it (section 8 of the Wagner 
Act, section 8(a) of the Taft-Hartley Act) contain elaborate prohibi- 
tions against emplcyer interference ei restraint or coercion of em- 
ployees 1 in their rights to join or not to join a union, their rights to 
self-organization. 

These are elaborate prohibitions. They are backed up by literally 
thousands of board cases and court cases, trying to determine just 
when interference, restraint, or coercion exists. The relevance is just 
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this: This particular section of the Kennedy-Ervin bill, in our judg- 
ment, is nothing more than a pure and simple amendment to section 
§(a) of the Taft-Hartley Act. It is indirectly saying that this is a 
type of e mplo; ver coercion or interference. 

First, ma s look at the requirement that companies report expendi- 
tures over $2,500 used to directly or indirectly persuade employees. 
What is this driving at, or what typical practice might this interfere 
with? In the typical organizing campaign a union will use all the 
customary techniques of the political campaign—speeches, handbills, 
radio and television time, newspaper space, sound trucks—all the 
paraphernalia that is traditionally used to influence people, get them 
to vote a certain way. 

To counteract this type of effort—and I might say unions spend 
in certain cases a lot of money in this sort of thing. We don’t neces- 
sarily object to this—to counteract this union effort, companies also 
resort to the traditional techniques of trying to sell their side of the 
case, so that the employee, when he is confronted with the union’s 
message on the one hand, and the company’s message on the other 
hand, the employee will be able to make up his mind and decide which 
itshould be. 

Now, we think there should not be anything in this bill and we 
don’t think there should be anything in any bill which infringes on 
the right of an employer to have his legal : say or to use those methods 
which he w ants to use to have his say on the subject of unionization. 

We don’t want to see a union curbed in this area, and we don’t want 
to see an employer curbed in this area. Section 8(c) of the Taft- 
Hartley Act was put in that act tiebaicie of complaints that the Board 
and some court decisions were infringing upon the right of employers 
tosay what they wanted to, to express freely their opinions on the 
subject of unionization. Apparently there was soiveaaa feeling 
that the Board and the courts had gone too far. I personally don’t 
believe the Supreme Court had gone too far, I think it was quite clear. 

I think it is quite clear today that the right of an employer to 
express his views on unionization is not only guaranteed and pro- 
tected by 8(c) of the Taft-Hartley Act, but more importantly, it is 
protected by the first amendment of the Constitution. 

I think we go back to the Virginia Electric Power case and beyond, 
and this point is clearly doc umented. 

Now, 1t may be said that we are not infringing upon this right. 
We are not resticting what the employer can say. We are merely 
requiring him to report, if he spends over a certain amount. I sub- 
mit that in my judgment, at least—and I don’t claim to be a consti- 
tutional authority—but in my humble opinion, this restriction raises 
a substantial constitutional problem where it rel: ates to the right of 
the employer as it clearly does—to express his views freely on the 
subject of unionization. 

A second and obvious objec tion here is, of course, the fact that the 
inions themselves are not in any way required to report on this prob- 
lm. If a union spends $10,000 in trying to organize a plant, or the 
whole system of the General Electric Co., nowhere does this sum have 
to be reported. And yet if the company applies similar tactics and 
makes similar expenditures, the company will have to report. 
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Thirdly, to my knowledge—I haven’t read every last sentence in the 
record before the McClellan committee—but to my knowledge there 
is no testimony that suggests that there is a need for legislation to 
restrict the size of expenditures in campaigns to influence ene 
as to whether they shall vote for a union or against a union. I don’t 
think there is any testimony in the record on this point. 

And finally, I would say that this matter, requiring that expendi- 
tures of over $2,500 be reported, does not relate to the problem of 
union democracy, it does not relate to the problem of corruption in 
unions, nor does it relate even to the matter of collusion between 
unions and management except in certain limited situations. But 
finally, if there is a need for legislation in this area, let’s recognize 
that this is the Taft-Hartley ‘legislation. It is legislation, it is 
amendment material directed toward section 8(a) of the Taft- 
Hartley Act, and let’s treat it as such. 

Now, just a word on the reporting expenditures of labor consult- 
ants. First is the question as to who is a consultant. Now, I assume 
a labor relations lawyer, that is, a lawyer who advises management 
on labor problems, would come within the definition of ‘ ‘consultant.” 
[ might say the act itself, title V of the act, to my knowledge does 
not contain a definition of the term “labor consultant.” 

Now, if it does include a labor relations lawyer, that is, a lawyer 
advising management in the field of labor relations, the question is, 
what type of restriction does it impose on this individual? Now, it 
says you must report this expenditure, and the consultant must report 
it, if he is engaged in activity designed to persuade employees in the 
exercise of their rights under section 7. 

What if a company wants to know what it can say on the sub- 
ject of unionization—as all companies do, when the so-called knock 
on the door comes. When the union says, “We represent a majority 
of the people, and we have filed a petition with the Board”—the 
company wants to know what it can say to its people. Immediately, 
if it is sensible and well advised, it will find out from a competent 
lawyer just what it can say, because these laws are complicated. 

What can it do under the General Shoe decision, or the Peerless 
Plywood decision, for example? Cana labor relations attorney givea 
company advice on this matter, or might this not be regarded as 
indirectly trying to influence employees in their rights under see- 
tion 7? 

Section 103(c) of the act says advice giving under certain circum- 
stances—and I think it is not quite clear—is not covered. But I 
would like to know the relationship on the one hand between advice 
giving and indirectly trying to persuade. 

Passing just the matter of advice, what if an employer wants to 
have, as many of them do, their attorney talk to the people—they 
get so worried about what they can say and what they can’t say, and 
what questions may be asked in a meeting with employees when the 
issue of unionization comes up, they get so worried that they might 
make the wrong step, not knowing the law, that they would rather 
have their attorney, who may be an officer of the company, make the 
statement, or certainly be there with them and answer questions. 

Would this be persuading? I am certain a reasonable person would 
say, “Yes, it would be,” as this language now is set up. 
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I might say, there is no restriction here on the union asking a labor 
lawyer | to come in and talk to emp!oyees, no reporting required in that 
kind of situation. 

Our general feeling here is that Congress should be concerned with 
what is done, does it interfere e; what is said, does this constitute a 
threat or a promise ; not with who does it. If what the er 
wants to say is all right, it doesn’t make any difference who says 
Let the company choose, or let the union choose who shall be ‘he 
spokesman. Let the Board and the courts and Congress dwell upon 
what is said, and whether that is interference, restraint or coercion, 
in terms of the exercise of the rights under section 7. 

The objective of this entire section, but particularly the consultants 
section, it seems to me, is obv iously to get at the fixer, so-called. 
This is the individual who plays both sides of the street, and gen- 
erally in a payoff situation. There was testimony before the Me- 
Clellan committee on this. I am for getting at this fellow. There 
is no question about that, and I think most of American manage- 
ment is. We don’t have much truck with this sort of individual. 
But I think this is a relatively small matter. It is not important in 
American labor relations—certainly we should get rid of it where it 
happens, but let’s admit that this see not cover the majority of the 
eases. This matter is handled by section 112, which is an amendment 
to the Taft-Hartley Act. This is a type of collusion under Taft- 
Hartley appropriately covered here. We don’t think you need any 
more than section 112 to take care of this problem of the fixer. It 
is perfectly adequate to do the job. 

Finally, in regard to section 103, I sense here a certain interest in 
parallelism, the ‘idea that we have set forth here a number of fairly 
restrictive reporting requirements for unions, thus we better go over 
here and set up some reporting requirements for management. 

First, in this approach, 102 and 103 are supposed | to be parallel. 
They aren’t in my judgment; 102 relates to the conflict-of-interest 
situation, and 103 is a straight section 8 Taft-Hartley amendment. 
They are entirely different problems. 

And I would observe finally, in regard to that, that I really doubt 
if parallelism has any place in this type of legislation. I think what 
you try to do is find out, is there a problem, and then you legislate 
to correct that problem. You don’t set up legislation in other areas 
just to balance something off where there is no need for it. I think 
this is quite evident. 

Finally, just a word briefly about the rest of the bill. We don’t 
have too much to say about it, because we are not experts on the sub- 
ject of internal union practice. We have enough trouble with our 
own internal administrative problems, and we don’t seek to be ex- 
perts on the union’s problems. We know that they have them. 

As I said at the outset, we are against corruption in unions, just 
as we are against corruption in any part of the society —Government, 
eee informal associations, or unions. 

I do believe, however, that as a representative of broadcasting 
management, it is worth stating that, at least. personally—and I think 
our industry would subscribe to this—I think we should minimize 
when it comes to Government regulation. We don’t like to see the 
Government regulating in these areas unless there is a real need for 
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regulation. No more regulation than is absolutely necessary, and let 
the regulations in scope and method be tailored to fit the particular 
problem. 

As to title I, the reporting section, particularly 101, just one cas. 
ual observation; and this can be applied to some other sections of the 
bill. It seems to us it requires a mountain of reporting, and it is go- 
ing to take a large army of people to move the volume of paper work 
that will have been assembled. If this is the only way to do it, fine, do 
it this way. Tam against paper collecting, though, where 99 percent 
of the paper isn’t going to be of much use to anybody. This sort of 
thing tends to grow bureaucratic: ally by some well-known laws, and 
it gets to be a terrible headache for all concerned. 

Just as a suggestion—and we are not sufficiently expert to know— 

what about standards of recordkeeping—standards definitely set forth 
with selective inspections—rather than mountains of paperwork col- 
lected in one single spot which people can spend days going over? 

Title IT and Title ITI: Trusteeships and Elections. We take no 
position on these since we don’t know enough about these problems. 
Tt looks as though these are areas that need correcting. If this is 
the way to correct them, we are for it. On whether the administra- 
tion’s bill or the Kennedy bill does it a little better or a little worse, 
we take no stand as to that. 

Title TV: Codes of Ethical Practice. This is not obviously a major 
part of the bill. It interests us in this way, however. I don’t know 
just what it means. For example, if this came to our own industry, 
and we were to set up ethical codes of practice, what would we do? 
] suppose it comes down to the very simple statement, If the codes 
of neeotices that are needed are adequately set forth in sections of 
this bill or in some other statute, what else is needed? It doesn’t 
seem to me you need it in any sort of voluntary codes. But perhaps 
I am missing something. Perhaps there are some additional codes 
of fair practice going beyond what is contained in this and similar 
bills thet would reeulate the conduct in an important and necessary 
way. Offhand, I find difficulty in determining just what it would be, 
as applied to our own business. Our collective bargaining problems 
in broadcasting are substantive. They are not procedural problems 
of this tyne, they are not ethical in this sense. We have tough problems 
but hy ond large they don’t relate to this type of thing. 

Finally, in conclusion, let me just state again our essential position. 
First, we are for corrective legislation which will take care of corrup- 
tion in unions. 

Secondly, we are against title VI Taft-Hartley amendments, be- 
cause they don’t come close to doing the entire job needed in the Taft- 
Hartley field; they are controversial; they have nothing to do with 
corruption in unions, with the exception possibly of 602. 

And finally, we are strongly against section 103, because we think 
it is vaene, Tt touches unon one specific problem which is adequately 
handled by the proposed amendment to section 303 of the Taft-Hartley 
Act. By reference it raises a much broader problem which is basically 

relevant to section 8(a) of the Taft-Hartley Act, and it should be 
considered in that frame of reference. 

Senators. I thank you very much. 

Senator Ranpotpn. Thank you, Mr. Tower. 
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You have indicated that if the Taft-Hartley amendments were 
relatively noncontroversial, that they might properly be included 
in Senate 505. 

Now, is it not correct to say that each of the amendments contained 
in this measure, 505, was specifically and separately considered by 
the Senate last year, and each was approved in exactly the same form 
as contained in the measure before us ! 

In other words, Mr. Tower, does it not appear that there is already 
consideration and consensus in the Senate in the matter of those 
amendments ? 

Mr. Tower. Senator, I think you are correct in saying that each of 
these amendments in title VI was considered on the floor of the Sen- 
ate in those rather hectic days of Kennedy-Ives debate—and I think 
you will agree that they were hectic days. 

* My point is, and was at that time, that those amendments were not 
adequately considered before committees of Congress. We, for ex 
ample, did not touch the controversial question of the definition of 2 a 
supervisor. This is an extremely complicated problem. 

There are literally thousands of cases on this. To my knowledge, 
there was no significant committee consideration of this problem. I 
don’t think—and cert: uinly you, and particularly the committee staff 
that were there at the time, will correct. me if I am wrong—I don’t 
think that there was a page of testimony on this subject before the 
Senate committee last year, certainly nothing before the McClellan 
committee on this subject. 

We did not testify on it because we were surprised, frankly, when 
it came up. 

The same is true of some of these other amendments to Taft-Hart- 
ley. We think they are controversial; we don’t think they are ade- 
quately considered. 

Senator Ranvoten. Mr. Tower, I do not want to belabor the point, 
because I was not in the Senate last year. But I would say that I feel 
that perhaps there was not only a consideration of this matter, but 
also consensus on the subject. 

Now, to continue, Mr, Tower, would you not also say that it is cor- 
rect that Senator Kennedy and others urged last year that Taft-Hart- 
ley amendments not be included, but at the insistence of the adminis- 
tration they were added, is that correct? 

Mr. Tower. Well, there is certainly a political controversy over the 
size of the package, Senator, as I understand it. I now understand 
that the administration was pushing for a one-package approach. 
And the package that was initially proposed by the administration 
last year, and is now proposed by the administration this year, is a 
considerably broader Taft-Hartley amendment package than is con- 
tained in title VI. 

Senator Ranpoten. Mr. Tower, I think that the Senate acted on 
them affirmatively last year, and only those on which the Senate actu- 
ally expressed a consensus are included here in Senate 505. I think 
that you will find that to be true. 

Mr. Tower. There is no question but that these were passed by the 
Senate, Senator. 

I would say, speaking for American management, to the extent that 
I can, and certainly speaking for the broadcasters, that the title VI 
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amendments were not fully considered, and we would regard them as 
completely controversial, particularly those I have reference to, such 
as the supervisory definition, and so forth. 

Senator Ranvotrn. Mr. Tower, I know you are familiar not only 
with the provisions of Senate 505, but are also aware of the provisions 
of the administration bill which has been presented by Senator Gold- 
water. Does not the Senator in the administration measure deal 
rather extensively with the matter of employer reporting? And if 
you don’t feel th: it that is so, give us your views on the subject. 

Mr. Tower. Senator, because of the short time in which we have had 
to put together our testimony here, from Wednesday afternoon, we 
haven’t had time to study thoroughly the administration bill. I have 
been over it and recognize that it does have some reporting require- 
ments for employers. I haven’t had a chance to compare section 1038 
of Kennedy-Ervin and the comparable sections of the administration 
bill. If it is comparable to Kennedy-Ervin, we would object to it, for 
the same reasons. 

Senator Ranpotpw. I doubt that I could agree with your comments 
regarding employer reporting, especially in regard to the constitutional 
matters, although I certainly at this time would not want to go into 
them. But there are these constitutional issues that you indicated. 

When we think of the matter of the implied restrictions of the 
employer's right to free speech, would you touch again on that subject, 
just a little more? 

Mr. Tower. I think this is most appropriate in connection with 
103(a), too, where the bill states in effect that an employe er must 
report where he expends more than $2,500 in a calendar year in an 
effort or on activities designed to persuade directly or indirectly em- 
ployees in the exercise of their rights under section 7, or words to that 
effect. 

Now, the place in which this can come to the fore is in the election 
campaign situation, where the union uses all the customary tactics to 
present its side of the story, and the employer on the other hand tries 
to counter this campaign effort with the use of certain facilities on its 
side. And this in a plant of any size well might come to more than 
$2,500 and thus require the report. 

I would say certainly a restriction limiting the amount that an 
employer could spend would raise a constitutional question to this 
type of expression of opinion, and I am limiting it to that. And 
I have even some doubts as to the legitimacy of a reporting require- 
ment. 

I think a reporting requirement would get through on a constitu- 
tional basis only with a substantial showing that there was an over- 
riding public consideration involved in imposing this type of report, 
because this is in effect making a company say how much money it is 
spending to present its views on the question of unionization. 

Senator RanpotpH. May I interrupt to say, what about the exemp- 
tions which are contained here as you read the proposal on page 11? 

Mr. Tower. I am familiar with these, § Senator. The three exemp- 
tions to this particular problem—there is one in there that has to do 
with the use of publications. I think normally—I think we are talking 
about the same thing—publications normally 
Senator Ranpo.ex. Newsletters and so forth. 
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Mr. Tower. Of the normal type. This is a fairly carefully drawn 
exception, It might cover the usual weekly newsletter or the monthly 
newspaper that the plant puts out, but this isn’t the usual method of 
communication in an or ganizing situation. This is not the regular type 
of publication that comes out. “The usual method is a handbill specifi- 

cally for the occasion ; it might be a brochure of some type; it may be 
a newspaper ad; it may be 1 -adio and television announcements. 

I think this exception, as I read it covers only the routine, regular, 
normal employer and employee communication channels. If I am 
wrong on that, I would certainly like to know about it, because I think 
it is an important distinction. 

Senator Ranpoten. Mr. Tower, I think perhaps we would want to 
clarify the record and point out that in your testimony there is a very 
detailed financial reporting requirement imposed on unions in general. 
I am sure you would agree. You might want to look on page 6 of the 
bill 

Mr. Tower. Page 6, sir? 

Senator RanpotpH. Yes—and you will find that all expenditures 
must be listed in such detail as the Secretary of Labor requires. I think 
this is a much broader requirement than that proposed to be required 
by employers. 

Mr. Tower. Senator, I hope that you will understand that this dis- 
agreement between us is in good faith, honest men can disagree on 
these things. 

Senator RaNpoupnH. Yes. 

Mr. Tower. There is no question but that one is far more onerous, in 
a sense, than the other. But it strikes me that this isn’t the important 
point. It strikes me that the important point is, what is the problem 
here ¢ 

Now, the reason for the union financial reporting was to prevent 
somebody putting his hand in the till in a union organization. There 
was areal problem here. And apparently Senator Kennedy and those 
experts that have been working with him felt that the only way to get 
at this, or one important way to get at this is to require fairly elaborate 
reporting of financial data. If this is the w ay to do it, fine. It is one 

way, obviously, to do it. Whether it will do it, I am not sure. Some 
people say it won’t. I don’t know. 

The question on the management side is this, it seems to me, what is 
the problem here? Why this $2,500 requirement ? 

What are you trying to get at here? Does the amendment imposed 
relate to an identifiable and important problem? I don’t think it does. 

Senator Ranpotpn. Mr. Tower, I mention here the so-called con- 
sideration, and perhaps the consensus on the matter of the amendment 
tothe Taft-Hartley Act, last year. 

I have asked a member of the committee staff to refresh my memory, 
and I find that in the first day of the hearings last year, on the 26th of 
March, that Senator Kennedy said: 





In my original statement I said it was the hope of the subcommittee that these 
hearings would be confined to the recommendations and findings of the first year 
of the McClellan committee. The general subject of Taft-Hartley revisions, 
which have been before the Congress since 1947, some of which are badly needed, 
opens up a wide area of consideration, and I think it is more likely than not that 
if all of the suggestions as to the reform of the Taft-Hartley Act were considered 
by the subcommittee, that it would result in no action at all inthis area. Itis for 
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that reason that I am anxious to confine these hearings as much as possible. 
I think that we should hear every witness, who can talk about what he wishes, 
but to confine it as much as possible to these areas. 

Now, at that time Senator Ives said that he wished to make it clear 
that there was, of course, Taft-Hartley consideration, but that recom- 
mendations that were made in the select committee went to the amend- 
ment of the Taft-Hartley Act. And I think there was an agreement 
by Senator Kennedy and Senator Ives on that matter. 

Mr. Tower. Yes. To me the important point there, Senator, is Sen- 
ator Kennedy’s sti itement that we should limit our consideration to 
those things that came up before the McClellan committee. And I 
think that would meaaae redefinition of the term “supervisors,” and 
I think it would exclude 603 and 604 of title VI. 

The point to us is that these are strictly Taft-Hartley, have noth- 
ing to do even with those few items in Taft-Hartley which are in some 
way related to the problem of corruption. And as the W ashington 
Post editorial said, it seems to me, let’s separate these two, let’s not 
encumber this thing with controversial items. 

Now, if it is said that these title VI amendments are noncontroversial 
because of what happened in the legislative activity of Kennedy- 
Ives last year on the floor of the Senate, we don’t draw the same con- 
clusion from that. 

But whatever interpretation you might give to those proceedings at 
that time, certainly American management, I am sure, would say, these 
are controversial issues as far as American management is concerned. 

Senator Ranpotrn. Mr. Tower, one final comment. 

Section 604 on economic strikers is contained in the identical form in 
the administration bill of Senator Goldwater as in Senator Kennedy’s 
measure, 505; isn’t that correct ? 

Mr. Tower. Yes. I am told that there is, if not identical, compa- 
rable language. I think I pointed out earlier, many spokesmen for 
American management do not accept any modifie: ation in this area— 
my personal view is that this is one of those issues in which the treat- 
ment prior to Taft-Hartley was not fair. I think there are some 
situations in which post-Taft-Hartley treatment is not entirely fair. 

I do think there are ways to compromise this which will make 
this somewhi at fairer to both sides. 

Senator Ranpoten. Mr. Tower, I regret there are not more mem- 
bers of the subcommittee present this 1 morning, but they could not 
be present because of other duties. 

I am personally delighted to sit with my former colleague in the 
House, the able minority leader, Senator Dirksen. I am sure that 
Senator Dirksen would want to make some comment on the testimony 
or ask questions. 

Senator Dirxsen. I have only one question. Is it your thesis that 
proposals amendatory of the Taft-Hartley Act, unless they involve 
some issue of union democracy or corruption, ought not to be included? 

Mr. Tower. Our position is, let’s consider everything i in one pack- 
age, Taft-Hartley amendments or union corruption, or let’s separate 
them and treat them separately. 

Senator Dirksen. Of course, that invites the whole area of indi- 
vidual opinion. 

Mr. Tower. Yes. 
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Senator Dirxsen. I think that is all. 

Senator Ranpoten. Thank you, Senator. 

Mr. Tower, again we appreciate your presence. Thank you very 
much. 

Mr. Tower. Thank you, sir. I appreciate the privilege of testifying. 

Senator Ranpotpen. We are to have the privilege now of hearing 
the testimony of Matt Triggs, the assistant legislative director of the 
American Farm Bureau Federation. 


STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE 
DIRECTOR, AMERICAN FARM BUREAU FEDERATION 


Mr. Triees. Thank you, Senator. 

We have a brief statement, which I suppose is being distributed. 
Certainly the opportunity of presenting the views of the American 
Farm Bureau F ederation with respect to labor reform legislation and 
the bills before you is very greatly appreciated. 

The interest of farmers in this issue is obvious. The prices of 
things and services that farmers buy, farm production and marketing 
costs, farm return and net income, are all affected. Most importantly, 
farmers have an interest in these issues, as citizens. 

The American Farm Bureau Federation does not have policy with 
respect to many of the specific provisions of S. 505. We will there- 
fore refer only to those sections of the bill and to possible modifica- 
tions thereof, that do relate to matters covered by our policies as 
developed and adopted by the voting delegates of the member State 
organizations. 

The first of these is contained in section 112. Section 112 would 
amend section 302 of the Labor Management Relations Act by in- 
corporating a section 302(b) (2) therein, to prohibit the compulsory 
collection of truck unloading fees by a union or representative thereof. 
This provision is designed to eliminate a long existing “shakedown” 
practice whereby farmer shippers, and others, have been compelled 
to pay millions of dollars of tribute for a “service” not desired. We 
urge the retention of this provision in the bill, either in its present 
form, as an amendment to the Labor Management Relations Act, or 
as an amendment to the Hobbs Anti-Racketeering Act, where it would 
fit just as well. 

For some reason this proposal is not in the administration bill. 
So far as agriculture is concerned, we feel this is an important pro- 
vision. 

Section 302 of the bill provides that a union member who alleges 
a violation of the requirement of section 301 with respect to union 
elections and who has exhausted his intraunion remedies, may appeal 
to the Secretary of Labor, who may investigate the situation and may 
institute appropriate legal action. Section 303 provides that this 
shall be an exclusive remedy. 

We respectfully submit that this is undesirable as a general prin- 
ciple. The aggrieved person is denied his right of judicial remedy 
unless the Secretary of Labor decides to proceed with the case. The 
discretion is with the Secretary. The bill would take aw ay from the 
individual union member a right which he now has. This goes in 
the direction of government by men, rather than by law. For ex- 
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ample, if this provision had been enacted into law 2 years ago, the 
petition of certain Teamster Union members for judicial relief as 
a result of the election procedure that resulted in the election of 
James Hoffa as Teamster Union president, could have been accepted 
or acted upon by the court. The election of officers of all other pri- 
vate organizations is within the jurisdiction of our courts. We see 
no valid reason why similar jurisdictional provisions should not be 
applic able to labor unions. 

Section 305 of the bill prohibits persons who have been convicted 
of certain crimes from serving in specified capacities in a labor un- 
ion—but authorizes the Secretary of Labor to make exceptions thereto 
after appropriate hearing. We respectfully submit that no official 
of the executive branch of Government should be given authority 
of the kind proposed. This is another example of pr roposed legisla- 
tion that would operate to gradually convert our legal sy stem into 
one of men rather than law. 

Section 601 requires the National Labor Relations Board to assert 
jurisdiction of all disputes arising under the act as a means of elim- 
mating the so-called no man’s land between State and Federal au- 
thority, except that NLRB may cede jurisdiction to a State agency 
in those cases in which State statutes relative to labor-management 
relations are essentially identical to the Federal statute. 

It is our belief that even now it is impossible for the National La- 
bor Relations Board to give judicial consideration to the many cases 
that come to it for consideration. A further increase in its caseload 
would still further impair the ability of the Board to give judicial 
consideration to all the cases brought before it. It seems to us that 
there are two major alternatives that are preferable to that set forth 
in section 601. 

First, we recommend that jurisdiction over unfair practice cases 
be transferred from NLRB to the Federal courts. Under the present 
procedure, individuals harmed by the acts of others are denied judi- 
cial relief. We submit it is a basic principle of the American legal 
system that individuals harmed by another’s violation of law should 
have the opportunity for judicial redress. At the present time even 
the opportunity for administrative redress is limited and dependent 
upon the decision of one man as to whether or not a particular case 
will be referred for consideration by NLRB. It is, we believe, a 
fundamental concept of our governmental structure that judicial funce- 
tions shall be performed by the judiciary, not by an executive branch 
of Government. Furthermore, we believe that if such jurisdiction 
were to be transferred to the courts, the adjudication of the law would 
be accomplished under circumstances more removed from personalities 
and political considerations. 

Second, it seems to us that it would be desirable for the Congress 
to enact criteria to define the jurisdiction of Federal law and to “cede 
a broad area of jurisdiction to the States. A very substantial per- 
centage of the cases involved are basically local in nature, even though 
some interstate commerce may be involved. Certainly few would con- 
tend that labor-management relations law is firm and finally settled. 
But it can best be improved as experience demonstrates the advisability 
or inadvisability of certain measures or procedures. This is a big 
country with often significant variations in thinking in different areas. 
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There is, it seems to us, little virtue in a national uniform pattern 
which leaves no room for local differences and freedom to choose. 

Section 602(a) establishes a new unfair labor practice, picketing for 
the purpose of “the personal profit or enrichment of any individual 
by taking or obtaining any money or other thing of value from such 
employer against his will or with his consent.’ We respectfully sub- 
mit that there is a much broader issue here that should be dealt with. 
Many an employer engaged in marketing or processing farm com- 
modities, including many cooperatives, have been faced with a demand 
to sign up with a union, even though none or few of their employees 
were, or had indicated any desire to be, members of such union. Upon 
refusal to sign up, pickets appeared on the scene who were not em- 
ployees or even, usually, representatives of employees. Such picket- 
ing, when combined with other tactics, commonly is disr uptive to mar- 
keting. Under such circumstances many employers have given up, 
thus forcing their employees into the union. Others have resisted and 
experienced heavy losses in so doing. This is not legitimate collective 
bargaining. This is compulsion by a minority, or even by complete 
strangers to the operation. The right of the individual worker, even 
a majority of the workers, to belong or not to belong to the union, is 
overridden by superior economic force. We submit that section 602 
should be amended to define “stranger” or minority picketing for 
recognition purposes as an unfair labor practice. 

We strongly urge that there be incorporated in S. 505 a section 
designed to preserve the validity of State laws relating to racketeer- 
Ing, “embezzlement, and other matters covered direc ‘tly or indirectly 
in this bill. Otherwise, the net effect of the enactment of this bill 
might well be to narrow and weaken the remedies of the individual 
worker against abuse of authority by labor union leaders, rather than 
to broaden and strengthen such remedies. 

As you will note, we have felt this so important that we have 
underlined the paragraph. Certainly nobody assumed in Congress or 
elsewhere that the Smith Act would result in invalidation of State 
statutes relative to antisubversive measure, but it did. It is hard to 
tell how far the doctrine of Federal presumption might be carried 
in this instance if this act were enacted in its present form. 

S. 505 is primarily designed to minimize abuse of authority by 
labor union leaders in relation to their members. We are disap- 
pointed that the bill, with a few exceptions, fails to deal at all with 
the much greater problem—that labor unions have become and are 
becoming almost overwhelming concentrations of economic and polit- 
ical power, and that not only union members, but also the general 
public needs and should have protection against the abuses of such 
power inevitably stemming from its possession. Sooner or later so- 
ciety must deal with this problem, just as society found it necessary 
to legislate against abuses of corporate power. 

A brief enumeration of a few of the key points we have in mind 
in this connection follows: 

There is nothing in the bill " prevent the alliance of all transport 
unions that Mr. Hoffa (or his suecessor) would like to create. 
Mergers of corporations are considered illegal, if they result in a 
concentration of economic power adverse to the public interest. The 
same principle should, in our opinion, be applicable to labor unions. 








162 LABOR-MANAGEMENT REFORM LEGISLATION 


There is nothing in the bill to prevent two or a dozen unions from 
combining their economic force to accomplish an economic objective, 
or any other objective. 

There is nothing in the bill to shore up the now ineffective Corrupt 
Practices Act which supposedly prohibits political expenditures by 
corporations and labor unions or to prevent what is practiced by many 
unions but perhaps most frankly expressed by Mr. Hoffa when he 
said : 

There are two ways to play politics. You either make speeches or else you 
spend dough. We spend lots of dough. We got connections in the right places, 
We expect to keep them. 

There is nothing in the bill to prevent the forced collection of money 
for political purposes. Mr. Meany says that labor unions expect to 
iaabeowe the efficiency of their political operations, because— 

The scene of battle is no longer the company plant or the picket line. It 
has moved into the legislative halls of Congress and the State legislatures. 
It is our conviction that to compel an individual to financially sup- 
port an organization which has the promotion of political candidates 
and issues as one of its primary purposes is politically immoral and 
violates the spirit of the Bill of Rights. 

There is nothing in the bill designed to curb the performance of a 
variety of monopolistic practices by labor unions such as the deter- 
mination of prices, the control of production, the prevention of the 
adoption of technlogical improvements and practices (featherbed- 
ding), the restrictions of sales territories and outlets, the blacklisting 
of products and concerns, the use of economic sanction to compel 
payment for work not needed or wanted, or the employment of more 
men than necessary, or the use of secondary boycotts, which, despite 
the intent of the present act, are a common feature of many contro- 
versies and organization drives. 

There is nothing in the bill to moderate in any way the tremendous 
power that labor unions have acquired to take all the benefits of in- 
creased productivity or even to force wage rates up faster than pro- 
ductivity—which inevitably means a long-term upward trend in the 
general price level. 

We appreciate that the committee may not wish to deal with this 
whole issue in one bill; it may prefer to have several bills. But we 
do want to make it clear for the record that it doesn’t seem to us that 
this bill should be considered as a complete answer or that anyone 
should be led to suppose that it is the complete answer. The bill 
tends to deal with symptoms rather than root causes. It is our belief 
that sooner or later it is essential that we dea] with the basic under- 
lying issues. 

Again, may we express appreciation for the opportunity to present 
the views of the American Farm Bureau Federation on this matter. 

Senator Ranpotren. Mr. Triggs, we are appreciative of your testi- 
mony. And I wonder if you would clarify, and perhaps meke a more, 
shall we say, positive statement on whether you are for the principle 
bodied in this legislation. Do you believe that from these hearings 
by the sube -ommittee and the later consideration of the full com- 
mittee, and then we hope the consideration of the Congress itself, 
that there can come legislation which will be enacted into law which 
would, although not solving the so-called root problems that you 
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have determined to be salutary in this field, bring reform in this field 
of labor-management ¢ 

Mr. Triaas. Senator R: indolph, I can’t really answer your question, 
because I am not authorized to appear here to either support or oppose 
any particular bill. 

All I am authorized to do by our policy resolutions is to appear 
here to state our position with respect to certain provisions that are 
in the bill, or could be in the bill. 

Perhaps at some future date when the situation has been clarified 
as to the kind of bill that is likely to emerge from the committee, 
or go from the Senate to the House, our board of direc ‘tors might wish 
to interpret eae policy resolutions as favoring or opposing ‘the bill. 
ut Lam just not ina position to doso at this time. 

Senator Sauoeaie Mr. Triggs, how many members are in your 
American Farm Bureau Federation ? 

] Triccs. We have a membership of 1,600,000 farm families, 
located in 48 States 

Senator Ranpoteu. Are those the smaller or larger farm families? 

Mr. Trices. These are both large, medium, and small. There are 
2,100,000 farm families in the United States with gross farm incomes 
of $2,500 or more. We have most of these in our membership. Obvi- 
ously it has to include all sizes. 

Senator Ranpoitrn. You do find that the so-called family farm is 
being cut down, and more industrialized production is taking place? 

Mr. Trices. The size of the family farm is growing. Our careful 
analysis of this trend—we have obviously had to make a careful 
analysis, because we want to know what our membership potential 
is going to be next year and the year after that—indicates that there 
has been no loss of membership potential in the past 5 years, nor is 
there any in prospect in the next few years. 

Now, the size of the fs unily farm is increasing, and the total number 
of farms is decreasing. But what is happening is that large numbers 
of people that are subsistence farmers, residence farmers, people with 
uneconomic operations, sharecroppers, sharecroppers in large num- 
bers, are going out of agriculture, and these aren’t family “farmers 
either for the most part. 

So that the number of family farmers by any definition is remaining 
approximately constant. 

Senator Ranpoirn. In West Virginia we find increasingly a con- 
siderable number of persons who have farms and also work in ‘business 
or industry. Is that a development that is changing your overall 
membership ? 

Mr. Trices. Well, of the 414 million so-called farms in the United 
States, over 2 million consist of this kind of thing, of people who have 
generally a small farm operation, and live on it and have employment 
somewhere else, or who are retired, and so on. 

Senator Ranpotrn. The reason I mention this is because I imagine 
increasingly the farmer is becoming more interested in this type of 
legislation, ‘because he himself is a participant in the industrial system 
as well as in the agricultural program. 

Mr. Trices. That is certainly correct, Senator. 

Senator Ranpoten. Now, I note that you have indicated that there 
1s nothing in this measure 505 to prevent the alliance of all transport 
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unions that Mr. Hoffa or his successor would like to create. You are 
not attempting to be prophetic when you place in brackets “or his 
successor,” are you 4 

Do you think this will happen sooner or later ? 

Mr. Trices. The reason for putting “or his successor” in brackets 
is that as long as the power remains, I think it is perhaps natural that 
Mr. Hoffa would seek to expand his power, I think it is probable that 
any successor to Mr. Hoffa would seek to expand the power that he 
has. This is just human nature. 

Senator Ranpoteu. You would indicate then to the subcommittee 
what you believe perhaps to have been the power or the abuse of 
power of Mr. Beck and is now the power or the abuse of power by Mr. 
Hofia; is that correct ¢ 

Mr. Triaes. I think this is a correct conclusion of fact on the basis 
of my understanding of the problem. 

Please don’t misunderstand me. I am not accusing Mr. Hoffa 
of doing some of the things that Mr. Beck did. I think that Mr, 
Hoffa is interested in the question of his personal power and the power 
of the orgenization that he represents. I think it is a wholly natural 
thing that people in any line of occupation like to have and enjoy 
power. I think it is the responsibility of law to seek to assure that 
no person acquires too much power or abuses the power which they 
might acquire. 

Senator Ranpotpn. Mr. Triggs, I presume that with the marketing 
procedures of our farm products that there is an increasing interest 
among your membership in matters of transportation of those prod- 
ucts and that is why you have called specifically to our attention the 
matter of a possible transport union growth; is that correct ? 

Mr. Peron That is correct. 

Frankly, agriculture and agricultural interests have had a tremen- 
dous problem over the years with local units of the Teamsters Union. 
This truck-unloading racket that I mentioned that exists in most At- 
lantic cities is a Teamster Union operation. The Teamsters is the 
union—happens to be the union—that most commonly tries to organize 
all types of agricultural marketing, processing, and handling indus- 
tries, and they have a right to seek to organize them under the Taw, but 
they commonly use what we would consider to be arbitr ary and coer- 
cive tactics in doing so, and by that I mean secondary boycotts and 
what you might call recognition or organizational picketing. It comes 
pretty close to being forceful picketing in many instances. 

Senator Ranpotren. I make one final observation. I asked you 
about your position on the broad aspects of this type of legislation. 
I return now to your statement where you indicate that you have no 
policy with respect to certain specific provisions, but I do think that 
you should make available to the subcommittee and to the commit- 
tee any consensus or sounding of opinion that may come from your 
membership of 1,600,000 farm families during the progress of these 
hearings. 

You indicate the importance of your segment of the population to 
our economy. I do hope if you find that you have certain conclu- 
sions you oar desire them to be submitted to the subcommittee for 
inclusion in the record at a later date. 
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Mr. Trices. Well, it might develop that such develops and our 
board gives further ‘consideration to the matter and, if so, we would 
certainly be happy to do so. 

However, I should perhaps say that our policies are pretty firmly 
developed for the year as a result of a policy development procedure 
that we spend an awful lot of time and effort working on, and it cul- 
minates in our resolutions at our annual meeting, and that is the 
“Bible” for the following year, that even our board of directors is 
powe rless to change. 

Senator Ranpoten. I imagine there is some flexibility. You are 
not straitjacketed by those resolutions. 

We thank you very much for the testimony which you have given. 

Senator Dirksen 

Senator Dirksen. No questions. 

Senator RanpoLtpH. Now we will recess the hearings until Mon- 
day of next week, at 10 a.m. <A tentative list of witnesses includes the 
American Retail Federation, the Associated General Contractors, the 
National Farmers Union representatives. 

Thank you all for being with us this morning. 


(Whereupon, at 11 20 a.m. , the subcommittee recessed, to reconvene 
at 10 a.m., Monday, February 2, 1959.) 
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MONDAY, FEBRUARY 2, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON LABOR AND Puspiic WELFARE, 
Washington, D.C. 


The subcommittee met, pursuant to recess, at 10 a.m., in room 4232, 
New Senate Office Building, Senator John F. Kennedy (chairman of 
the subcommittee) presiding. 

Present: Senators Kennedy (presiding), McNamara, Randolph, 
Goldwater, Dirksen, and Prouty. 

Also present: Senator Cooper of the committee. 

Committee staff members present: Stewart E. McClure, chief clerk ; 
John S. Forsythe, general counsel; Ralph Dungan and Samuel V. 
Merrick, professional staff members; Michael Bernstein, minority 
counsel, and Ray Hurley, professional staff member. 

Senator Kennepy. The subcommittee will come to order. 

T = first witness this morning is Mr. Harry Browne, attorney, Kan- 


sas City, Mo., who is representing the American Retail Federation. 


STATEMENT OF HARRY BROWNE, ATTORNEY, AMERICAN RETAIL 
FEDERATION, KANSAS CITY, MO. 


Mr. Browne. Mr. Chairman and Senator Goldwater—— 

Senator Kennepy. We are very glad to have you here. 

Mr. Browne. Thank you very much. I hope you can say the same 
thing after I am through speaking. 

[ am glad to be here, too, Senator. 

I am an attorney from Kansas City, Mo., with the firm of Spencer, 
Fane, Britt & Browne, and devote my entire practice to the field of 
labor-management relations. 

Incidentally, Senator, I have a prepared statement which I am 
going to paraphrase. I would like for it to be made a part of the 
record in its entirety, however. 

Senator Kennepy. Yes. 

Without objection, we will make that a part of the record. 

(The statement referred to follows :) 


STATEMENT OF Harry L. Browne, ATTORNEY, AMERICAN RETAIL FEDERATION 


Mr. Chairman and members of the Labor yr early my name is Hoerry lL. 
Browne. I am an attorney with the firm of Spencer, Fane, Britt & Browne in 
Kansas City, Mo., and devote my entire practice to the field of labor-management 
relations. I appear here today on behalf of the American Retail Federation. 
The American Retail Federation consists of 31 national retail associations and 
38 statewide retail associations comprising a membership of approximately 
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800,000 retailers. Rosters of the retail industry groups represented are attached 
and made a part of this statement. 

The authors of Sen:ute bill, S. 505, are to be commended for their concern 
with racketeering in labor relations and with the abuses of union power now 
so widely known as to demand wise and ejifective reform. Our hope is that 
we may be of help to this committee and to the Congress in preparing legisla- 
tion which will be constructive and really effective. 

This bill has been labeled a labor-management reform bill. which would 
naturally give rise to the expectation in the minds of the publie that the bill 
would effectively remedy those conditions which have been brought to light 
recently and shown so clearly to be long overdue 

The official explanation of S. 505 states that it is “an effective measure that will 
protect workers, employers, honest unions, and the general public from the 
unscrupulous or dictatorial tactics of the few racketeers.’’ This statement 
mistakenly assumes that all dictatorial tactics of labor leaders can be ascribed 
only to those who are “racketeers.” It also assumes that the limited reporting 
and disclosure provisions and other restrictions on racketeers, and the limited 
definition of racketeers by the applicability of the racketeering provisions of the 
bill to those who have actually been convicted of certain crimes, will be effective. 

The official explanation of the bill points out that the McClellan committee 
has been concerned chiefly with “improper activities,” with corruption, con- 
flicts of interest, unethical and undemocratic practices. The bill is ealled anti- 
corruption legislation and it is stated that the “immediate problem is anti- 
racketeering.” 

There is a serious hiatus between racketeering as defined and limited in 
this bill, and lnbor-management reform. It is claimed that the bill will reform 
the evils disclosed by the McClellan committee (other than those heretofore 
reformed by legislation) and that it will virtually put Mr. Hoffa and his ilk 
out of business. We do not believe that these predictions are justified. 

We believe that the bill as shown and as explained by the sponsors is seriously 
deficient. 

The McClellan committee disclosures show that the dangers to our society 
and to the rights of employees, employers, and the public is due to the con- 
centration of too much power in the hands of certain unien leaders. The bill 
assumes that the evils will be corrected (a) by limiting the use of convicted 
felons as union agents, (6) publicizing union finances, and (¢c) by providing 
that payments for illegal purposes could no longer be concealed. 

Is this merely a limited antiracketeering bill as seems to be the case, or is it 
really a labor-management reform bill which it has been represented to the 
public to be? 

In order to determine whether the bill is an adequate labor-management reform 
bill, we must first address ourselves to the question of the evils disclosed to the 
public by the McClellan committee investigations and other public disclosures. 
The basis of this threat to the national economy and to the liberties and rights 
of employees, employers, and the public are: 

(1) Unbridled and autocratic power of labor union bosses ; 

(2) Absence of democracy in labor unions: 

(3) Ability of labor union leaders to use the tremendous funds at their 
disposal— 

(a) To entrench themselves in power ; 
(b) To defeat opposition ; and 
(ec) To demoralize and nullify the rights of individual union members; 

(4) The use of organizational picketing which is a signal to union mem- 
bers that they had better not cross the picket line regardless of the merits 
of the picket line; 

(5) Lack of legal protection of the rights of employees to refrain from 
union membership because of union corruption, despotism, or any other 
reason ; 

(6) Loopholes in the secondary boycott provisions of the existing law; 

(7) The no man’s land between State and Federal jurisdiction which al- 
lows employers and particularly small employers to be deprived of their 
legal rights because of— 

(a) The uncertainly of their remedy ; 


(b) The time and expense involved in determining whether they have 
any rights; and 
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(c) If so, where they can be protected, while meanwhile their busi- 
nesses are being ruined through organizational picketing; 

(8) The use of vast union funds for political purposes which in many areas 
has resulted in a complete breakdown of local law enforcement. 

(9) Use of goons (not necessarily convicted felons) to enforce discipline 
among union members and to prevent the airing of complaints. 

(10) The heavy odds against any rank-and-file union member who wishes 
to use the deinocratie process either to complain against the arrogance, cor- 
ruption, and domination of union bosses, or often merely to ask a question 
or express an opinion, 

The proposed bill which has been labeled a labor reform bill is misleading in 
that it does not make the reforms so sorely needed. 

As will be pointed out later in the detailed comments on the specific provisions 
of the bill: 

(1) It does not touch some of the basic bulwarks of the dictatorial power 
of union leaders ; 

(2) In those areas where an effort is made in the direction of coping 
with an eyil (such as the reporting provisions as to union officials), it does 
not do the job; 

(3) It does not provide for union democracy ; 

(4) It affords no protection for rank-and-file union members who might 
have the courage to assert their rights; 

(5) It deprives employers of their right of free speech; and 

(6) It invades the attorney-client privileged relationship. 

The provisions of the proposed bill are filled with ambiguities and the time 
allotted for hearings on this bill are wholly inadequate to afford a proper study 
and discussion. Because of the complexity of the subject, we believe it would 
be a grievous error for the Congress to stampede any legislation, however well 
intended at the cost of ineffectuality, unsoundness, or positive harm. 

Section 101 (a) through (d) deals with the reporting by labor organizations. 
They require every labor organization to file with the Secretary of Labor a copy 
of its constitution and bylaws together with a report containing information 
relating to names of its officers, fees, dues, and certain procedures, 

At the outset, it should be noted that this section assumes that every labor 
organization has a constitution and bylaws. As a matter of fact, many locals 
of unions do not have constitutions and it appears of doubtful value to have 
locals just filing the constitution of the international. 

Regarding the information required in the report such as names and titles 
of its “constitutional officers,” here again this reporting requirement is futile 
if the union has no constitution. 

Section 101(a), relating to reports to be filed by unions, appears to be a sub- 
stitute for section 9(f) of present law, and section 101(e) specifically repeals 
section 9(f) of present law. Therefore, the experience in the administration of 
the present section 9(f) should be noted. The present law requires that the 
labor organizations file with the Secretary of Labor copies of its constitution and 
bylaws and a report in such form as the Secretary may prescribe. It has been 
held sufficient compliance with this section of present law, if the union merely 
files copies of their constitution and bylaws. 

The bill, S. 505, in this respect, is even weaker than present law in that section 
101(a) (5) requires either a detailed statement or reference to provisions of its 
constitution and bylaws. Thus, the conjunctive requirement of present law is 
changed to an alternative one. We sincerely doubt, therefore, that any future 
interpretation would require more than is required by present law and might 
require even less. 

It is also suggested that section 101(a), subsection 5, be amended by inserting 
therein a provision requiring the labor organizations to specify the exact con- 
ditions under which a member can lose membership in the labor organization 
rather than general statements such as “conduct against the best interests of the 
organization,” and the actual amounts of assessments and fines or other charges 
that may be imposed upon members for the reporting period in addition to the 
procedures as required by the bill. If maintenance of membership in good stand- 
ing is one of the conditions laid down by the labor organization for the con- 
tinuance of membership status, then there should be some definition of what the 
term “maintenance of membership in good standing” means. 

Section 101(b) is apparently a substitute for 9(g) of present law. Since 
there has been some 12 years of experience with the provision of present law, 
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if it is to be changed, it should be changed in the light of that experience. It 
is common knowledge that the reports filed by many unions disclose little or 
no financial information. It is suggested that section 101(b) be amended go 
as to require the records maintained by the labor organizations and the reports 
filed be in conformance with good accounting practices or standards comparable 
to those required of corporations by the Securities and Exchange Comuiission, 

Specifically, we recommend that section 101(b), subsection 2, be amended 
by including therein a reference to all fines and assessments or other charges 
collected by the labor organization from its members during the preceding 
year. 

In no event should the penalty for violation of sections 9 (f) and (g) of 
present law be repealed. The penalties provided by sections 9 (f) and (g) 
are, if properly administered, meaningful and compel reporting by unions. Any 
labor organization which does not file the required reports should indeed be 
denied the right to represent employees. 

Section 101(¢c) is also much weaker than existing law. At the present time, 
a labor organization must furnish its financial report to its members (section 
9(f), subsection B-2 of the Taft-Hartley Act). Subparagraph (c) merely 
requires that the information be made available as the Secretary of Labor 
shall prescribe. Conceivably, it could mean that all the union would have to 
do is post a copy in the office of the local union president where no rank-and- 
file member would seldom tread. 

Thus, subsection (c), like subsection (a) and (b) of section 101 are material 
amendments to the Taft-Hartley Act and each weaken the provisions of that 
law. 

Section 101(d) is the “out” for the labor organization which wants to avoid 
the law. This section permits the exemption from the filing requirements labor 
organizations having fewer than 200 members and having gross annual receipts 
of less than $20,000. This permits the creation of many small or “paper” 
locals who would thereby be enabled to avoid the filing requirements of the Act. 
Experience has shown that many of the worst abuses have occurred in these 
small, artificially created paper locals. Again, it is both a material and weak- 
ening amendment of the Taft-Hartley Law. 

Section 102 is the conflict-of-interest provision which. requires reporting by 
officers or employees of labor organizations to the Secretary of Labor of certain 
transactions. 

Two questions immediately occur to us with respect to this subsection: 

(1) Why should not the report be to the membership as well as to the Secre- 
tary of Labor? 

(2) Why is the “conflict of interest” limited to the employee, his spouse, 
or minor child? Would not the officer or the employee of the union be permitted 
to conceal the machinations of a Dave Beck, Jr., because he does not happen 
to be a minor child? 

Since it is always impossible to anticipate every possible example of mis- 
conduct it is recommended that a catchall provision be added to this section 
so as to require the reporting of every tyne of conflict-of-interest transaction 
and with whomsoever that transaction involves. 

A new subsection 7 should also be added to 102(a) permitting members to file 
suits in the U.S. district court to restrain violations of the conflict-of-interest 
provision in section 102 and actions for an accounting and appropriate disclosure 
proceedings where necessary. This would be an additional remedy to those 
provided in section 104. 

In other words, it is felt that the express provisions of section 102(a) should 
he enforcible through suits of a member where immediate relief is required. 
They should have rights comparable to those given stockholders under the SEC 
law. 

Section 102(¢) should also be improved so as to add to the verb “holds” on line 
16. nage 10, “or has held.” 

Section 103(a) requires reporting by an employer of arrangements he makes 
with a labor relations consultant by which such consultant undertakes activities 
where an object thereof directly or indirectly is to persuade employees not to 
exercise or as to the manner of exercising the right to organize. 

Subparagraph 2 contains the same reporting requirements with respect to 
expenditures in excess of $2,500 with certain exceptions. 


Section 103(b) also requires labor relations consultants to report such arrange- 
ments. 
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These sections create the presumption and proceed on the premise that there 
+s some impropriety in persuading employees to refrain from organizing. Section 
7 of the National Labor Relations Act guarantees to employees this right and 
section 8(¢) gives to the employer the right to persuade provided such persuasion 
contains no threats of reprisal or force or promise of benefit. 

This restriction upon the employer's right to persuade is an impairment of free 
speech under the Constitution. ‘This right is reaffirmed by section S(c) of the 
National Labor Relations Act. 

We feel that the types of persuasion which should be regulated are already 

nroscribed by the National Labor Relations Act. 
' Furthermore, a price tag should not be made a criterion for reporting legiti- 
mate persuasion. These sections are so broadly written that an employer would 
be in constant jeopardy not knowing whether his arrangement with a labor rela- 
tions consultant is merely advice which is exempt or indirect persuasion which 
must be reported. This dilemma will make many employers reluctant to inform 
their employees fully on the facts and their rights, and “sweetheart contracts” 
will become the order of the day. 

In section 103(b), it should be noted that every “person” engaged in providing 
jabor relations consultant services is required to report certain activities. Sec- 
tion 501 defines “person” as including legal representatives. Thus an attorney 
is placed in a position of either reporting arrangements he makes with his client 
and being in violation of his canon of ethics, or not reporting and being guilty of 
acrime under this bill. 

We feel that the present law makes unlawful the Shefferman type of activities 
which presumably section 103 is intended to cover. However, if Congress feels 
that reporting is necessary, then it should be confined to cases where the employer 
either directly or through an intermediary has made a payment to his employees 
which violates the rights guaranteed to them under section 7 of the National 
abor Relations Act or engages in espionage activities which we believe are 
already outlawed by section 8(a) (1) of the present law. 

In other words, we believe that Congress, in attempting to curb the Shefferman 
type of activity, should not enact such broad legislation which would restrict 
employers in the exercise granted to them now under the present section 8(c) 
of the act, thereby depriving employees of information which they should have 
if they are to cast an intelligent ballot. 

Of course, section 8(c) is that part of the present Labor-Management Relations 
Act which protects the right of free speech. It would be hard to imagine a more 
material amendment to the Taft-Hartley law and one more violative of the free 
speech amendment to the Constitution. 

Section 110 imposes a fine upon employers or other agents of a labor organiza- 
tion who make false entries or destroy records. A provision should be added 
to make certain that this fine is not paid by the labor organization or out of union 
funds directly or indirectly. 

Section 112 again amends the Labor-Management Relations Act (sec. 302 
(a)(3)) by making it unlawful for an employer or any person acting on his 
behalf to make any payment to an employee or group of employees for the purpose 
of causing such employee or group to influence any other employees in their 
right to organize. 

Subsection (c) exempts payments by the employer to any of his employees 
“whose established duties include acting openly for such employer in matters of 
labor relations or personnel administration.” This section would appurently 
permit employers to make payments to members of their industrial relations or 
personnel departments. However, only the very large employers have industrial 
relations or personnel departments so that the small employer who has no such 
department is discriminated against. 

As retailers, we have in every organizational campaign seen the benefiis of 
organization greatly and falsely magnified by the union organizers. If the 
employees are to know the truth with respect to such claims, the information 
must of necessity be furnished by such people in the management hierarchy. 
For example the buyer, who is closest to employees, since his established duties 
do not include “acting openly in matters of labor relations,” he could not be used 
to inform the employees of the facts and their rights. 

Is our supervisor for the small employee to be judged guilty of a crime for 
expressing legal viewpoints because his “established duties” do not include “act- 
ing openly for such employer in matters of labor relations or personnel admin- 
istration?” 
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We wish to make two points relating to trusteeships. The first is that the 
report should be signed by the trustee as well as the president and secretary or 
principal officers of the labor organization involved as provided in section 201 (a), 
Secondly, union members should be given the right to seek relief from a trus. 
teeship in a court of equity with authority in the court to appoint a receiver if 
that authority is indicated to determine whether a dissolution or merger is in 
fact bona fide as required by section 208(a). Here again the right of a union 
member should be similar to the stockholder in a corporation, 

Title 3—Elections is inadequate for the following reasons: 

(1) No provision is made for the protection of the membership at nominating 
meetings. Some sort of primary procedure should be available. 

(2) The nominations and elections should be held under the proper auspices 

(3) Since in most union elections so few of the members vote the members 
should have an opportunity to vote by mail ballot if desired. 

(4) Neither union money nor union facilities should be used on behalf of any 
candidate in connection with union elections. 

These suggestions could be carried out by changing in subparagraph F to 
also provide for a fair nomination or election of officers by a truly secret ballot 
or adequate opportunity for eligible voters to cast their ballots. 

Section 305(a) provides that persons convicted of certain listed crimes may 
not serve as an officer, director, trustee, business agent, ete., of a labor organiza- 
tion. The crimes listed are deficient in their omission of such crimes as murder, 
homicide, felonous assault, kidnapping, mayhem, and other crimes of violence 
or moral turpitude. Actually, persons in these categories should not be per- 
mitted to hold office. We doubt the wisdom of permitting the Secretary to per- 
mit union members guilty of any of the listed crimes to hold office in labor 
organizations. 

Section 401 declares that it is in the national interest to set up codes of 
ethical practice to govern an employer in “the conduct of business and the use 
and expenditure of funds—to promote harmonious relationships between such 
employer and labor organization, which represent or seek to represent such 
employer's employee and to eliminate and prevent improper and unethical activi- 
ties between employer—in derogation of the right of employees under section 
7 of the National Labor Relations Act.” 

Such a code would undertake to tell an employer how to run his business 
and how to use and spend his money in order “to promote harmonious relation- 
ships between such employer and labor organization, which represent or seek 
to represent such employer’s employee.” 

Section 402 sets up an advisory committee on ethical practices composed of 
five union members, five industry members, and five public members, to set up 
the code. 

Section 403 provides that after 3 years the Secretary of Labor shall report to 
Congress whether the codes adopted are, in his opinion, effective and recommend 
legislation to further restrict employers in the administration of their affairs 
and in the use and expenditure of their funds. 

Since these sections declare it in the national interest to “promote harmonious 
relationships between such employer and labor organization which—seek to 
represent such employer’s employees,” the codes set up would necessarily prevent 
an employer from taking any action even though permitted by law, if it would 
convince the employees to vote against a union. 

Since the codes of ethical practice would require an employer to conduct his 
business and spend his money “to promote harmonious relationships between 
such employer’s employees,” it follows that no longer will an employer be per- 
mitted to conduct his business or spend his money except if the result would 
be to organize his employees. 

Titles 1 through 5 of Senator Kennedy’s bill make a number of amendments 
to the Taft-Hartley law and title 6 of the bill is devoted entirely to amendments 
of that law. We set forth hereafter the amendments which we believe are 
absolutely necessary to the Taft-Hartley law and will only make comments 
briefly on the amendments made in title 6 by the Senator’s bill. 

Section 605 amends the definition of the term “supervisor” by striking out 
the word “or responsibly to direct them” and inserting the words “or whose 
principal function is responsibly te direct other employees.” This definition has 
stood the test of some 12 years’ use in collective bargaining contracts and in 
decisions of the NLRB and courts. We are not sure just how the change would 


affect our industry or other industries. We believe the change in this definition 
at this time would be inadvisable. 
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Section 604 deals with the problem which has been commonly described as 
the “voting rights of strikers” by eliminating the provision of the present section 
9(c) (3) and leaving it to the NLRB to determine who should vote in those cases 
where union strikers have been replaced. This is the only provision of the Taft- 
Hartley law which attempts to discourage strikes by making the union calling 
the strike take the risk of being supplanted by another union or no union. This 
could happen if its members are replaced, a right which the employer has. We 
believe this amendment to be ill advised. 

Section 602 would appear to outlaw a limited type of blackmail picketing. 
However, it is limited to situations which have almost never arisen and as 
written it would be almost impossible to prove the necessary motivation. 

Section 601 attempts to deal with the twilight zone situation created by recent 
Supreme Court decisions providing that the NLRB take jurisdiction over all labor 
disputes. While we agree that a solution to this problem is absolutely necessary, 
we believe the solution provided by Senator Kennedy’s bill is not the proper one 
and will make our recommendations on this problem below. 


ORGANIZATION PICKETING 


No business is more vulnerable to a picket line than a retail store. This is 
true because the American public, while educated more or less to respect or avoid 
picket lines, generally is unable to distinguish among the variety of purposes for 
which a union may picket even though the picket signs technically satisfy the 
law. A picket line outside a store tends only to mislead the public. They assume 
the employees are on strike. They tend to avoid the picketed store either on 
principle or because they would rather not be involved in the annoyance created 
by picketing. Moreover, the picketing will stop incoming and outgoing deliveries, 
building maintenance and other necessary functions in the operation of the store. 
The store will suffer serious and irreparable injury. In any individual store, 
business lost by reason of picketing is never recovered because the customer can 
always satisfy her wants at another store. 

Our members report instances of organizational picketing in every State in 
the Union. We estimate that this union tactic has been used at least twice as 
many times in 1955 than in 1954. It is increasing in 1956, 1957, and 1958. In 
many cases the union has no members whatsoever in the store. In most cases 
they have been found not to have a majority of the employees who signed 
membership cards. If the union had a majority it would have gone to the 
NLRB and obtained an election. The organizational picket is used because 
the union organizer knows that the loss in business will bring great pressure 
on the retailer to force his employees to join the union. Not only is there pres- 
sure on the employer to force his employees into the union but there is direct 
pressure on the employees. Many retail employees work on a commission basis. 
As the picket line turns prospective customers away from the door thus diminish- 
ing his pay, he is pressured to join the union against his will to end the picketing. 
In some cases the organizational picket line has been used after the union has 
lost an NLRB election. This was found to be an unfair labor practice under 
present law in the landmark Curtis Bros case (41 LRRM 1025). However, 
this decision has since been reversed by the court of appeals. 

This decision, however, is of little comfort to the small retailer who continues 
to be picketed for a year or two while the NLRB seeks enforcement in the court 
and then a possible contempt action. Again it is a decision of the NLRB which 
possibly might not stand up in the courts. It should be made clear in the 
statute that any picketing by a minority union is an unfair labor practice under 
section 8(b) (4) of the act with the mandatory injunction provisions of section 
10L applicable thereto. 

The Curtis bill, S. 76, would provide effective remedies for these pressure tac- 
tics. We urge passage of the Curtis bill, S. 76, because it also addresses itself 
to the sevondary boycott loopholes. 

The field of retailing is a prime example and a prime target for the ruthless 
union which seeks to foist itself upon unwilling employees. Anyone with the 
slightest experience in labor relations knows that organizational or recognition 
picketing is carried on by unions in most cases because the unions do not repre- 
sent a majority of the employees, where they are not wanted by the employees, 
and where indeed, they may have been affirmatively rejected. Congressman 
Teller, an authority in this field, stated long ago that organizational and recog- 
nition picketing are more widely used in the retail trade than in any other in- 
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dustry (see Ludwig Teller, “Law of Labor Disputes and Collection Bargain- 
ing,”’ 1947, p. 117). 

In Duluth, the Retail Clerks Union picketed a small store for over 6 years, in 
spite of the fact that the employees rejected the union unanimously, 25 to 0, in 
an NLRB election. 

In Boonville, Mo., the Bakery and Confectionery Workers Union picketed 
Trout’s Bakery for months when the employees refused to join that union. The 
union brazenly declared, “The strike at. Trout’s Bakery will continue until 
Mr. Trout signs a contract with the union or until Mr. Trout is no longer in the 
baking business.”” The union made good its threat. Mr. Trout, a small businegs- 
man, was forced to sell out. 

In Lane Byrant, almost a year ago, I believe, the RCIA were defeated in an 
election by a vote of 52 to 3. The Board issued a complaint, a hearing was 
held, the trial examiner found the picketing to be illegal (20 CB 562), but the 
picketing still continued. The trial examiner who heard the case recognized 
that the purposes of the act “will be thwarted unless the illegal conduct is 
stopped during the unavoidable delays attendant on the administrative process.” 
Fortunately, Lane Bryant has had the detemination not to bend to the union's 
illegal demands, it has not foisted on the employees a union which they have 
rejected. Lane Bryant also had the assets to withstand the pressure. Mr 
Trout was not so lucky. 

BOYCOTTS 


There are six union practices which we believe are loopholes which should be 
closed in the present law prohibiting secondary boycotts. They are: 

(1) Hot cargo clauses ; 

(2) Coercion of employers to participate in boycotting another employer's 
product : 

(3) Coercion of persons not to accept employment with or purchase the 
products of employers listed as “unfair” ; 

(4) Picketing of the employees of a primary employer at the situs of a 
secondary employer ; 

(5) Coercion of a single employee to start a secondary boycott ; and 

(6) Boycotts by railroad employees, agricultural workers, Government 
employees, and other groups now excluded from the secondary boycott ban 
of the Taft-Hartley law. 

Retailers are particularly vulnerable to the pressure of secondary boycotts 
In order to exist they must be able to receive merchandise without the impei- 
ment of a picket line, and to deliver merchandise to its customers. Dave Beck 
boasted in the Washington Teamster publication of August 27, 1948, that they, 
the Teamsters, haul every pound of freight and every item handled in ami out 
of the stores. 

A retailer has thousands of suppliers. A labor dispute at any one of such 
suppliers may produce pickets at the retail store and a resultant loss of business 
for the retailer who is a wholly neutral party. 

3y section 8(b) (4) (A), Congress intended to get at the evil of secondary 
boycotts although the term secondary boycott was not used. Senator Taft, in the 
congressional debate, stated, “It has been set forth that there are good secondary 
boycotts and bad secondary boycotts. The committee heard evidence for weeks 
and never succeeded in having anyone tell us any difference between kinds of 
secondary boycotts’”—no one could give an example of a justifiable secondary 
boycott. Yet, after over 10 years of administration of the Taft-Hartley Act, the 
evil of secondary boycotts still exists. Threats of strikes and picket line ad- 
dressed directly to secondary employers are not illegal (Rabouin v. NLRB, 195 
F. 2d 906). Union solicitation and so-called persuasion of customers of secondary 
employers has been permitted (NLRB vy. Service Trade, 191 F. 2d 69). and hot 
eargo clauses forced by the pressure of the powerful Teamsters Union are con- 
sidered as legal notwithstanding their manifest intent to expressly evade the pro- 
visions of the law (Rabouin, supra; Pittsburgh Plate Glass, 105 NLRB 740). 

We have studied the Curtis bill, S. 76, and believe that it corrects the six loop- 
holes set forth above. We strongly urge passage of the Curtis bill. 


THE JURISDICTIONAL VOID IN LABOR DISPUTES 


The Taft-Hartley Act was supposed to equalize the protection of labor laws 
so as to give employers and employees some rights to relief from labor union 
excesses. It did afford some relief and restored a degree of mutuality in the 
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law which had been completely missing under the Wagner Act. However, the 
Taft-Hartley amendments had one unfortunate effect which the framers and 
Congress did not intend, and that was to withdraw the protection of the State 
courts to employers in many situations where union conduct was actually in vio- 
lation of State law. It has some other unfortunate side effects also. Where there 
isneed for a prompt remedy, there is delay. Where there is a need for certainty, 
there is uncertainty. Where there is a need for an effective remedy, the remedy 
is often ineffective. And frequently, there is no remedy at all for admittedly 
illegal conduct—a ‘‘no man’s land” where the victory goes to the strong, not to the 
just. This is the result of Federal preemption. Only Congress can effectively 
provide the solution for this urgent problem which an analysis of the preemption 
cases will readily demonstrate. 

In the great majority of the States employers were ebie to obtain relief from 
such picketing in their local courts prior to 1953. During that year, however. 
the Supreme Court by its decision in the Garner case effectively wiped out all 
State laws as applied to interstate businesses. These State laws were not 
peculiar to any section of the country. Picketing in the absence of a labor 
dispute wes prohibited, for example, in Arizona, Missouri, Minnesota, South 
Dakota, Texas, Wisconsin, and many other States. Many States have no statutes 
on the subject but injunctions could be obtained under the common law. Ohio 
isan example of such. Sinee the Garner decision, however, State courts have 
been deprived of the power to act. 

Under its present jurisdictional standards, the NLRB does not take jurisdiction 
over many retail stores. But that does not mean that State court relief is 
obtainable. The U.S. Supreme Court, in three decisions rendered on March 25, 
1957, decided that in any labor dispute affecting interstate commerce, neither 
a State court nor State agency has jurisdiction, notwithstanding the National 
Labor Relations Board declines to assert jurisdiction in the case on the ground 
that it would not effectuate the policies of the act for it to do so (Guss v. Utah 
Labor Relations Board, 353 U.S. 1: Amalgamated Meat Cutters v. Fairlawn 
Meats, 353 U.S. 20: San Diego Building Trades Council v. Garmon, 343 U.S. 26). 
The Covrt held that section 10(a) of the NLRA provides the only means whereby 
the National Board may cede jurisdiction to a State over labor disputes falling 
within the purview of the National Labor Relations Act. The Court so held 
despite the fact that the limitations of section 10(a) are such that the Board 
has heen unable pursuant thereto to cede jurisdiction to any State. 

The result of these decisions is to create a “no man’s land” for many labor 
disputes. The National Board declines jurisdiction because the impact upon 
commerce is insubstantial and yet neither a State court or ageney ean act. 
Many employers, employees, and unions are thus deprived of any forum of which 
to seek relief even though their rights are being violated. It is doubtful if any 
industry is harder hit by these decisions than the retail industry. The Board's 
jurisdictional standards exclude all but the interstate chains and the larger 
department stores. 

We believe it is most important in strike and picketing situations particularly, 
that State courts and boards be reinvested with their traditional right to exer- 
cise jurisdiction where the conduct is violative of State law. A bill, S. 337, 
introduced by Senator Watkins in the last Congress would give statutory 
authority to the NLRB to establish dollar volume jurisdictional standards and 
then permit the States to act when an employer's business fails to meet such 
standards. 

The ARF endorsed the Watkins bill. It believed and still believes, that if 
aperson is aggrieved by illegal conduct of another, he should be entitled to appeal 
to some forum—State or Federal—to obtain relief. If the NLRB door is closed 
to him. he must be able to appeal to a State agency or court. Otherwise, 
although he is an innocent party, he is compelled to suffer the unlawful conduct 
without redress. 

There is no possibility of conflict between State and Federal authority, where 
the Federal anthority lies dormant and unexercised and the Federal Board has 
announced that it will not proceed in a given area. 

Unless a bill similar to that of the Watkins bill of the last Congress is enacted 
it will almost compel the National Board to take jurisdiction of all cases aflecting 
interstate commerce. We believe that such action would so bog down the Board 
with many cases that it will be unable to carry out the policies of the act in much 
More important cases where really serious threats to interstate commerce are 
Presented and frustrate the proper administration of the National Act. 
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The Guss case (353 U.S. 1) and related cases as we have mentioned rocked the 
foundations of our American system of jurisprudence. States were not per- 
mitted to act even in cases where the NLRB declined jurisdiction. The em. 
ployer, as well as the employees, were helpless. He could get no relief from the 
Board. He was denied the right to seek relief from the State courts. There was 
a Wrong, but no remedy. He must stand by and watch his business destroyed 
by one who is immune from the law. Nature abhors a vacuum, it is said, and 
she must be very disturbed by the current situation. One Michigan court judge 
was so offended by the inequity of the situation brought about the Supreme 
Court’s extension of the Federal preemption doctrine that he simply refused to 
follow it (Johnson v. Grand Rapids Building & Construction Trades Council, 
decided Sept. 7, 1957, 33 Labor Cases, par. 70, 996). He granted relief on 
the theory that application of the preemption doctrine to cases where the Board 
will not act is a violation of the fifth amendment. He said: “Nature abhors a 
vacuum as does the law. Absence of any legal process is anarchy.” The judge 
Was right philosophically and basically, but not legally. His reliance upon the 
fifth amendment to circumvent the Supreme Court's holding will not, unfor- 
tunately, stand up on review. 

In labor-management relations today, as one court has already pointed out, 
“Employer-employee relationships revert to unsupervised jungle where decisions 
go to the strong and ruthless” (Ringling Bros. v. Lewis, 37 LRRM 2810). 
Conclusion 


Unions today possess great economic power. They also possess legal immuni- 
ties from the laws possessed by no other citizen. 

I hardly need emphasize to this committee the almost absolute control which 
unions have over our economy. A single man by whim or caprice can disrupt a 
vital segment of our business. A small business can be destroyed overnight. 
This is, unfortunately, the position of unions today in our system of so-called free 
enterprise. It is practically no longer free except to the union which has the 
freedom to make an employer bend to its will or destroyed. The shocking dis- 
closures of the McClellan committee, the theft and fraud on union members, can- 
not be imputed to personalities alone, to a dishonest or ambitious union leader. 
They are, rather, a manifestation of laws which permit unbridled power to run 
rampant unshackled. It emanates from a combination of great economic power 
and labor laws which look with favor, not on the individual worker who is the 
forgotten man, but on increasing the monoply controls of unions with no regard to 
the rights of other citizens. 

The Taft-Hartley Act is premised upon the principle that there will be equality 
in bargaining power. 3argaining between equals is an important American 
liberty, but is not this liberty now threatened? Is it not liable to be destroyed 
when there is no longer bargaining between equals, when there is an imbalance 
in labor-management relations today created in large measure by legislation which 
permits union power to operate without restriction? We submit legislation is 
necessary now, so that a balance in labor-management relations can be restored. 

The greatest danger we now face is that a bill will become law which only 
scratches the surface of a deep rooted problem. Passage of such a bill will 
lull the public into complacency and, at the same time, act as a license for some 
unscrupulous labor leaders to increase use of the very weapons they used to 
gain their position of dictatorial powers—namely, organizational picketing and 
secondary boycotts. Any labor reform law which does not adequately deal with 
organizational picketing and secondary boycotts is a law dealing with symptoms 
rather than causes. 

NATIONAL ASSOCIATIONS 


American Retail Coal Association 
Associated Retail Bakers of America 

Association of Family Apparel Stores, Inc. 

Institute of Distribution, Inc. 

Mail Order Association of America 

National Appliance and Radio-TV Dealers Association 
National Association of Chain Drug Stores 

National Association of House to House Installment Cos., Inc. 
National Association of Music Merchants, Inc. 

National Association of Retail Clothiers & Furnishers 
National Association of Retail Grocers 
National Association of Shoe Chain Stores 
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National Council of Business Mail, Inc. 

National Foundation for Consumer Credit, Inc. 
National Industrial Stores Association 

National Luggage Dealers Association 

National Retail Farm Equipment Association 
National Retail Furniture Association 

National Retail Hardware Association 

National Retail Merchants Association 

National Retail Tea & Coffee Merchants Association 
National Shoe Retailers Association 

National Sporting Goods Association 

National Stationery & Office Equipment Association 
National Tire Dealers & Retreaders Association, Inc. 
Retail Jewelers of America 

Retail Paint & Wallpaper Distributors of America, Inc. 
Super Market Institute, Inc. 

Variety Stores Association, Ine. 

Women’s Apparel Chains Association, Inc. 


STATE ASSOCIATIONS 


Alabama Council of Retail Merchants, Inc. 
Arizona Federation of Retail Associations 
Arkansas Council of Retail Merchants, Ine. 
California Retailers Association 

Colorado Retailers Association 

Delaware Retailers’ Council 

Florida State Retailers Association 

Georgia Mercantile Association 

Idaho Council of Retailers 

Illinois Retail Merchants Association 
Associated Retailers of Indiana, Inc. 

Iowa Retail Federation, Inc. 

Kentucky Merchants Association, Inc. 
Louisiana Retailers Association 

Maine Merchants Association, Inc. 
Maryland Council of Retail Merchants, Inc. 
Massachusetts Council of Retail Merchants 
Michigan Retailers Association 

Minnesota Retail Federation, Inc. 
Mississippi Retail Merchants Association 
Missouri Retailers Association 

Nebraska Federation of Retail Associations, Inc. 
Nevada Retail Merchants Association 

Retail Merchants’ Association of New Jersey 
New York State Council of Retail Merchants, Inc. 
North Carolina Merchants Association, Ine. 
Ohio State Council of Retail Merchants 
Oklahoma Retail Merchants Association 
Oregon State Retailers’ Council 
Pennsylvania Retailers’ Association, Inc. 
Rhode Island Retail Association 

Retail Merchants Association of South Dakota 
Retail Merchants Association of Tennessee 
Council of Texas Retailers’ Association 

Utah Council of Retailers 

Virginia Retail Merchants Association, Inc. 
Associated Retailers of Washington 

West Virginia Retailers Association, Inc. 


Senator Gotpwater. I might ask, Mr. Browne, if you have ever 
had any public service in this field ? 

Mr. Browne. Yes, Senator. 

Before being in private practice, I was an attorney with the Na- 
tional Labor Relations Board under the old Wagner Act. I remained 
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with the National Labor Relations Board until 1949, with the excep- 
tion of 3 years when I was in the U.S. Naval Reserve. 

Now, with the Labor Board under the Wagner Act as well as the 
Taft-Hartley Act, I was an attorney in various capacities. I was in 
Washington, D.C., in the Litigation and Review Sections. I was also 
out in the field, in the Pittsburgh office, the Minneapolis office, and the 
Kansas City office of the National Labor Relations Board. 

Then shortly prior to getting into private practice, I was chief 
legal officer of the Board’s ‘Cleveland office, the 8th region. 

In 1949 I left the Board and went into private practice in Kansas 
City, where I now represent management in labor relations exclusively, 
I appear here today on behalf of the American Retail Federation. 

The American Retail Federation consists of 31 national retail asso- 
clations and 38 statewide retail associations comprising a membership 
of approximately 800,000 retailers. 

Rosters of the retail industry groups represented are attached and 
made a part of this statement. 

The authors of Senate bill S. 505 are to be commended for their 
concern with racketeering in labor relations and with the abuses of 
union power, now so widely known as to demand wise and effective 
reform. 

Our hope is that we may be of help to this committee and to the 
Congress 1n prepar ing legislation which will be constructive and really 
effective, which Iam sure this subcommittee wishes. 

This bill has been labeled a labor management reform bill, which 
would give rise to the expectation in the minds of the public that the 
bill would effectively remedy those conditions which have been 
brought to light recently and so shown clearly to be long overdue. 

The official explanation of S. 505 states that it is an effective measure 
that will protect workers, employers, and honest unions and the gen- 

eral public from the unscrupulous or dictatorial tactics of the few 
racketeers. 

This statement mistakenly assumes, I believe, that all dictatorial 
tactics of labor leaders can be ascribed only to those who are racketeers. 
It also assumes that the hmited reporting and disclosure provisions 
and other restrictions on racketeers, and the applicability of the 
racketeering provisions of the bill to those who have actually been 
convicted of certain crimes, will be effective. 

The explanation of the bill points out that the McClellan com- 
mittee has been concerned chiefly with improper activities, with cor- 
ruption, confliction of interest, unethical and undemocratic practices. 

The bill is called anticorruption legislation, and it is stated that 
the immediate problem is antiracketeering. 

But there is a serious hiatus between racketeering as defined and 
limited in this bill and labor-management reform. It is claimed that 
the bill will reform the evils disclosed by the McClellan committee and 
that it will virtually put Mr. Hoffa and his ilk out of business. 

Senator, we do not believe that these predictions are justified. We 
believe that the bill as shown and as explained by the sponsors is seri- 
ously deficient. 

The McClellan committee disclosures show that the dangers to our 
society and the rights of employees, employers, and the public, is due 
to the concentration of too much power in the hands of certain union 
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leaders. The bill assumes that the evils will be corrected by, A, limit- 
ing the use of convicted felons as union agents; B, publicizing union 
finances; and C, by providing that payments for illegal purposes could 
no longer be concealed. 

But is this bill really a labor-management reform bill, or is it 
merely a limited antirac keteer ing bill, as it seems to us to be the case ? 

Now, if I may, I am going to depart from the text here. 

Our system of free enterprise in labor-management relations is 
based on bargaining between equals. The Taft-Hartley Act and our 

national labor policy is founded on that premise. 

Today there is no longer any balance in labor-management rela- 
tions. This imbalance is because of the legal immunity which unions 
have under our laws, and the vast economic power which is permitted 
to them under our laws. 

As I have stated, it is because of this, the immunity of unions and 
their power, that we have corruption, fraud, and racketeering. It is 
not simply because we have a dishonest union leader here or there; it 
is a well-known truth that power corrupts, absolute power corrupts 
absolutely. 

As I indicated, or have tried to indicate so far, this bill only 
scratches the surface. To get at the roots of the cause, and not just 
the symptoms, comprehensive legislation is needed. 

The Dave Becks did not get ‘that w ay because they didn’t file re- 
ports. He got that way because of the great power his union pos- 
sessed to wreck an employer or shut down a vital industry and throw 
hundreds of workers out of work, many times without cause, and 
with impunity, and because of his power to compel unwilling work- 
ers to jo his union and pay dues, and assessments at the risk of los- 
ing their jobs. 

In this bill, in order to have a bill that will really correct the basic 
evil, I think, something must be done to restrict such power. 

Therefore, we believe that in addition to the reports and disclosures 
required in the Kennedy bill, there should be important amendments 
to the Taft-Hartley Act which would restrict this power, and restore 
some balance in the bargaining equation. 

The administration bill, which was recently introduced by Senator 
Goldwater, contains the seeds of this in its proposal to close objection- 
able loopholes in the secondary boycott provisions of the Taft-Hart- 
ley Act, and also to outlaw organizational and recognition picketing 
in limited circumstances. 

We endorse those recommendations, and believe that such pro- 
visions should be contained in any legislation which is enacted before 
it can truly be called a reform bill. 

We believe additionally that legislation is vitally needed to restore 
to the State rights to exercise jurisdiction in labor disputes when 
the conduct of the party, whether it is the employer or the union, is 
violative of State law. 

This is particularly necessary during the long delays incident 
to the Labor Board’s processes, even when the Board does exercise 
jurisdiction. 

It is well known that justice delayed is justice denied. 

All too often a cause is irretrievably lost before a remedy is forth- 
coming. 
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To prevent such occurrencies, the American Retail Federation ree- 
ommends on this problem of State versus Federal jurisdiction, and 
the so-called doctrine of Federal preemption, that any legislation 
should preserve the rights of employees and employers under State 
law, and public policy regulating strikes, picketing, boycotts and other 
similar activities of unions, to give the States jurisdiction during the 
delays incident to NLRB procedure in cases where the NLRB does not 
or would not assert jurisdiction, and in cases where the conduct in 
question is neither prohibited nor protected under the Labor-Manage- 
ment Relations Act. 

Now, the Kennedy bill in our opinion is deficient in these important 
respects. It is silent and would leave unchanged the present loop- 
holes in the secondary boycott provisions of the Taft-Hartley Act, 
and would leave untouched the immunity of unions in conducting 
organizational and recognition picketing, notwithstanding the fact 
that the employees do not want or have affirmatively rejected the 
union. 

This is what has been characterized as blackmail picketing. Thisis, 
as I have stated, a great source of the power which unions have and 
exercise with impunity. 

The bill is further deficient, in our opinion, on the so-called juris- 
dictional void. The Kennedy bill would require the Board to assert 
jurisdiction in all cases. This would inevitably lead to a further 
bogging down of Board processes; even with the minimum jurisdie- 
tional standards which have been set up by the Board, the Board is 
physically unable and geographically unable to handle the thousands 
of local labor cases promptly and efficiently. 

Those of us who are in private practice know that when we go to 
the Board we can expect delays of anywhere from 1 year to maybe 
even 2 vears before our remedy is forthcoming. 

The Kennedy bill does not in our opinion provide the answer of an 
immediate, prompt and effective remedy. 

To the extent that it does not, abuses will continue and the rights 
of employees will continue to be jeopardized. 

Now, the author of the bill states, however, that he wishes to avoid 
controversial matters in this bill and confine it to the problem of 
industrial racketeering. The author states, and I quote the Senator: 

This is primarily a labor-management reform bill dealing with the problems 


of dishonest racketeering. It is not a bill on industrial relations dealing with 
the problems of collective bargaining and economic power. 


And the author said and I quote again: 


Let us first stop racketeering without becoming bogged down in the heated 
and complex issues raised by the entire Taft-Hartley Act. 

However, notwithstanding this disclaimer, the bill does contain 
several controversial matters, and important changes in the Taft- 
Hartley Act which unions have long endeavored to obtain, and which 
concern highly debated provisions when the Taft-Hartley Act was 
passed in 1947, 

I am think particularly of the freedom-of-speech provision of the 
act, section 8(c), and the definition of “supervisors,” to a lesser extent. 
But particularly because of the freedom-of-speech aspect, the bill, I 
think, Senator, contains the germ of even greater power of unions, 
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while at the same time restricting the rights of those who would oppose 
that power. It would create an even greater imbalance in labor- 
management relations. 

The principal objections to the Kennedy bill in this connection are 
as follows, and we believe the bill would be materially strengthened 
by the following changes, which we suggest for your consideration. 
“Now, if I may refer back to page 9 of our prepared statement, in 
the middle of the page: 

Section 103(a) requires reporting by an employer of arrangements 
he makes with a labor relations consultant by which such consultant 
undertakes activities where an object thereof, directly or indirectly, 
is to persuade employees not to exercise, or as to the manner of exer- 
cising the rights to organize. 

Subparagraph 2 contains the same reporting requirements with re- 
spect to expenditures in excess of $2,500, with certain exceptions. 

Section 103(b) also requires labor relations consultants to report 
such arrangements. 

Now, these sections create the presumption and proceed on the 
premise that there is some impropriety in persuading employees to 
refrain from organizing or engaging in concerted activities. 

We note that secton 2(a) of the Kennedy bill refrains from declar- 
ing that the employees also have the right not to engage in organiza- 
tional or other concerted activities, which is a radical departure from 
the present act. 

Now, section 7 of the National Labor Relations Act guarantees to 


employees this right, to engage in such activities or not to engage in 


such activities. And section 8(c) gives to the employer the right to 


persuade, provided such persuasion contains no threats of reprisal or 
promise of benefit. 

Now, this restriction upon the employers’ right to persuade is an 
impairment of free speech under the Constitution, in my opinion. 

This right of free speech is reaffirmed by section 8(c) of the Na- 
tional Labor Relations Act. We feel that the types of persuasion 
which should be regulated are also proscribed by the National Labor 
Relations Act and should not be further delimited. 

Furthermore, a price tag should not be made a criterion for report- 

ing legitimate persuasion. Those sections, the sections in the Ken- 
nedy bill, are so broadly written that an employer would be in constant 
jeopardy not knowing whether his arrangement with a labor relations 
consultant is merely advice which is exempt or indirect persuasion, 
which must be reported. This dilemma will make many employers 
reluctant to inform their employees fully on the facts and their rights, 
the provision limiting—the section of the bill limiting—employers in 
their right to advise or educate the employees, and “sweetheart con- 
tracts” will become the order of the day, not to mention the racketeer 
union or unions which may be infiltrated with Communists. 
_ In section 103(b) it should be noted that every “person” engaged 
in providing labor relations consultant services is required to report 
such activities. Section 501 defines “person” as including legal repre- 
sentatives. Thus an attorney is placed in the position of either re- 
porting arrangements with clients and being in violation of his canon 
of ethics, or not reporting and being guilty of violating the law. 
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We feel that the present law makes unlawful the Shefferman type 
of activities, which presumably section 103 is intended to cover. 

However, if Congress feels that reporting is necessary, then it 
should be confined to eases where the employer either directly or 
through an intermediary has made a payment to his employees which 
violates the rights guaranteed to them under section 7 of the National 
Labor Relations Act, or engages in espionage activities which we be. 
lieve are already outlawed by section 8( (a) (1) of the present law, 

In other words, we feel that Siemens in attempting to curb the 
Shefferman type of activity, should not enact such broad legislation 
which would restrict employers in the exercise granted to them now 
under the present section 8(c) of the act, thereby depriving employees 
of information which they should have if they are to cast an intelli- 
gent ballot. 

As a matter of fact, within the past year I represented employers, 
two different employers, in one case a union which I think was infil- 
trated with Communists, at least the three principal officers of which 
had taken the fifth amendment. All I did for this particular em- 
ployer was to get a copy of the Congressional Record, turn to the 
pages where these principal officers had taken the fifth amendment, 
and showed it to the employees, and in the presence of the particular 
union business agent. That type of activity would have been out- 
lawed under the proposed bill. 

I know of another case where I represented a company in which 
the Brotherhood of Railway Clerks represented the employees, and 
the Teamsters Union wanted to raid the Brotherhood of Railway 
Clerks and organize them instead. 

All I did was to help the employer prepare a letter pointing out the 
graft and the corruption that existed in the high offices of this inter- 
nations!l. Under this proposed bill, I would have been precluded from 
doing that. 

Senator Kennepy. Will you read the section to which you are re- 
ferring? 

Mr. Browne. Yes, I will. 

This is 103 (b) : 


Every person engaged in providing labor relations consultant service to an 
employer engaged in an industry affecting commerce pursuant to any agreement 
or arrangement under which such consultant undertakes activities where an 
object thereof is, directly or indirectly, (A) to persuade employees not to exercise, 
or persuade employees as to the manner of exercising the right to organize and 
bargain collectively through representatives of their own choosing; or, (B) to 
supply an employer with information concerning the activities of employees or 
a labor organization in connection with the labor dispute, except information for 
use solely in conjunction with a judicial, administrative, or arbitral proceed- 
ing, shall file reports— 





































and soon. 

Senator Kennepy. What is the prohibition there ? 

Mr. Browne. Well, we have to file reports for doing perfectly legiti- 
mate activ ities. 

Senator Kennepy. I didn’t want to interrupt, but that is entirely 
different from what vou said. You said you would have been pro- 
hibited, and the bill only said you must file a report. 

Mr. Browne. We would have been limited. 

Senator Kennepy. That is an entirely different impression thin 
what your testimony has created. 
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Mr. Browne. I am not sure that section 112 impinges upon that, but 
the point of it is, whenever we represent an employ er, an employer who 
is trying to engage in perfectly legitimate activities and does engage 
in legitimate activities, whenever he exercised his right of free speech 
we have to advise the details of the agreement, the arrangement under 
which we didit. That is not required, or not asked of unions. 

Of course, section 8(c) is that part of the present Labor-Manage- 
ment Relations Act which protects the right of free speech. It would 
be hard to imagine 2 more material amendment to the Taft-Hartley 
law, and one more violative of the free speech amendment to the Con- 
stitution. 

Section 112 again amends the Labor-Management Relations Act by 
making it unlawful for an employer or any person acting on his be- 
half to make any payment to an employee or group of employees for 
the purpose of causing such employee or group to influence any other 
employees in their right to organize. 

Subsection (c) excepts payment by the employer to any of his em- 

and I would like to call your attention to this language: 
who has established duties including acting openly for such employer in matters 
of labor relations or personnel administration. 

This section would seem to permit employers to make payments to 
members of their industrial relations departments, but only the very 
large employers have such departments. 

The small employer who doesn’t have a department like that is 
discriminated against. 

Now, as retailers, we have in every organizational campaign seen 
the benefits of organization greatly and falsely magnified by union 
organizers. If the employees were to know the truth with respect to 
such claims, the information must of necessity be furnished by the 
people in the management hierarchy. 

For example, the buyer, he is closest. to the employees, but his duties 
do not include, normally, acting openly in matters of labor relations. 
And, according to the proviso, he could not be used to inform the 
employees of facts, and of their rights. 

Is our supervisor for the small employer to be judged guilty of 
crime for expressing legal and factual viewpoints because his “estab- 
lished duties” do not include “acting openly for such employer in 
matters of labor relations or personnel administration” ? 

We think that the bill should be remedied in that regard. 

Now, you will note in our prepared statement—I am deviating from 
the text now—that we deal section by section with the Kennedy bill and 
make various recommendations for changes. This contains sugges- 
tions on the union democracy provision, but because of the shortage 
of time I am not going to comment on them now. 

But section 103, however—and I repeat, 103(a)—possibly contains 
one of the most vital restrictions on freedom of speech for employers 
and the right of the employees to get the facts. 

It should not be permitted in any bill. 

The main requirement of the Kennedy bill seems to be one of re- 
porting. I think this section 103 goes in the opposite direction, for it 
puts an effective obstacle in the way of employees obtaining informa- 
tion with respect to such characters as Dave Beck or Jimmie Hoffa. 




















































184 LABOR-MANAGEMENT REFORM LEGISLATION 


It prevents people who are in the best position to know from giving 
out the information. 
In addition to sections 103 and 112 of title VI, title VI contains other 





N 
amendments to the Taft-Hartley Act. ‘of 
Section 604, I believe, has no place in the bill. The question of } jo y 
whether strikers who have been permanently replaced can vote ina | jj]. 
representation election along with other employees is not a noncon- J ¢hin 
troversial subject. At the very least, it should await the promised A 
study of the Taft-Hartley amendments. anv 
Section 606, limiting the scope of provisos, we believe, is ill advised } 
I have not yet, Senator, in all my dealings with unions, encountered } hay 
any objection to the present provision of supervisors. Moreover, the | pro 
change would cause confusion in thousands of bargaining relation- ] oye 
ships throughout the country which are already established which rest ] oye 
upon the premise that the bargaining unit excluded supervisors as ] inte 
presently defined in the act. Those would all have to be open for ] ask 
further negotiations. dist 
We think further that the provisions of title VI dealing with extor- \ 
tion picketing should likewise await the proposal on Taft-Hartley | to 
amendments. tha 
I might add in this connection that so far as I am aware, this is \ 
the type of occurrence that is infrequent and very difficult to prove. | tio 
Moreover, under the doctrine of Federal preemption, there is a | be 
serious question that if only this type of picketing is outlawed specifi- | Mc 
cally, then other types of unlawful picketing not specifically enu- } ate 
merated would implicitly be free of restraint. hac 
Now, in conclusion I would simply like to say this, if the commit- | the 
tee please. I think that the greatest danger that we now face is that | em 
a bill will become a law which only scratches the surface of a really 
deep-rooted problem. 
Passage of such a bill will lull the public into a feeling of com- | of 
lacency, and at the same time act as a license for some unscrupulous | tic 
abor leaders to increase the use of the very weapons they use to gain } a) 
their position of dictatorial powers, namely, organizational and recog- | th 
nition picketing, and secondary boycotts. 
We think that any labor reform bill must have those provisions. no 
We think also that any legislation which does not correct the serious | p¢ 
lack of State court jurisdiction when union conduct violates State law 
is insufficient legislation. mi 
In short, while the bill, the Kennedy bill, does contain many very | th 
good provisions—and we admire the committee for proposing some 
of those provisions—we think that it is open for substantial improve. | ™ 
ment in many respects. or 
Thank you very much. ay 
Senator Kennepy. Thank you. to 
Would you care to comment on the language of the administration | & 
bill dealing with the reporting of employers ? ey 
Mr. Browne. Yes. I haven’t had time to thoroughly study the ad- | . 
ministration bill. But from what I have seen of it, Senator, it differs ‘ 
a 


in a very important respect from the Kennedy bill. 
I believe the administration bill states that reporting is required 
when the employer or the labor relations consultant talks to the em- 


of 
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ployees for the purpose of interfering with, restraining and coercing 
the ‘employ ees, when the middleman does that. 

Now, you will notice that that incorporates the language of section 
T of the present act—sections 7 and 8(a) (1). Now, there it is limited 
to unlawful interference, restraint, and coercion. The Kennedy 
bill, on the other hand, is ‘not limited to unlawful interference. Any- 
thing which is designed to persuade employees must be reported. 

And as I see the two bills, without giving the administration bill 
any more study than I have, that is the main and the chief difference. 

Senator Kennepy. Well, it seems that your organization favors 
having extremely extensive reporting in ‘labor organizations—the 
provision in the bill we have put in would provide, for example, that 
every labor official must report publicly all of his salary and expenses 
over $7,000, an extremely far-reac ‘hing provision, in addition to all 
interest he may have in companies, and otherwise—but we are only 
asking employ ers to make what I consider relatively limited public 
disclosures of their financial transactions. 

We don’t prohibit them from doing anything, we merely ask them 
to disclose it. And I don’t think, considering the extensive requests 
that we are making of the union people, that that is excessive. 

What I object to is organizations such as yours, the Retail Federa- 
tion, who do not ever come forward firmly in regard to what should 
be done to limit an improper employer practice as disclosed by the 
McClellan committee, but instead come in here and criticize the Sen- 
ate bill. For example, last year, you criticized the Kennedy-Ives bill 
because it didn’t carry out a wholesale change in Taft-Hartley. At 
the same time you showed no concern about improper practices of 
employers. 

This is a two-sided street. 

I have been on the McClellan committee, and we are very conscious 
of what employers have done. Instead of suggesting affirmative ac- 
tion, objection has been made to every step we have taken to require 
a minimum of reporting by employers and to our failure to rewrite 
the whole Taft-Hartley Act under the guise of reform. 

Mr. Browne. If I may be permitted to say so, Senator, there is 
nothing in this bill which requires a labor organization to make re- 
ports of its attempt to persuade employees to join the union. 

Senator Kennepy. In section 101 it talks about all other disburse- 
ments. If you can tell me what can be kept quiet under 101 under 
this bill by a union organization, I would be extremely interested. 

Mr. Browne. I think, for example, section 103 could be easily 
amended, if the Senator wished, to require all employers or labor 
organizations engaged in industry affecting commerce to file reports, 
and so forth. This requires an employer—103 requires an employer 
to report on an organizational campaign that he may conduct, or an 
educational campaign in opposition to an organizational campaign, 
even though it is purely educational. 

The bill, the proposed bill doesn’t require a union to set forth what 
it has done with respect to an organizational campaign, and in the 
language of the proposed bill, to report in detail on the arrangements 
of the organizational campaign. I think 

Senator Kennepy. I want to refer to section 101(b) (6) at the bot- 
tom of page 6, where it says “other disbursements of any kind and 
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the purposes thereof.” Under that section I don’t believe it is going 
to be possible for a labor organization to refrain from reporting every 
expenditure as well as the income from every source for any purpose, 

Mr. Browne. Well, Senator, “expenditures” is correct. But you see 
section 103(b) (B) (4) requires, not just expenditures, but “a detailed 
statement of the terms of such agreement or arrangement. The em- 
ployer and the labor relations consultant or the attorney has to set 
forth a detailed statement of the terms of such agreement or arrange. 
ment. 

Actually, Senator, I have a confidential relationship with my di- 
ents. They come to see me about a certain thing. I can’t disclose the 
information, the arrangements that I have with my clients, it would 
violate the canon of ethics. And honestly, it really has me ina 
dilemma. Iam so confounded by that provision, I wouldn't know what 
to do. 

And my activities as an attorney to employers have always been 
beyond reproach. ‘They are entitled to have information, and I give 
it tothem. There isn’t any question of a middleman, the Shef fferman 
type of activity. Yet I think the provisions of this bill go far beyond 
the vice of the Shefferman activity. I abhor it. I think it should 
be controlled, but in controlling that unlawful activity, let’s not get 
into activity which is perfectly legitimate and lawful, and which would 

restrict, I think, the rights of free speech. 

Senator Kennepy. I am just saying, we don’t prohibit it. We 
ask you to disclose it—which is an important distinction. I agree with 
you if we prohibited it that would be 

Mr. Browne. I don’t know why it should be disclosed, why it should 
be reported on a—— 

Senator Krnnepy. Because we are interested in seeing what actions 
employers take to affect the rights of emplovees based on our experi- 
ence with Shefferman and other antiunion activities. 

Mr. Browne. Sir, you are not asking labor unions to report on what 
activities they use to influence employees to join the union. 

Senator Kennepy. At the bottom of page 6, where it says “other 
disbursements of any kind and the purposes thereof”, ’, “receipt of any 
kind and the sources thereof”, ‘ ‘assets and liabilities at the beginning 
and end of the fiscal year”, I would think that would make it extremely 
difficult for a labor organization not to make public its budget and 
disbursements. 

Mr. Browne. But they don’t have to give a detailed statement of 
the terms and the arrangements that they make so far as an organi- 
zational campaign is concerned. I think the difference is, in my 
opinion, one goes to the disbursements, so far as labor organizations 
are concerned, and the other, so far as employers are concerned. goes 
to the detailed statements of what arrangement they may make in 
trying to persuade employees. One goes “to freedom of speech—— 

Senator Kennepy. Try to persuade employees what ? 

Mr. Browne. Persuade employees as to their rights under the Na- 
tional Labor Relations Act. 

Senator Kennepy. Senator Goldwater. 

Senator Gotpwater. No questions. 

Senator Kennepy. Senator McNamara. 
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Senator McNamara. I don’t quite get the point you are trying to 
make. How would you change this proposed legislation? What 
would you do to bring about the change that you are recommending ¢ 

Mr. Browne. Well, Senator, I think that section 103 might be de- 
leted entirely, or if not, I think section 103(a)(n) of the present act 
might be retained, because it would outlaw any payment or loan or 
gift, direct or indirect, of any money or other thing of value to unions, 
[think section 103(a) (3) would sutliciently cover the subject. 

Or also I think I might delete 103 in its entirety, and then just keep 
section 112, with the provisos that you have listed in section 
103(a) (2), (4), (4i) and (iii) and the proviso of section 103 (c), (d), 
and (e). I think that would get at the Shefferman type of activity, 
and permit legitimate consultants to continue doing the right thing. 

Senator McNamara. What you are concerned with is that the La- 
bor Department, or whoever is handling it, might require information 
beyond that which you think they would require of unions. But this 
would only be determined by experience under the act. And I don’t 
think we can prejudge that. 

Mr. Browne. I think it impinges on a very important right of em- 
ployers, and a very important right of employees to have the informa- 
tion. 

Senator McNamara. That is all. 

Senator KenNepy. Senator Dirksen. 

(Senator Dirksen had no questions. ) 

Senator Kennepy. Senator Randolph. 

Senator Ranpoten. Mr. Browne, I am sorry I was delayed. I 
would like to have heard your prepared testimony; it shall be read 
carefully. 

I note that last year when you came before the committee on this 
subject matter you said, “I hardly need emphasize to this committee 
almost absolute control which unions have over our economy.” 

Is that your position some 14 months later ? 

Mr. Browne. Yes, it is, if the Senator please, it is still my position. 
I think that the McClellan committee has more than demonstrated 
the control which unions have over our economy. 

As a matter of fact, Jimmie Hoffa has proposed an amalgamation 
of all transportation, of the air, and on the sea and on the land. Other 
unions are even afraid of him, legitimate unions are even afraid of 
him. They can shut down an entire industry. And there is no ques- 
tion but what. they have too much control, if the Senator please. 

And I think that for that reason, too much control, too much power, 
for that reason there is this imbalance in labor-management relations. 
[think very sincerely that in our system of free enterprise we should 
have a competitive system. In collective bargaining there should be 
bargaining between equals. And we are way out of balance today 
because of the power that unions possess on the one side. It is no 
longer bargaining between equals. And I think that is pretty well 
recognized. ; 

Senator Ranpoteu. One more observation, Mr. Chairman. 

In connection with the imbalance of power, you stated last vear: 


It emanates from a combination of great economic power and labor laws which 
look with favor, not on the individual worker, who is the forgotten man, but in- 


creasing the monopoly controls of unions with no regard to the rights of other 
citizens. 
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Mr. Browne. That is correct. 

Senator Ranpoten. Do you wish to emphi isize again this year your 
testimony which included that expression last year when you were be- 
fore the committee ? 

Mr. Browne. Well, since I was before the committee last year, this 
has happened—and this is an illustration of what I mean. 

It involved the United Brick & Clay Co. in Kansas City, Mo. The 
union established a picket line without any notice to the employer 
whatsoever. And the picket sign said, “We are picketing in order to 
urge this employer to maintain union wages and working conditions,” 

That was the first that the employer knew of any trouble, when he 
was being picketed. And the reason for the picketing was that the 
union claimed the employer was paying substandard wages. It turned 
out that this union just picketed for or ganizational purposes. They 
didn’t know what the employer was paying, and as a matter of fact, 

the particular employer was paying more than what the union con- 
tracts called for in the area in that industry. 

In the meantime, because of the picketing—and the Teamsters ob- 
served the picket line, it happened to be a picket of Hoisting Engi- 
neers—the employees were thrown out of work because the employer 
couldn’t do business. 

Now, there is a case—and, incidentally, I might say, there was an- 
other union in the picture that represented the employees—now, there 
is a case where we couldn’t get relief from the Labor Board. 

There is a case where the union, just by sheer power, was able to 
cause a severe blow to this particular employer, and the employees 
were made to suffer. 

Now, there is a case, I think, of great economic power which hurts 
not only the employer but hurts the employees as well. 

I think one of the most flagrant examples of that occurred several 
years ago. I read abont it in the Supreme Court decisions. 

It was the case of Hunt v. Crombach, I think it was, where the 
Teamsters Union picketed this employer—it didn’t have any legiti- 
mate labor dispute—it picketed the employer out of sheer malice, 
because it didn’t like the employer—out of sheer retribution. And 
because of this picketing it forced this employer out of business. And 
it went up to the Supreme Court of the United States, and the US. 
Supreme Court said the employer could do nothing about it. AndI 
think it was Justice Jackson that filed the dissenting opinion and 
said: 

Now we have a case where a union can picket and throw an employer and 
employees out of business because of sheer malice, for no legitimate labor 
reason. 

That is another example of, I think, power which must be confined. 

Senator Ranpotpeu. Mr. Chairman, I agree with Mr. Browne in 
reference to the need for the individual expressing himself in the 
union in which he is a member, not only by word of mouth, but by 
an expression of direction to those whom he has elected as the officers 
of the particular union. And I think that perhaps we can all agree 
that this is a time in the history of our country when there is a big- 
ness about almost all that we see and sense. There is a bigness in 
government, there is a bigness in industry, there is a bigness in labor. 

We must be very careful that the individual is not lost in the 
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shuffle in this bigness. And to that degree I would want to agree 
with the witness w vho has just testified. 

Mr. Browne. I might say, Senator, in connection with what you 
gid, in Kansas City today we have a group of 19 boilermakers who 
are on_trial by the Boilermakers Union. What actually happened 
was this: the incumbent officer ran for reelection, and he was opposed 
by some dissident group. The incumbent won. The dissidents 
thought that the election wasn’t properly conducted. So they went 
through the union to get it rectified, without success. 

And then they w ent through the courts, and they were unable to 
Jo anything about it. Now, these 19 boilermakers are on trial. They 
may be expelled from the union, because they did something contrary 
tothe good and welfare of the union, the union says. 

Now, I am not acquainted with the rightness or the wrongness of 

whether the election was properly conducted or not. But here we 
have a group of union members who dared express themselves, who 
felt that there should be democracy, and because they did dare to 
express themselves, they are now on trial and may be expelled from 
the union. And it may cause them the loss of their jobs, because this 
isa closed-shop industry. 

Senator Ranvotru. That is all, Mr. Chairman. 

Senator Kennepy. Senator Prouty. 

Senator Proury. Nothing. 

Senator Kennepy. Senator McNamara. 

Senator McNamara. You mentioned that there was another union 
involved in this case in St. Louis or Kansas City. What was the 
other union ? 

Mr. Browne. It was the United Mine Workers, District 50. 

Senator McNamara. Was this a retail establishment? 

Mr. Browne. No, this was an—they are a brick and clay manufac- 
turing company, it is the United Brick & Tile Co. They manufae- 
ture brick and clay. The bargaining representative was the United 
Mine Workers, and then the Hoisting Engineers tried to raid. 

Senator McNamara. I see. Are they one of your clients? 

Mr. Browne. That case was referred to me by another attorney. 
They are not my client, but it was referred to me by another attor- 
ney who said that here the employer was completely helpless. He 
didn’t know what to do, and asked me if I could give them any advice. 

Senator McNamara. You make reference in your testimony to the 
Lane Bryant Co. Are they one of your clients? 

Mr. Browne. No. 

Senator McNamara. Do you know whether or not they are one of 
the Shefferman clients ? 

Mr. Browne. I don’t think so, sir. 

Senator Kennepy. In the case you gave of the boilermakers, under 
this bill, of course, they would have their rights protected in securing 
a secret election, with the Secretary of Labor giving them the power 
to intervene. But even under the present law, I would think they 
would have the right to file charges before the National Labor Rela- 
tions Board, if they are dischar ged from their job as a result of being 
discharged from their union. 

Mr. Browne. I would think so. They claim, at least what I read 
about in the papers, they claim that they are not being referred to 
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any jobs, and they claim also that they have got to do other things 
in order to keep alive. 

Now, as I say, I don’t know the merits of it, but it is in the Kansas 
City courts. 

Senator Kennepy. I would think that many States would take 
action comparable to the Massachusetts law, which, as you know, gives 
the union member who may be discriminated against the right to 
appeal to the State board for relief. 

I think many States ought to consider that, because I think this 
problem of democracy and the rights of union members is an impor- 
tant one. It is pretty difficult to write a Federal law which can deal 
with this problem of interunion factionalism, and I think more States 
should do what Massachusetts is doing to protect the rights of union 
members in that particular area. 

Unless somebody else has a question, I want to thank you for com: 
ing. And I think your testimony has been helpful. 

Mr. Browne. Thank you very much, Senator. 

Senator Kennepy. The next witness is Mr. Frank J. Rooney, chair- 
man of the labor committee, and past president of the Associated 
General Contractors of America, Inc. 




























STATEMENT OF FRANK J. ROONEY, CHAIRMAN OF THE LABOR 
COMMITTEE OF THE ASSOCIATED GENERAL CONTRACTORS OF 
AMERICA, INC., ACCOMPANIED BY WILLIAM DUNN, ASSISTANT 
EXECUTIVE DIRECTOR 


Mr. Roonry. Mr. Chairman, with your permission, I would like to 
be accompanied by William E. Dunn, assistant executive director, of 
the Associated General Contractors. 

Mr. Chairman and gentlemen, I have a prepared statement here that 
I would like to file for the record. I will not attempt to read the whole 
thing, and that will save some time. But I would like to comment on 
some parts of it. With your permission, I will read the first page. 

(Mr. Rooney’s prepared statement follows :) 








STATEMENT OF FRANK J. ROONEY, CHAIRMAN, LABOR COMMITTEE, ASSOCIATED 
GENERAL CONTRACTORS OF AMERICA 








Mr. Chairman and members of the committee, my name is Frank J. Rooney, 
of Miami, Fla. I appear before you on behalf of the Associated General Con- 
tractors of America, an organization of over 7,000 of the leading general contrac- 
tors of America. At present I am chairman of the AGC labor committee, and 
it has been my honor to be president of this association. Our members are 
located in each of the 49 States and perform the majority of the Nation’s contract 
construction. The association is comprised of three major divisions, namely, 
the building contractors, the highway contractors, and the heavy construction 
and railroad contractors division. 

Last year, we testified hefore your committee and gave recommendations based 
upon our policy recommendations which were adopted at our Dallas convention 
a year ago this month. We again submit to you our recommendations for your 
consideration inasmuch as only one item covered by our statement of policy has 
been enacted into law with the passage of the Welfare and Pension Plans Dis 
closure Act of 1958. 

At this point I would like to restate the recommendations on labor-manage- 
ment relations adopted in February 1958 and reaffirmed at our recent convet- 
tion held in Miami, January 1959. The association endorses the principles con- 
tained in proposed labor legislation which would— 

(1) Outlaw completely all recognition and organizational picketing; 
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(2) Guarantee democracy in unions; 

(83) Require unions to file financial reports with an appropriate agency 
other than the U.S. Labor Department and make available such financial 
reports for public inspection ; 

(4) Guarantee the right of secret elections and open union records and 
internal rules for inspection by the membership ; 

(5) Permit suit to be brought by union members against union officials 
in Federal or State courts; 

(6) Require employers to report all financial dealings with unions, 
directly or through a third party, except as authorized by law; 

(7) Remove the tax exemption of labor organizations when they engage 
in political activities ; 

(8) Specifically permit the payment of employer contributions to appren- 
tice training trust funds in the building and construction industry ; 

(9) Outlaw all strikes for new demands during the life of a labor agree- 
ment; and 

(10) Remove the no-man’s land between State and Federal jurisdiction 
over labor matters and give both State and Federal authorities concurrent 
jurisdiction to prevent illegal labor practices. 

The association further— 

(11) Recommends that Congress amend the Federal antitrust laws to 
restore their application to unions; 

(12) Urges the enactment of Federal and State legislation in support of 
the principle that no one should be deprived of employment because of mem- 
bership or nonmembership in a labor organization ; and 

(13) Urges Congress to enact legislation outlawing all secondary boy- 
cotts and closing the present loopholes in the secondary boycott provisions 
in the Taft-Hartley law. The association emphatically objects to all pro- 
posals to relax existing secondary boycott provisions in the construction 
industry. 

There are a number of pending bills, including the Kennedy-Ervin labor-man- 
agement practices bill of 1959 (S. 505) and the so-called administration bill, 
which would in principle accomplish the need for corrective legislation in the 
feld of labor-management relations. However, there are provisions in both of 
these bills which, if not amended or deleted entirely, would serve to nullify 
their main purposes. There are some parts of these bills which seem to go in 
the oppusite direction of the recommendations of the McClellan committee. 

I would like to speak specifically on the effect of these bills on labor-manage- 
ment relations in the building and construction industry, and I might add that 
there has not been enough serious discussion nor thought given to the harmful 
effects that some of these provisions would have on the industry and the public 
ifenacted as presently drawn. 


OBJECTIONS TO LEGALIZING SECONDARY BOYCOTTS 


I have specific reference to section 508 of the administration bill which, in 
part, provides that secondary boycotts in the construction industry would no 
longer be considered an unfair labor practice under certain circumstances. 
Administration spokesmen have repeatedly taken the inconsistent position that 
secondary boycotts are indefensible but that in the construction industry, pres- 
ent protections against such boycotts should be removed. I submit to you that 
secondary boycotts are indefensible wherever found and they are no less objec- 
tionable in the building and construction industry than in any other industry. 
As a matter of fact, the secondary boycott in construction is perhaps more 
harmful to the public interest than in any other industry. 

I think you will agree with me that it is the small businessman—the small 
contractor with limited capital—who would suffer most if secondary boycotts 
were permitted in this industry. Such a contractor could be completely inno- 
cent of any wrongdoing and yet his job will be shut down and he will suffer 
financial loss, even bankruptcy, simply because he is caught in the crossfire 
of some other contractor’s labor dispute. We find it difficult to follow the 
reasoning of the proponents of this measure. It is argued that a secondary 
boycott involving construction contractors is a “good secondary boycott.” To 
this we say, there is no such thing as a “good secondary boycott,” and we note 
the reference made to this by the U.S. Supreme Court in the Denver Building 
Trades case. 
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The opinion of the Court reads: 

“Senator Taft, who was the sponsor of the bill in the Senate and was the 
chairman of the Senate Committee on Labor and Public Welfare in charge of 
the bill, said in discussing this section: 

“«* * * under the provisions of the Norris-LaGuardia Act, it became impos. 
sible to stop a secondary boycott or any other kind of a strike, no matter how 
unlawful it may have been at common law. All this provision of the bill 
does is to reverse the effect of the law as to secondary boycotts. It has been 
set forth that there are good secondary boycotts and bad secondary boycotts, 
Our committee heard evidence for weeks and never succeeded in having any. 
one tell us any difference between different kinds of secondary boycotts. §o 
we have so broadened the provision dealing with secondary boycotts as to 
make them an unfair labor practice’ (93 Congressional Record 4198).” 

We are pleased that the Kennedy-Ervin bill, like the Kennedy-Ives bill, does 
not contain the objectionable features of earlier bills which would have per- 
mitted secondary boycotts on construction sites where they are now prohibited 
under the existing law. We commend those who have avoided the inclusion 
of provisions which would permit secondary boycotts in construction, for to 
legalize the secondary boycott only makes for greater concentration of power 
in the hands of a few and tends to destroy the freedom of choice that employees 
must always have to join or not to join a labor organization. 


PREHIRE AGREEMENTS 


Equally objectionable is the provision of S. 505 (the Kennedy-Ervin bill) 
which would permit the making of prehire agreements in the building and 
construction industry and compulsory unionism after 7 days’ employment, even 
though the union has not been selected as the bargaining agent of employees 
hired or to be hired in the future. Such an agreement could be made in spite 
of the fact that there was no previous history of collective bargaining. 

There seems to be some confusion as to why section 603 on prehire was in- 
eluded in S. 505. We note from the chairman’s remarks at the time the Dill 
was introduced that certain amendments dealing with the building trades were 
included as part of last year’s “package” at the insistence of Secretary Mitchell 
and Senator Smith of New Jersey, and because they had wide acceptance, these 
amendments were included as part of the same package in S. 505. 

We quote from a report of Senator Kennedy’s statement at the time S. 505 was 
introduced : 

“This is primarily a labor-management reform bil], dealing with the prob]ems 
of dishonest racketeering—it is not a bill on industrial relations, dealing with 
the problems of collective bargaining and economic power. The two areas of 
legislation should not be confused or combined. The McClellan committee has 
been concerned chiefly, as its title states, with ‘improper activities,’ with cor- 
ruption, conflicts of interest, unethical and undemocratic practices. We have 
not been concerned primarily with unfair labor practices, union security arrange- 
ments and collective bargaining rights, as long as the improprieties I have men- 
tioned were not involved. There are, to be sure, amendments to the Taft-Hartley 
Act which are necessary to curb racketeering or to facilitate the NLRB’s action 
in this area, and which were approved by the Senate as a part of this bill last 
year. There are other amendments—such as those dealing with economic 
strikers and the building trades—which were included as part of last year’s 
‘package’ at the insistence of Secretary Mitchell and the Labor Committee's 
ranking Republican, Senator Smith of New Jersey, and which, having wide 
acceptance as a part of that same ‘package,’ are included in the bill again this 
year. But the broad, controversial issues of labor-management relations which 
that act poses are improperly the subject of an antiracketeering bill, and can 
only impede its consideration and passage on its own merits.” 

I think if we clear up this point as to what amendments are wanted by the 
administration, we may all find ourselves in agreement and there would be no 
problem. According to the Congressional Record, Senator Smith of New Jersey 
opposed the prehire provisions of the Kennedy-Ives bill, and when it was being 
debated, he offered an amendment on the floor which would provide for NLRB 
certification without elections provided there was a history of collective bargain- 
ing. We would like to call your attention to the fact that in the administration’s 
bill, S. 748, in section 506 an identical provision is made for certification without 
election with proper safeguards. 
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A careful reading of this prehire section of the bill (sec. 608) shows that, as 
presently drawn, it would permit untold abuses to creep into labor relations in 
the building and construction industry. Established labor agreements would be 
jeopardized and the setup for shakedowns would be encouraged. Under such a 
prehire agreement, it is not necessary to have the approval or consent of the 
employees covered by the labor contract. Thus, employers would be forced to 
“sion up” an agreement under threat of strike, picket, or duress, by which all 
of their employees now working er to be engaged in the future must join the 
union after 7 days’ employment or get fired. 

We are not alone in our fears as to what will surely happen if this prehire 
section is adopted by Congress. Senator McClellan opposed a similar prehire 
provision in the Kennedy-Ives bill which contained language identical to the 
present provisions of S. 505. At that time he said that under this section, “the 
contractor, before he employs a man and before he knows who his employee will 
be, can make a contract with the union labor leader and put the man in the 
union whether the man wants to be in the union or not.” He also said, “We 
would have only dictatorship from the top, inspired by collusion between the 
employer and possibly some crooked labor leader, who would work to get a 
‘sweetheart’ contract which would exploit the sweat and toil of the union work- 


ing men and women of this country.” (See attachment for full text of Senator 
McClellan’s remarks. ) 


CERTIFICATION WITHOUT ELECTION RECOM MENDED 


Now, may we offer a constructive suggestion toward the solution of this 
problem that faces both labor and management in construction. When we 
testified before this committee last year, the so-called prehire provision of the 
Kennedy-Ives bill (sec. 604) had not been introduced by organized labor. Up to 
that time, it was our understanding that both labor and management were sup- 
porting a workable compromise provision which had been developed through 
many conferences with the Secretary of Labor, lasting over a period of several 
months’ time in 1956 and 1957. 

It was my privilege along with representatives of the National Constructors 
Association. the National Electrical Contractors Association, and the National 
Association of Home Builders to sit down with the presidents of several of the 
larger building-trades unions and the president of the Building and Construc- 
tion Trades Department of the AFL-CIO in meetings called by the Secretary 
of Labor to find a common ground on which labor and management in the build- 
ing and construction industry could agree on matters on labor legislation of 
vital interest to us. We considered the same problems that this committee has 
under discussion; namely, the difficulties of having an NLRB certification of 
a building and construction union where it is almost impossible to hold a cer- 
tification election. We recognized that the failure to have an NLRB certification 
put is in a vulnerable position, both from the standpoint of our union security 
agreements in those States where such agreements are permitted and also from 
the standpoint of raids that were being made by certain industrial unions bent 
on extending their jurisdiction into the field of construction. After considerable 
discussion, all alternatives, including the so-called prehire agreement, were dis- 
carded and there was unanimous agreement on the following: that the NLRB 
be empowered and directed to certify a building-trades union as a bargaining 
agent of construction workmen without the necessity of certification election 
where there existed a previous history of collective bargaining and where the 
parties voluntarily petitioned the Board for such a certification. 


LEGISLATIVE DEBATE CLARIFIED ON CERTIFICATIONS 


When this subject was being debated on the floor of the Senate last year, it 
was said that NLRB certifications, as we suggest here, would not work where 
a new company was formed or a new joint venture was established to do a 
particular project and therefore the prehire agreement was necessary. 

Most construction agreements throughout the country are made on an area 
basis covering all the crafts that are employed on a construction site. Local 
building-trades unions or building-trades councils negotiate with organizations 
of contractors and these established agreements are available to all contractors 
including newly formed joint ventures or new companies who wish to operate 
under the uniform wages and working conditions provided in these area-wide 
agreements. 
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May I also say that there has been some misinformation given to Congress 
to the effect that an NLRB certification of a building-trades union would grant 
exclusive jurisdictional claims to such union to the detriment of other building- 
trades unions. This, they say, would destroy the effectiveness of the National 
Joint Board for the Settlement of Jurisdictional Disputes. Such a theory has 
been advanced by academic experts outside the construction industry who are 
not entirely familiar with the realities of employment in construction. The 
association which I represent was one of the founders of the National Joint 
Board 10 years ago, and we are proud of its accomplishments and we wish to 
preserve its authority in jurisdiction. We are not afraid of impairing the work 
of the National Joint Board because we know that NLRB certifications of con- 
struction unions have not in the past interfered with the jurisdictional rights 
and claims of other building and construction unions. On the contrary. we do 
believe that an NLRB certification of a building- and construction-trades union 
will serve as a legal protection against the predatory activities of some industrial 
CIO unions who are bent on raiding the work and rightful jurisdiction of 
building and construction craftsmen through the use of restrictive agreements 
which prevent construction by contract. 

The foregoing statements have dealt with several technical but important pro- 
visions applying specifically to construction. With the exceptions noted, we 
urge prompt and decisive action in support of the general principles of the 
Kennedy-Ervin and administration bills. 


TAFT-HARTLEY AMENDMENTS SHOULD BE HANDLED SEPARATELY 

We endorse the statements of the chairman of this committee that the Taft- 
Hartley Act amendments should be deferred until the special study group, which 
has been appointed by the chairman, comprised of representatives of labor, 
management, and the general public have had a chance to go into these Taft- 
Hartley amendments in detail and study their implications. This is a wise and 
desirable thing to do. A bill as complicated as the Labor-Management Relations 
Act of 1947 should not be altered by “quickie amendments” which may have far- 
reaching import and even disastrous effects upon an industry as important to the 
national economy and defense as is construction. Thus, while we believe there 
is a great need to clarify the law so as to permit payments to apprentice-training 
programs jointly administered by labor and management, and to close the loop- 
holes on secondary boycotts, we believe that these and all other Taft-Hartley 
amendments contained in title 6 of the Kennedy-Ervin bill, as well as the 
Taft-Hartley amendments contained in the administration bill, should be deferred 
for later consideration by the Congress after thorough study by the technical 
advisory group to this committee. If it is wise to consider certain Taft-Hartley 
amendments separately after study by the advisory group, we believe it is even 
more desirable and proper to refer to this advisory committee the Taft-Hartley 
amendments contained in title 6. We are certain that that group, after thorough 
consideration, can throw a great deal of light on this subject. To do otherwise 
is to enact legislation with haste and regret. 

May we again emphasize the need for strong Federal legislation which would 
outlaw all forms of bombing of property, whether or not connected with a labor 
dispute, and we endorse the principles of S. 188, and similar legislation which 
would make it a Federal crime to use explosives to damage or destroy real or 
personal property in commerce. Recent bombings of construction equipment 
and contractors’ offices in the Middle West show the need for FBI jurisdiction, 
since this appears to be vandalism and sabotage which goes beyond State lines 
and is a National network. 

And, may we further recommend that this or some other appropriate com- 
mittee of the Congress enact legislation to outlaw the restrictive provisions of 
certain labor agreements which prevent owners from doing their construction 
through the efficient and time-honored contract method. Today certain powerful 
industrial unions are forcing their employers to do their own construction work 
with their own forces instead of employing the skilled manpower and know-how 
of over 5 million construction workmen who have been trained in their special 
trades in the building and construction industry. Such restrictive agreements 
are in fact a burden on commerce and restraint of trades and should be clearly 
outlawed. 

Again, thanks for this opportunity to appear before you, and we ask that we 
may have the right to file a supplemental statement on any other testimony 
that might be furnished later on the construction industry. 
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Mr. Rooney. My name is Frank J. Rooney of Miami, Fla. LIappear 
before you on behalf of the Associated General Contractors of Amer- 
ica, ‘an organization of over 7,000 of the leading general contractors of 
America. At present I am chairman of the AGC labor committee, and 
it has been my honor to be president of this association. Our members 
are located in each of the 49 States and perform the majority of the 
Nation’s contract construction. The association is comprised of three 
major divisions, namely, the building contractors’, the highway con- 
tractors’, and the heavy construction and railroad contractors’ division. 

Last year, we testified before your committee and gave recommenda- 
tions based upon our policy recommendations which were adopted 
at our Dallas convention a year ago this month. We again submit 
to you our recommendations for your consideration inasmuch as only 
one item covered by our statement of policy has been enacted into 
law with the passage of the Welfare and Pension Plans Disclosure 
Act of 1958. 

You will note we have listed our policies as we have printed them 
and distributed them to our members. 

I would like to call to your attention item 6. One of our recom- 
mendations is that we be required as employers to report all financial 
dealings with unions directly or through a third party. 

Now I would like to say at this point, Mr. Chairman, that the bill 
now pending before this committee is entitled “A Labor-Management 
Reform Bill.” On the reform sections of this bill, titles I through V, 
we ere not going to comment further because we feel that the need 
for reform legisiation was clearly indicated by the hearings of the 
McClellan committee, to curb the activities of a minority of labor 
leaders. Thank God it is a minority. 

We who deal with 19 individual national unions get to know the 
union people pretty well. We feel very sincerely that there is only 
a minority that needs the corrective measures that you are aspiring 
to put into this bill. 

There are a number of pending bills, including the Kennedy-Ervin 
labor-management practice bill of 1959, and the so-called administra- 
tion bill, which would in principle accomplish the need for corrective 
legislation in the field of labor-management relations. 

However, there are provisions in both of these bills which, if not 
amended or deleted entirely, would serve to nullify their purposes. 
There are some parts of these bills which seem to go in the opposite 
directiongof the recommendations of the McClellan committee. I 
would like to speak specifically on the effect of these bills on labor- 
management relations in the building and construction industry. And 
I might add that there has not been enough serious discussion nor 
thought given to the harmful effects that some of these provisions 
would have on the construction industry and the public if enacted as 
presently drawn. 

I would like now to comment, Mr. Chairman, on the subject of 
secondary boycotts. You will recall that I appeared and testified 
last year before this committee on this subject before. At that time 
you asked me why I thought the administration would try to deal with 
something that I claimed would strengthen the secondary boycott 
ban in every other industry except the construction industry. You 
asked me why I thought they would single out construction. 
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My answer at that time was that I didn’t know. After studying 
it a year I still don’t know. I have an idea they have us mixed up 
with “farmed-out” work, or something else. But, the administration 
bill is trying to strengthen the secondary boycott ban in every in- 
dustry but the construction industry, and they are trying to say 
that in construction a secondary boycott is a good thing. 

Now, we don’t believe that this is true. We believe that in the 
construction industry we need the protection of a good secondary 
boycott ban more, or as much, as any other industry. And it has 
been argued that a secondary boycott involving construction con- 
tractors is a good secondary boycott. To this we say, we don’t think 
there is any such thing as a good secondary boycott, and I would like 
to quote Senator Taft: 

All this provision of the bill (the Taft-Hartley Act) does is to reverse the 
effect of the law as to secondary boycotts. It has been set forth that there are 
good secondary boycotts and bad secondary boycotts. Our committee heard 
evidence for weeks, and never succeeded in having anyone tell us any difference 
between different kinds of secondary boycotts. So we have broadened the pro- 
visions dealing with secondary boycotts as to make them an unfair labor 
practice. 

I have never been able to fathom the idea of taking construction 
out of the protection of the law against secondary boycotts, as I told 
you the last time I sat here. Maybe we have been mixed up with 
“farmed-out” work or something similar, but it is in the bill, and we 
feel that we should not be made second-class citizens by being singled 
out and told secondary boycotts are bad for everybody else except 
you, and they are good for you. 

We are pleased that the Kennedy-Ervin bill, like the Kennedy- 
Ives bill, does not contain the objectionable features of earlier bills 
which would have permitted secondary boycotts on construction sites 
where they are now prohibited under existing law. We commend 
those who have avoided the inclusion of provisions which would 
permit secondary boycotts in construction, for to legalize the second- 
ary boycott only moves to place greater power in the hands of few, 
and tends to destroy the employee’s freedom of choice. Employees 
must always have the right to join or not to join a labor organization. 

I would like now, Mr. Chairman, to speak on the prehire agree- 
ments provision which is contained in the Kennedy-Ervin bill. 
Equally objectionable is the provision of S. 505, the Kennedy-Ervin 
bill, which would permit the making of prehire agreements in the 
building and construction industry, including compulsory unionism 
after 7 days’ employment, even though the union has not been se- 
lected as a bargaining agent of employees hired or to be hired in 
the future, and such an agreement could be made in spite of the fact 
that there was no previous history of collective bargaining. 

T would like now to quote, Mr. Chairman, from your statement at 
the time S. 505 was introduced. ; 


This is primarily a labor-management reform bill dealing with the problems 
of dishonest racketeering. It is not a bill on industrial relations dealing with 
the problems of collective bargaining and economic power. The two areas of 
legislation should not be confused or combined. The McClellan committee has 
been concerned chiefly, as its title states, with improper activities, with corrup- 
tion, conflicts of interest, unethical and undemocratic practices. We have not 
been concerned primarily with unfair labor practices, union security arrange- 
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ments, and collective bargaining rights, so long as the improprieties I have 
mentioned were not involved. 

There are, to be sure, amendments of the Taft-Hartley Act which are necessary 
to curb racketeering or to facilitate NLRB’s action in this area, and which were 
approved by the Senate as part of this bill last year. : 

There are other amendments such as those dealing with economic strikers 
and the building trade, which were included as part of last year’s package at 
the insistence of Secretary Mitchell and the Labor Committee’s ranking Re- 
publican, Senator Smith of New Jersey, and which, having wide acceptance as 
» part of the same package, are included in the bill again this year. But the 
broad controversial issues of labor-management relations which that act poses 
are improperly the subject of an antiracketeering bill, and can only impede 
its consideration and passage on its own merit. 

Mr. Chairman, we are a little confused about that section and about 
that quote that I just read from your statement at the time you intro- 
duced this bill. And if we could clear up a couple of points on this, 
why I don’t think the construction industry would have too much 
problem on this bill. 

I would like to speak now on the controversial issue. From what I 
read here, I take it that you mean that the prehire agreement section 
of this bill would not be controversial. 

We feel very strongly that it is controversial. If we read the bill 
correctly, it is the same wording that was in the Kennedy-Ives bill. 
And at the time that that was debated in the Senate, I think I can 
quote directly here that Senator Smith of New Jersey—and I am quot- 
ing from the Congressional Record on page 10368, June 17, 1958— 
when he is talking about this prehire agreement, said, “This subject 
has been very controversial.” 

Senator Smith at that time offered an amendment that would delete 
and substitute another provision for this prehire section. I read in 
here that Senator Lausche of Ohio, in talking about this—and I am 
quoting from page 10363—said: 








I understand 
this is the Senator from Ohio speaking— 


the views of the administration, but the Senator from New Jersey must agree 
with me that the section as now written is not at all in conformity with even the 
views of the administration. 

Senator Smiru of New Jersey. That is true, and that is why I am trying to 
have it changed. 

I could read more from this record and go into the evils of prehiring, 
but you have all read these, Mr. Chairman, you participated in 
some of this debate. I am not going to take the time to try to point 
out why we feel that there are evils in the prehire agreement provision. 
It was thoroughly discussed on the floor of the Senate last year, and 
anybody who would like to read it, it is certainly right there. 

However, I would like to again mention or go back to your state- 
ment “that it has wide acceptance.” 

Now, I read from some testimony that was given here before this 
committee just the other day by a representative of labor who said 
that as far as he was concerned, or the AFL-CIO was concerned, that 
it wasn’t controversial, as far as they are concerned. It may not. be, 
between the AFL-CIO maybe there is not any controversy about it 
with them. But as far as management goes, we think it is highly 
controversial. 

Another thing we don’t quite understand, Mr. Chairman, is your 
reference to, “At the insistence of Secretary Mitchell and the Labor 
Committee’s ranking Republican.” I had the privilege of sitting 
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down on a committee that Secretary Mitchell called in 1956 and again 
in 1957 where this prehire agreement subject was thoroughly discussed 
and discarded as unworkable, and would not accomplish what we are 
trying to accomplish. 

Now, we came up with a recommendation that we felt that certifica- 
tion without an election was possible under NLRB’s direction, and we 
felt that it would accomplish what we are trying todo. We are trying 
to stop industrial unions from coming in and raiding the construction 
industry, where the construction industry could not, because of non- 
certification, go to NLRB, or stand up and be as good as anybody else. 

That committee, composed of management, labor, and the Secretary 
of Labor, came into full agreement that the idea, or theory, of certifi- 
cation without an election could be gotten, and that would answer all 
of our problems. 

If we could hold an election in the construction business, we 
wouldn’t need prehiring there at all. There would be no reason for 
it. So, what we are trying to do is to get on an equal basis with any- 
one who can hold an election because of their type of industry. All 
we are doing is asking that we be put on the same level with them so 
we can appeal to NLRB if somebody starts to raid. We don’t think 
it is right that we are denied the right to go in and appeal. We don’t 
have that now, and the only way we know to get it is to be certified. 

Now, if we can't hold an election, then we think we can work out 
the details, and we have worked them out. It is in the provisions of 
the administration bill where we can be certified without an election. 
And if we can get that, we don’t have any problems, we are all right, 
we can protect ourselves. 

With that we do not feel, we do not quite understand, why this pre- 
hire agreement section is any part of this bill, S. 505. In our opinion, 
No. 1, it is controversial. You say that it has wide acceptance; 
we do not think so. We have not accepted it, and we are half this 
deal; that is, management is. 

Senator Smith said it was controversial, and then offered amend- 
ments to kill it and give a substitute amendment the last time it was 
debated in the Senate. And now Secretary Mitchell comes out—and 
T imagine this administration bill certainly has his blessings—he comes 
out with the same identical provision we came up with in this Labor- 
Management Advisory Committee, namely, certification without an 
election. So that part of it we do not understand. We do not know 
why it is here, and we would like to protest the inclusion of prehire 
as part of your bill. 

os we have certifications without elections, and they are rec- 
ommended. I won’t read them. TI have just gone over it quickly. 
If I can answer a question on it, I would be more than happy to. 

We are not alone on our fears as to what will surely happen if this 
prehire section is adopted by Congress. Senator McClellan opposed 
a similar prehire provision in the Kennedy-Ives bill which contained 
language identical to the present provisions of S. 505. Senator 
McClellan has told the evils that could happen under this prehire 
provision—we have testified on it. ; 

Incidentally, at the time I testified before this committee last year 
that prehire section was not a part of the Kennedy-Ives bill. That 
was put in later, and we had to file a supplementary point on that. 
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As part of the record, Mr. Chairman, I would like to attach to our 
statement the remarks of Senator McClellan on behalf of his amend- 
ment to remove section 604, the prehire provision of the Kennedy- 
Ives bill, taken from the Congressional Record of June 17, 1958. It 


might make very interesting reading. I would like to attach it to my 
statement and file it as part of the record. 


Senator Kennepy. Without objection that will be done. 
(The document referred to follows:) 


REMARKS BY SENATOR MCCLELLAN IN BEHALF OF His AMENDMENT To REMOVE 
Section 604, THE PREHIRE PROVISION OF THE KENNEDY-Ives BILL, TAKEN 
FROM THE CONGRESSIONAL RECORD, JUNE 17, 1958 * 


Mr. McCLeLLAN. Mr. President, I yield myself 5 minutes. This amendment 
will strike from the bill section 604 (prehire section). 

By way of preface to my remarks, I want to say again it has been my purpose 
to get legislation at this session of Congress in eight principal areas that are 
covered by titles I, II, III, IV, and V of the bill. In order to try to get legisla- 
tion at this session, and not attempt to legislate in all areas of labor-manage- 
ment relations in which there is a definite need for legislation, I have made 
concessions and have voted on the floor against amendments the principles of 
which I believe in and which I expect later to support and to help enact into 
law. 

Again I point out that we are not operating here today under a generally 
favorable climate, and everyone present knows the reason why and what I 
mean, but I have felt so keenly the need to drive out the crooks, to stop corrup- 
tion, and to restore a measure of democratic processes to the union members, 
that I have had to sacrifice my views at times rather than run the risk of 
jeopardizing the proposed legislation of so much value before us. 

I do not subscribe to the effort in the bill to amend and revise the Taft- 
Hartley law. I think there should be a separate bill for that. 

I spoke a moment ago about trying to restore a measure of the democratic 
process. Let me point out what the language proposed would permit. We have 
had some fine arguments about secret elections and trying to correct some con- 
ditions which prevail, which the select committee has discoveerd and revealed. 

I hope Senators will read the section in the bill. I will omit some of it, but 
Senators may fill it in if they wish. 

“It shall not be an unfair labor practice under subsections (a) and (b)” of 
the Taft-Hartley Act, section 8. I repeat: “It shall not be an unfair labor 
practice under subsections (a) and (b) to make a contract because’—it starts 
with—”(1) the majority status of such labor organization has not been estab- 
lished under the provisions of section 9 of this act” which is the Taft-Hartley 
Act. In other words, the very first provision would deny to the individual 
worker the right to have anything to say about whether he shall be in a union 
or not be in a union. We have been talking about democracy and talking about 
making progress toward getting democracy in unions. This provision now pro- 
poses not to make progress in that direction, but to exclude all of the construc- 
tion trades and construction unions. How many there are, I do not know, but 
we can start with the assurance there are 3 million people, at least, involved. 
[Italic added. ] 

There are the Operating Engineers, the Carpenters, the Bricklayers, the Pipe- 
fitters, the Painters, and the Plumbers and others. Under the bill, if this section 
is adopted, the contractor, before he employs a man and before he knows who 
his employee will be, can make a contract with the union labor leader and put 
the man in the union, whether the man wants to be in the union or not. [Italic 
added. 

We sa about democracy, but such a provision would make no progress toward 
democracy. It is a provision which is retrogressive from democracy. It is 
coercive. It is compulsory. It invites “sweetheart” contracts, one of the things 
which we have been trying to prevent. 

s * 


Reference: pp. 10362-10363. 
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I do not want in the bill the provision I ask to have eliminated. If all of the 
building trades unions can be exempted, why can.the others not be also? Why 
not grant this right to all unions? If we did we would have no democracy, 
beginning at the grassroots with the will of the individual workers. We would 
wipe it all out. A contractor and a union labor officer could make a contract, 
and the men would be bound by it. 

I am not going to plead longer at this time. The distinguished Senator from 
Ohio [Mr. Lausche] has cosponsored the amendment with me. I am going to 
yield time to the Senator from Ohio. 

I may not have anything else to say on the amendment, but before I conclude 
I want to say I hope the House of Representatives, if the Senate will not do it, 
will take out this provision which should be taken out of the bill. I have sacri- 
ficed on the Senate floor to help get a bill passed which every honest, decent man, 
whether in the union or not, ought to support—a bill to drive out the crooks, 
to stop the corruption, to get honest reporting, and to bring back a measure of 


democracy which has been lost to the men who work in this country. I want. 


to see a bill passed at this session of Congress. For that reason I have opposed 
some amendments I would like to have supported, if properly worded and 
properly drafted. 

I hope the provision we are discussing will be stricken from the bill. After 
having made these concessions and after having gone against my convictions to 
some extent on.some issues which have been raised by amendments—not that I 
approved the amendments in the form in which they were offered, though I did 
approve the ultimate objectiv , although I am committed to vote for the 
bill, I will not have to vote for a provision such as we are attempting to strike, 
which would set a precedent, if carried out, for all unions alike, all workers 
alike, and employers alike. If so, we would have no protection and no democracy. 
We would have only dictatorship from the top, inspired by collusion between 
the employer and possibly some crooked labor leader, who would work to get a 
“sweetheart” contract which would erploit the sweat and toil of the union work- 
ing men and women of this country. [Italic added.] 


Mr. Rooney. Coming on in my statement, I won't read all of this, 
but I would like to request that the members of this committee read 
this page. (See p. 194.) It is not very lengthy. However, I would 
like to say that we endorse the statement of the chairman of this com- 
mittee that the Taft-Hartley Act amendments should be deferred un- 
til a special study group which has been appointed by the chairman, 
comprised of representatives of labor, management, and the general 
public, have had a chance to go into these Taft-H: utley amendments 
in detail and study their implications. This is a wise and desirable 
thing to do. A bill as complicated as the Labor-Management Rela- 
tions Act of 1947 should not be altered by “quickie amendments” 
which may have far-reaching import and even disastrous effects upon 
an industry as important to the national economy and defense as is 
construction. Thus, while we believe there is great need to clarify 
the law so as to permit payment to apprentice training programs, 
which was one of our statements and recommendations here, jointly 
administered by labor and management, and to close the loopholes 
on secondary boycotts, we believe that these and all other Taft-Hart- 
ley amendments contained in title 6 of the Kennedy-Ervin bill, as 
well as the Taft-Hartley amendments contained in the administration 
bill, should be deferred for later consideration by the Congress after 
thorough study by the technical advisory group to this committee. 


There is one other point, Mr. Chairman, that I would like to make, 
and that is this: 





May we again emphasize the need for strong Federal legislation which would 
outlaw all forms of bombing of property, whether or not connected with a labor 
dispute. We endorse the prince iples of S. 188, and similar legislation which 
would make it a Federal crime to use explosives to damage or destroy real or 
personal property in commerce. 
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[I have here a reprint of a recent article that we ran in the Con- 
structor, which is our national trade magazine, showing pictures of 
dynamited offices and equipment. And throughout the Midwest it 
is getting worse. Recent bombings of construction equipment and 
contractors’ offices in the Middle West shows the need for FBI juris- 
diction since this appears to be vandalism and sabotage which goes 
beyond State lines and is a national network. 

‘And may we further recommend that this or some other appropriate 
committee of the Congress enact legislation to outlaw the restrictive 
provisions of certain labor agreements which prevent owners from 
doing their construction through the efficient and time-honored con- 
tract method. I am getting back to this industrial union problem, 
where we cannot go in there and claim work that traditionally has 
been work of the construction industry, both management and labor. 
Today certain powerful industrial unions are forcing their employers 
to do their own construction work with their own forces instead of 
employing the skilled manpower and know-how of over 5 million con- 
struction workmen who have been trained in their special trades in 
the building and construction industry. Such restrictive agreements 
are in fact an undue burden on commerce, and restraint of trade, and 
should be clearly outlawed. 

Again, Mr. Chairman, thank you very much for this opportunity 
to appear before you, and we ask that we may have the right to file 
a supplementary statement on any other testimony that might be 
furnished later concerning the construction industry. 

(See p. 215.) 

Senator Kennepy. Thank you, Mr. Rooney. 

As I understand it, from at least a perspective of the construction 
industry, the administration’s secondary boycott proposals would be 
weaker than the present Taft-Hartley Act, is that correct, rather than 
strengthening ? 

Mr. Rooney. As far as construction goes, it is the same as they had 
before, the same as I testified before, and that is, they are strengthen- 
ing it in every other industry except the construction industry. And 
they say it is a good thing in the construction industry, but as the 
President said, the secondary boycott is indefensible. We just think 
it is indefensible in our industry, too. We think we need it probably 

is muc = and more than many other industries, but the administration 
bill says no, in construction it is a good thing and it is all right, we 
are going to legalize secondary boycotting i in “the construction indus- 
try. but in every other industry we are going to tighten it up. 

‘Senator Kennepy. I wonder, Mr. Rooney, if it could be possible 
for vou to explain to us, in simple language and not legal language, 
the practical effects of the difference in the section dealing with title 
6 of the prehire section of the Kennedy-Ervin bill and the same section 
dealing with that same problem in the Goldwater bill. In other 
words, what is the significance of the words “history of collective 
bargaining,” and what are the practical differences, so that we can 
get that clear in our minds, between the two approaches as it would 
operate in the construction industry from your practical experience ? 

Mr. Rooney. The Goldwater bill being the administration bill ? 

Senator Kennepy. That is right. 

i Senator Gotpwater. Before you start you better clear that with the 
Secretary. 
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Senator Kennepy. What? 

Senator Gotpwatrer. Whether it is the Goldwater bill or the admin- 
istration bill. 

Mr. Rooney. Yes, sir, I will try to do the best I can. 

If it was possible to have an election in the construction industry, 
there would be no need for prehire agreements or for the administra- 
tion’s theory of certifications without an election. It has been tried 
in two cities: one was, oh, fairly successful; in the other it just broke 
down, it did not work at all. I think everyone is in agreement that 
in an industry such as the construction industry it is almost impossible 
and very impractical to try to have an election. So we are therefore 
on the Gece-auines being certified, we do not have any standing 


before the NLRB when we try to protest other unions raiding our 


work. 

Now, what we are trying to do is, as I said before, to get on an 
even basis with everyone else. We do not want any advantages, 
we just want to be equal. And the only way, in our estimation, that 
we can be equal is to be certified. Now if we can, with the restric- 
tions and safeguards recommended by the Mitchell committee, be cer- 
tified without an election—and in that respect, we do not think that 
a brandnew Dio could be able to run in on “sweetheart” deals, and 
Dio and people like that walk in and get certified like that. We feel 
that we have the history of collective bargaining. In Chicago they 
probably have had an agreement, the employers and bricklayers, for 
40 years or 50 years. Now, we feel that there should be some way 
that the employers and the unions could go hand in hand to the 
NLRB, both voluntarily and say, “Yes, these people—the union— 
represent our workers. We cannot have an election; we are request- 
ing that you certify us without an election,” and that the NLRB after 
duly investigating it and seeing that all the facts are so, and it is 
strictly voluntary on both parts, and the history read, the history 
behind it, they will say, “Yes, we will certify you along that line.” 

Now, there have been objections. Well, a man goes into a new area, 
or there is a joint venture and all that sort of thing. This is all red- 
herring business. This is all taken care of. I, as a contractor out of 
Miami, Fla., can go into Jacksonville, where I haven’t any history or 
where [ haven’t a job, but I can come under the umbrella of the agree- 
ment that the employers in Jacksonville have worked out. And I can 
come right under their umbrella through the AGC, or another organ- 
ization—it does not matter. But I am not precluded, they do not 
tell me I cannot be certified. I could go right in with them. 

Senator Kennepy. But wouldn’t you have to have an organization 
such as the Associated General Contractors in order to establish this 
history of collective bargaining, while, under the language that we 
have it would be possible for any employer to go into Jacksonville 
without associating with the Associated General Contractors in order 
to establish the so-called history of collective bargaining? 

Mr. Rooney. Mr. Chairman, let me make it very clear. We are 
not trying to get this to where everyone has to join the Associated 
General Contractors. He does not have to join this organization. 
He just has to make a statement that he is going to go along with 
labor policies and agreements already in effect in that area. And 
many of our contractors move in in another area and do not join the 
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local chapter there. But they do bind themselves to be under the 
working conditions—they do not have to bind themselves, they just 
agree that they are going to be under the working conditions and 
agreements in effect in that area. 

But the thing we are afraid of, if you put it in prehire, a Johnny 
Dio can come down to me and say, Took, we can make a very nice 
deal here. I do not represent anyone, but you sign this ‘sweetheart’ 
deal with me and we have got it made.” And that is what we are 
scared of. It just disrupts the local bargaining. It disrupts every- 
thing that is going on. And we see that there is a possibility—I 
am not saying there is a probability, but there is a possibility—under 
here. And in our experience, we find that there are some people— 
and, as I said before, thank God they are in the minority—that lay 
awake at night trying to figure out angles. Regardless of what 
bill you = here, they are going to lay awake at night figuring out 
these angles, and take advantage of them. 

Senator Krennepy. Now, take your case of Jacksonville. Under 
the language of the administration proposal, it would be possible to 
go up to Jacksonville and indicate that you are going to live up to 
the bargaining practices and labor practices of the unions and the 
Associated General Contractors in Jacksonville; would that serve as 
the establishment of a history of collective bargaining? Now, under 
the bill that I have introduced, it would not be necessary to have 
that history of collective bargaining; they could go to Jacksonville 
and make a direct arrangement with the union without having to 
establish this so-called history of collective bargaining. 

Now, the question I have is, What is the public interest involved 
in the distinction? Why is it more in the public interest to have the 
words “history of collective bargaining” which can be achieved by 
signing up with the Associated General Contractors? Why is the 
public interest better served by that language than it is by the pre- 
hire language in which the contractor goes into Jacksonville and 
makes his own arrangements with the labor organization? It seems 
to me it just comes down to whether it is better to be a member of 
the Associated General Contractors. Now, that may be in the public 
interest, but is that the issue? 

Mr. Rooney. I was afraid that was the point you were trying to 
make there. 

No, as I say, I am not out here trying to get members for the AGC. 
Under the certification without an election, the man does not have 
to join the Elks or the AGC, or any other organization. He can come 
in there, as a new contractor, and say, “Who 1s the management group 
who has the collective bargaining rights here and who has the his- 
tory?” And he could be a builder’s exchange, a group of building 
employers, and in many cities they handle it—in New York City it 
is the building employers—and in many other cities. The AGC does 
not handle it in every city, but they do in an awful lot. However, 
[I could go into Jacksonville and, if there was no AGC at all —let’s 
forget that word—there is a builder’s exchange or just a group of 
contractors who have traditionally bargained with the unions on the 
men they work. And I come in to do a job there, and I, because 
of choice—I do not use union men because they coerce me into it, 
I happen to be one of those peculiar guys who think that labor people, 
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that unions have the best supply and pool of qualified laborers and 
that is why I use them. But I can walk in, and I need carpenters, 

bricklayers, and anything else. I want the protection of the history 
of bargaining in back of me, so I will agree that I will live up to 
the labor agreements that. they have worked out. And there I get 

certified. I can come under certification with the group. 

Now we can certify a whole group. In other words, the contractors 
who agree t« anting to be certified, and it has to be voluntary—let 
me go further on this. Say there is a group of 10 contractors in 
Jacksonville, and they do not belong to any association; they just 
belong to a coffee group that meets every Tuesday for coffee. So 
they all agree that they voluntarily want ‘to be certified. There are 
advantages in being certified. So they go to the NLRB where there 
are counterparts of the representatives “of the men that they have 
worked, say the seven basic trades. Now, they go up to NLRB and 
say, “Now we are a group of employers and here is a group of labor 
representatives, and we want to be certified—we do it voluntarily. 
We have dealth with these people for 20 years; we want to be certified.” 

All right, they are certified. 1 come in and, if I agree with these 
other 10 and become part of them, whether they are an association 
or not it does not matter; I have the advantage of the certification. 
It is just as simple as that. 

Senator Kennepy. Except I do think under these conditions it 
would be necessary for you to establish a working relationship in 
the area in order that they might establish a history of collective 
bargaining. 

Mr. Rooney. All I have to do is go to NLRB and say, “IT agree. I 
will go the same way as these people, and I want to be under the 
certification.” 

And you are certifying groups; you are not certifying individuals. 
You are certifying groups. 

Senator Kennepy. Senator Goldwater. 

Senator GotpwaTer. I would like to clear that point up, because 
I think you have caused some confusion in the minds of people here. 

The bill, the administration bill, section 506(b)—I will read the 
language, part of the language, out of subsection (b) : 

Provided further, That the preceding proviso shall not apply where there is no 
history of a collective bargaining relationship between the petitioning employer 
and labor organization prior to the current agreement * * *.”’ 

Now it is not true, is it, that you can go to Jacksonville and merely 
by subscribing to the chapter of AGC, there—I mean, to put it an- 
other way, by “merely saying that vou will agree with the labor state- 
ments of that group, that you would become a comp: iny with previous 
history of bargaining? That is not true. 

Mr: Roonsy. I think, Senator, that the theory of having NLRB 
pass on every one of these applications for certification, it was our 
pore? that would be true, and that a person could do that if they 

‘ame under this umbrella. Now what we are trying to stop and why 
we say that we would like to have the history, we ‘do not want some 
fly-by-night industrial union or any other kind of a union coming into 
Miami, Fla., and m: iking all these kind of quick “sweetheart” deals. 
We want to stay with the people we have worked with for years, 


| 
| 
| 





bec: 


wa 
felt 

S 
lan; 
of I 
bill 

x 


de 


im} 
cor 
let 
wo 
it 
the 
the 
' 


. 


cel 


ha 


tal 


by 
th 


lal 
en 
th 

de 
wi 


en 





LABOR-MANAGEMENT REFORM LEGISLATION 205 


because they have the qualified men. And we are happy with it that 
way. Now, we are trying to stop it, and that is why we said we 
felt 

Senator Gotpwater. That is precisely my understanding of the 
language of the administration’s bill, that you have to have this history 
of bargaining with the union before the benefits of this administration 
bill will apply. 

Now in your answer to Senator Kennedy’s question, I think the 
impression was left that any contracting organization, whether it be a 
corporation in Florida, or any other State, could move into Florida, 
let us say, and, by subscribing to the labor agreements of the AGC, 
would be considered to have a prior bargaining history with the unions 
it wishes to bargain with in Florida. And I maintain that is not 
the case and is not the interpretation that I place on the language of 
the administration’s act. 

I just wanted you to clear that up. 

Mr. Roonry. Senator, we did not think in our recommendations of a 
certification of an individual contracting firm. It is units, and units 
have the history. 

Now does it say in there it is individuals? 

Mr. Dunn. May I elaborate on that, Senator? 

The language, I think, ought to be read in its entirety. It will only 
take a few minutes. 

The administration bill, section 506, would provide that section 
9(c) (1) of the National Labor Relations Act, as amended, is amended 
by inserting an additional clause after paragraph (c) to the effect 
that— 





An employer primarily engaged in the building and construction industry and a 
labor organization acting in behalf of employees engaged (or who, upon their 
employment, Will be engaged) in the building and construction industry, asserting 
that such employer recognizes such labor organization as the representative 
defined in section 9(a) and has entered into a collective-bargaining agreement 
With such labor organization: 

Such subsection is further amended by inserting a colon before the period at the 
end thereof and adding the following language: “Provided, That the Board may, 
without prior thereto having conducted an election by secret ballot, certify a 
labor organization referred to in clause (C) of this paragraph as the exclusive 
representative of employees of an employer referred to in said clause (C) in such 
unit as the Board may find is appropriate for the purposes of collective bargaining 
With respect to rates of pay, Wages, hours, and other conditions of employment: 
Provided further, That the preceding proviso shall not apply where there is no 
history of a collective bargaining relationship between the petitioning employer 
and labor organization prior to the current agreement or an employee or group 
of employees or any individual or labor organization acting in their behalf allege, 
and the Board finds, that a substantial number of employees presently employed 
by the employer in the bargaining unit assert that the labor organization is not a 
representative as defined in section 9(a).” 


What this would do is to recognize an existing bargaining unit and 
give them the status that other union organizations have, the CIO, 
district. 50, or whatever it may be, that are interfering with the build- 
ing trade organizations’ right to work. 

The NLRB would have an opportunity to review a petition and 
decide what is the appropriate bargaining unit. They would then have 
before them all of the facts. It would eliminate the necessity of an 
election which cannot be held because of the practical problems. 
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But T say, Senator, that it would be the bargaining unit in Jackson- 
ville that would be rec ognized. An employer can, and does now, come 
under the umbrella of multiemployer bargaining. All that would be 
done is to give that the status of a recc yenized and certified bargaining 
relationship. It would be the building trades union in Jacksonville 
that would be certified, not the employers. 

Senator Gotpwarer. Mind you, Iam not arguing with your purpose, 
but I think you might have to amend the language i in this to make it 
mean what you think it means, because I do not understand it as mean- 
ing that. 

In section 506(¢), it says “an employer.” It does not talk about a 
unit. And then the restriction here applies directly to an employer. 
It does not mention units. 

Mr. Dunn. Let me say that you are reading a part of a section 
and only part of it. You say “by an employer.” What is it refer- 
ring to? It isa petition by an employer. It isa petition. (C) isa 
part of another section, 9, that tells you how to get a bargaining unit 
either recognized or certified. It says that whenever petition shall 
be filed in accordance with the regulations of the board, (a) by an em- 
ployee or group of employees seeking to be recognized; by an em- 
yloyer alleging that one or more individuals or labor organizations 
h ave presented a claim to be recognized, and then they would add 
this one paragraph C (sec. 506 of S. 748). It is now a petition by an 
employer primarily engaged in building construction, and a labor 
organization—we said going hand in hand, asking for a certification 
to recognize the status that they have already been operating under. 
We do not believe that is illegal today in Jacksonville. We think that 
we are now operating legally, Senator; that today our association 
agreements are valid and legal. But they are not a defense agiinst 
the activities of certain other unions that are interfering with what 
we think, is the rightful jurisdiction of building- trades- unions, and 
we do not thirk the answer to the problem of raiding, shall we say, 
is to make it a prehire agreement wtihout providing safeguards. Take 
your prehire- oe provision and put the safeguards you have 
in this section (603, 8. 748), and it is fine. There is no pride of author- 
ship involved. We like the Kennedy-Ervin bill on prehire if vou 
put some safeguards in there to prevent the Johnny Dio’s and whoever 
else might move in and say, want a prehire agreement. I do not 
represent any man, but that does not make any difference.” 

You say in this bill that regardless of whether the union represents 
the men and the majority status in the union that they are entitled to 
and can strike for a prehire agreement calling for compulsory unions 
in 7 days. You do not say that it is something that is voluntary, you 
do not say there has to be any previous history of collective bargain- 
ing, you do not say it has to go to NLRB for a review or examination. 
As Senator McClellan says, a “sweetheart” deal can be made by some- 
one unethical on both sides, by management and labor, to the detri- 
ment of recognized bargaining relationships in Miami, Jacksonville, 
Chicago, and Detroit, wherever it might be. And the employers would 
be small or weak employers or unethical employers who would be 
tempted to take this deal for a quick buck. That is my answer. We 
are not illegal today in our association collective-bargaining agree- 
ments. 
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Senator Go_pwarer. I agree with you that should be the purpose 
of any language in either of these bills applying to this field. Let me 
point out what I feel to be a major difference between the two ap- 
proaches. 

Again reading from 506(b) down at the bottom of the paragraph 
in the proviso: 
and the Board finds that a substantial number of employees presently employed 
by the employer and the bargaining unit assert that the labor organization is 
not a representative as defined in section 9(a). 

Now that is a protection that I feel is an important protection in- 
corporated in the administration’s approach that is not incorporated 
in the Kennedy approach. 

Now I would like to ask you one more question. I do not want to 
take up all this time. I might preface this by saying I sat through 
the original meetings with labor and management in your field on 
this when Senator Taft was alive, and I frankly feel that the agree- 
ments that we reached then would have resulted by now in a much 
better understanding in this field than this approach. However, that 
did not happen. The unions last year, as I recall, even endorsed the 
administration’s approach, and this year they are opopsing it. Do 
you know of any reason why that should come about? I mean, this 
approach ? 

Mr. Rooney. Yes. As I said before, Senator Goldwater, when we 
had this committee called by Secretary Mitchell, there were four inter- 
national presidents of our construction trades and the president of the 
building trades department, and we came into an agreement that this 
certification without an election was the proper approach. It was 
agreed to by the Secretary. Now we find that for some reason—-I have 
my own ideas but I do not think I ought to state them here—now 
labor has taken an about-face and said, “No; that is not what they 
want; they want prehire.” 

But to sum this thing up. Mr. Chairman, and not to take any more 
time than you want me to take, it comes back to our original statement 
that we do not feel that these complicated prehire certification-with- 
out-election items have been given proper study, and we would like to 
recommend that they be referred back to your group of experts for 
further study and not be included in the administration bill, that is. 
the secondary-boycott business—that certainly ought to go back for 
more study—and this prehire agreement go back for more study by 
the experts, and then become a part of the changes in the Taft-Hartley 
bill and not be a ~ of the labor-reform bill. That is our contention 
and position all the way through . 

Senator Kennepy. Are you finished, Senator Goldwater ? 

Senator Gotpwater. One quick one. 

In your testimony, you state that the association endorses the prin- 
ciples contained in proposed labor legislation, and then you list. “out- 
law completely all recognition and organizational picketing,” and 
then on page 3 you urge the Congress to enact legislation outlaw- 
ing all secondary boycotts and closing the present loopholes in the 
secondary-boycott provisions in the Taft-Hartley law. 

Now, is it your opinion that a so-called labor-reform bill that passes 
this Congress can be effective without at least those two amendments 
being accomplished to the Taft-Hartley ? 
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Mr. Rooney. Well, Senator, it has been my understanding from 
everything I have read, i including the statement I just read here, that 
Senator Kennedy made, that the Senate Labor Committee was at- 
tempting to do two things this session: No. 1, they wanted to pass a 
iabor-reform bill and that was going to be strictly labor reform, and 
they felt that was the No. 1 item, and they should go right ahead and 
pass that to where it would not get mixed up with amendments that 
are complicated and very technical as far as our industry goes in a 
labor-reform bill. We need the labor-reform bill, so let’s have that 
and make it strictly a labor-reform bill. 

Then, as I understand it, it is the thinking of the chairman and 
the rest of the committee that after due study by experts composed of 
management, labor, and representatives of the public, that they would 
then study these very complicated Taft-Hartley bill amendments and 
they would come up with another bill that would take care of those, 
and not get the two of them mixed up. 

I think this: even though we think a lot of these things are very 
good to have, and we feel they are necessary, we would like to see 
these things, as the chairman has outlined it, divided into two bills. 
Let’s have a labor-reform bill with no Taft-Hartley amendments at all 
in it, because there is where the thing is going to bog down, and then 
take it up as another bill and get into all the technical aspects of 
amendments to the Taft-Hartley bill and get the thinking and the 
study of the advantage of that by this group of experts who will come 
up with some pretty good technical information and advice to the com- 
mittee. 

Senator Kennepy. Senator McNamara. 

Senator McNamara. Isn’t this language that you have read from 
the administration bill a great advantage to those people who are 
primarily engaged in the construction industry? But what does this 
do to oe e who is tr ying to get into this business, ver v legitimately, 
and who wants to become a contractor? Would this bar him from 
this same treatment? 

Mr. Rooney. No. 

Senator McNamara. Why not? 

Mr. Rooney. How would it? 

Senator McNamara. It seems to me the import: ant Ww ords here are 
“primarily engaged in the construction industry.” Would not it be 
harder for someone to get started then if he did not have this history ? 
Then he could not get this prior certification. 

Mr. Rooney. Yes, I think so. Senator, when you say “primarily 
engaged,” we do not try to bar anyone. In fact, we are encouraging 
people to get in the construction business. The Associated General 
Contractors spend a great deal of their income on training new men 
in the apprenticeship fields. We also go into colleges, we have an edu- 

‘ational committee that spends a lot of time and money in trying to 
educate and induce young engineers to come into the cons struction busi- 
ess. We feela lot of us are - getting old, and someone is going to have 
to carry on in back of us, There is no point in trying to keep people 
out of the construction business. We want them in there; we want 
good people. But if this young fellow is coming into the construction 
business, if he is going to be a contractor, he is primarily engaged in 
contracting and in the building business. So he, therefore, qualifies. 
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And all he has to do is say to the NLRB, “T would like to be consid- 
ered as part of this bargaining group that has come before you before 
and got the Carpenters’ Union, the Bricklayers’ Union certified as 
representative of the men we work with.” That is all we ask. And 
he could certainly do that. 

Senator McNamara. All right, then, do you feel this language 
would bar the so-called broker from coming in, a fellow who never 
was in the business and who comes in under these joint-enterprise 
arrangements and operates out of an office in some remote city? Is 
that why you have this “primarily engaged” phraseology in here— 
why you endorse it, I mean? Certainly, you do not encourage these 
people to come into the industry, do you ? 

Mr. Rooney. No. We think that a contractor should do a little bit 
of work himself. And that is one of the things 

Senator McNamara. If you can do this and not bar some legiti- 
mately new firm from getting started, and I think it is a hard thing to 
do, you ought to seek it. I know that you have had some bad experi- 
ences from these so-called brokers who have no construction business 
at all, do not even own any equipment, but sit in an office and just sub- 
let everything to existing firms. 

Mr. Rooney. Yes, sir. 

Senator McNamara. I think that you have a problem in not barring 
the people who legitimately want to get into business and, at the same 
time, barring these people who I think have done violence to the 
construction industry in the long run, and in the long run have cost 
the consumers or the owners of the property a lot more money than 
they would normally have to pay. 

Mr. Rooney. Yes, sir. That has been correct. 

Senator McNamara. That has been the experience. 

Mr. Roonry. Yes. And we are not trying to bar anyone, Senator, 
even these brokers as you call them. We do not like it, and we try to 
show owners that they are better off dealing with contractors who do 
some of the work themselves. 

Now, it is a complicated business. To the best interests of our 
clients, the public, we use specialized groups such as plumbers or 
electricians, and that is to the advantage, because the subcontractors 
can give continuous employment to men such as that. But the fellow 
who comes in, as you so well know, and has his office in his hat, and he 
hasn’t anyone on his payroll, and he walks in and tries to take a job 
and subcontract it, we naturally frown on that. But even him we are 
not trying to bar—we are not trving to bar anyone. 

Senator McNamara. This fellow could not be J ohnny Dio—— 

Mr. Roonry. That is right. And under the prehire agreement, 
why, we would probably get him. 

Senator McNamara. You are not trying to bar him ? 

Mr. Roonry. We do not have to bar him. He has been “barred.” 

Senator McNamara. On the other hand, he could come in and say 
that. Say he went into Jacksonville, like you would go into Jackson- 
ville, and say he would accept the terms that existed there, that had 
been agreed through collective bargaining, then would not he be 
certified as readily as you would? 

Mr. Rooney. Well, under our plan he would have to go before the 
NLRB, and they would have to take a look at him. Now, I will grant 
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you that we probably have some of the equivalent of Johnny Dio in 
the management end of the construction business, I am very sorry to 
say. However, under the prehire agreement, there would be no check 
on him whatsoe ‘gt the way it is written in this bill S. 505. And that 
is what we woul Id like to have, is someone like NLRB to look him over 
before you say “Go ahead.” 

Senator McNamara. I was trying to agree with you that our bill 
would do it, but I do not see how the certification would correct the 
evil that exists, and these are the examples. 

Mr. Rooney. Yes, sir. 

Senator McNamara. Now, you indicated that you represent the 
major ity of the Nation’s contractors. Are the m: ijority of your mem- 
bers already operating under collective bargaining agreements ‘ 

Mr. Rooney. In some areas. 

Senator McNamara. Notall of them ? 

Mr. Roonry. No. 

Senator McNamara. I say, are the majority of them operating 
under collective bargaining ? 

Mr. Rooney. I do not have any check on this, but I think it would be 
a fair statement to say that the majority of our members who are in 
the building of buildings, as differentiated between buildings and 
highway and he: ivy construction, bridges and dams and such as that, 
that the m: jority of the builders are working under collective barg: ain- 
ing agreements. I think that is not true in the highway and in heavy- 
construction fields, building large dams and big ‘bridges and such as 
that. 

Senator McNamara. You think the majority of those people are not 
covered by collective bargaining ? 

Mr. Rooney. That would be my opinion. It is about half and half, 
say. I have no figures on that. That is a personal opinion, sir. 

Senator McNamara. I have a quick question now. Under this sec- 
tion 6 of your recommendation you say : 

Require employers to report all financial dealings with unions, directly or 
through a third party, except as authorized by law. 

Are you referring now to existing law, or do you consider the bills 
before? 

Mr. Rooney. No, existinglaw. Wethink of checkoff. It is author- 
ized by law, so we say that is all right. 

Senator McNamara. Then you think there is nothing in these bills 
that we are considering that you would except by this phrase, “except 
as authorized by law.” 

Mr. Rooney. What we are trying to say here—and I do not know 
if this language is as good as it could be—is that we would recom- 
mend that if we are going to ask the unions to give this reporting 
business, that we do not think management should be excluded from 
that. We think that we have some bad boys too, and we feel that they 
should make these reports of financial dealings with their unions. 
Let’s bring it all out in the open and put it on the table. Now directly 
or through a third party, there again, we do not recommend that 
our own people deal through labor consultants and people like that. 
It has been our experience that the man who pays the e payroll, hires 


the men, deals with the men, he is the one to make these labor agree 
ments, and not some third party sitting off in an attorney’s office. 
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Senator McNamara. I do not think I am making my point plain. 
| ain concerned with your exception. 

Mr. Roonry. Let me continue. “Except as authorized by law.” 
We do not feel that if something is authorized by law, such as a check- 
off system, that it should be necessary for a contractor to report that. 
You see the point? Apprentice training. If we are allowed by law, 
which we hope one day we are going to be, to contribute to apprentice- 
training programs, why, that would be except authorized by law— 
that would be authorized by law. Well, if the checkoff and the ap- 
prenticeship is all authorized by law, we see no reason to report those 

orts of activities. However, we could. But what we are trying to get 
at is the things that are not authorized by law, and that is what we say 
they should report on. 

Do I make myself clear, Senator ? 

Senator McNamara. Fairly. Except 

Mr. Roonry. Do you want me to try again ? 

Senator McNamara. Except these exceptions do not imply objec- 
tion to the bills that we are considering before us now ? 

Mr. Rooney. Let me say it in contractor’s language to you. We 
say that a contractor should report his financial dealings to a union, 
whether he makes them himself or makes them through a labor con- 
sultant, but we do not think that he is going to have to go into a lot 
of reporting on things that he has the authority to do. He has the 
authority to check off, or to make contributions to an apprenticeship 
program, so we do not see any reason for him to report that. What we 
want him to report is things that he is not authorized by law to do. 

Senator McNamara. It seems to me that it would be a very small 
expense and small matter to the employer to report how much he did 
pay into the fund for apprentice training. 

Mr. Roonry. We would have no objection to that, of course. 

Senator McNamara. But this is the point you make, that you would 
except this from your reporting? I do not know why you should 
make a point of it. 

Mr. Rooney. In the interest that they are not sending too many 
papers into a Government agency. They have a lot of papers already; 
so we do not think they need any more. 

Senator McNamara. This does not seem to be a very valid objection. 

Mr. Rooney. As this is not an objection—I mean, when we say “ex- 
cept as authorized by law,” if you want to strike that, we are very 
happy. This is not an objection. We will report that, too, because 
it 1s things that we are authorized to do, so why should we have any 
objection to reporting it? 

Senator McNamara. Then, the point is, we can conclude our discus- 
sion by saying, that the exception that you make here is not important. 

Mr. Roonry. No. No; not in the least. 

Senator McNamara. That is what I was trying to establish. 

Mr. Rooney. Not in the least. 

Senator Kennepy. Senator Prouty ? 

Senator Prouty. I have no questions. 

Senator Kennepy. Senator Randolph? 

Senator Ranpotpx. Mr. Chairman, I am gratified that Mr. Rooney 
has called attention to apprenticeship training programs. I emphasize 
that in the District of Columbia we have a very splendid apprentice- 











212 LABOR-MANAGEMENT REFORM LEGISLATION 


ship program. The bill was coauthored by Senators Styles Bridges 
and myself. 

A few days ago, Gino J. Simi, director of apprenticeship for the 
council, reported to me that as of January 1, 1959, there were 2,280 
apprentices registered by District of Galuntie employers with the Dis- 
trict of Columbia Apprenticeship Council under on-the-job training 
conditions, meeting the minimum standards established by the act of 
1946. 

Since its passage more than 12,000 individual apprenticeship in- 
Gentures have been submitted to the council and reviewed by some 
2,500 District of Columbia employers. As of January 1, 10.265 were 
found to meet the minimum standards of craftsmanship and employ- 
ment of the Bridges-Randolph Act. 

At the first of this year requests for 3,626 certificates of completion 
of apprenticeship, received from cooperating employers and the ap- 
prenticeship committee, have been reviewed and approved by the 
Council. 

At the same time, 4,463 indentures had been canceled because the ap- 
prentices lacked the basic aptitudes for, or sincere interest in, learning 
the trade, or because of insubordination, failure of the employ er, the 
apprenticeship committee or the apprentice to meet the minimum 
training standards. 

Asof. January 1, there were 24 trades in which 20 or more apprentices 
were registered and 33 trades in which 25 or more apprentices were 
completed since the establishment of the District of Columbia appren- 
ticeship program of the act. 

Mr. Roonry. Yes, sir. 

Senator Ranpoten. We went into this matter thoroughly, and we 
have found that the program has been of tremendous value to business 
and industry within the District of Columbia. I hope that it can be 
carried forward in other areas of our country. 

The gentleman, I think, has emphasized that sometimes we are in- 
clined to pass it over as not being needed. It certainly is important. 

Mr. Rooney. Senator, we feel that the most important thing that 
our association can do is encourage qualified young men to come into 
our industry and then train them right. 

The construction industry, I am sorry to say, is losing a lot of that 
pride of workmanship that we have always been so proud of. And 
we know that it is our No. 1 problem to train young men to come into 
our industry who are qualified. 

As I hear it very aptly put, we owe the construction industry to 
give to our sons as good or better an industry as our fathers gave us. 
‘And we feel very strongly on that. We do a lot of work on it. It is 
a very big part of our program. 

Senator Ranpoten. Mr. Chairman, I am delighted also that the 
witness has seen it appropriate to mention S. 188, which would deal 
with the problem of bombing of public property in the United States, 
that measure having been referred to the Judiciary Committee. Sev- 
eral of us are cosponsoring this legislation, and I hope your organ- 
ization will find it possible to vigorously carry forward testimony on 
behalf of such a bill. 

Mr. Rooney. We would be more than happy to, because we think 
that is getting really out of hand and getting to be a very serious prob- 
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lem, when they go around promiscuously bombing offices and all sorts 
of places. We do not believe in that at all. There is no defense 
whatsoever. 

Senator Kennepy. Senator Cooper. 

Senator Coorer. Mr. Chairman, I am not on the subcommittee, but 
I thank you for giving me the opportunity to ask a question. 

My question relates to the prehire provision. 1 must say, I am not 
quite clear about your position, or the position of your association. 
At one point you said you did not believe the Taft-Hartley Act should 
be amended. At another point you say that at one time you have 
been in a meeting in which employers and unions have agreed upon 
a prehire provision which provided there should be a history of col- 
lective bargaining. Now, can you tell me, do you favor any amend- 
ment, or do you favor the amendment proposed in Senator Kennedy’s 
bill, S. 505, or the amendment in the administration bill ? 

Mr. Rooney. I am sorry, Senator. Maybe I did not make myself 
clear. I tried to bring out that I feel that the Taft-Hartley bill 
should be studied and, 1f amendments are necessary, then they should 
be made. Yes, we are not against any—— 

Senator Coorrr. Between these two, do you have any position as 
between S. 505 and the 

Mr. Roonry. Yes; we think the administration bill, because it has 
some safeguards, whereas the Kennedy bill has no safeguards what- 
ever. Now, we do feel that both of these items, the prehire of the 
Kennedy bill, the certification without an election and the secondary 
boycott section of the administration, should be pulled from both these 
bills, referred back to a committee for further study, and come up 
with some technical thinking on it and advice to you folks here who 
will make the law. And I think maybe you will get a different pic- 
ture of it at that time. But we do not think it should be tied into 
a labor reform bill of either one—— 

Senator Cooper. I understand that. But you said at one time you 
sat down with representatives of employers and the unions 

Mr. Rooney. Yes, sir. 

Senator Coorer (continuing). And agreed upon a certain procedure 
for prehire contracts. 

Mr. Rooney. No, sir. Excuse me 

Senator Cooper. Now, is there anything wrong about that pro- 
cedure ? 

Me Roonry. Excuse me. I think you misunderstood me, or else 

said it wrongly. We did not say that we sat down and agreed on a 
i ehire. I did say that we discussed it in detail and discarded it as 
not hos what we were trying to accomplish, and that is to 
protect ourselves against raiding by other industrial unions. We said 
that we did agree on the certification without an election, and we still 
think with the safeguards that we have recommended on there, that 
that is the better way to handle our problem. 

Senator Coorrr. I do not want to take up the time to argue the 
point. I just read from your statement 

Mr. Rooney. Just a second, Senator. 














Senator Cooper (continuing). And I quote: 


After considerable discussion, all alternatives, including the so-called prehire 
agreement, were discarded and there was unanimous agreement on the follow- 
ing: that the NLRB be empowered and directed to certify a building trades 
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union as a bargaining agent of construction workmen without the necessity of 
certification election where there existed a previous history of collective bar- 
gaining and where the parties voluntarily petitioned the Board for such cer- 
tification. 

Now if there is such a provision, is that still the position of your 
association ? 

Mr. Roonry. Yes, sir. 

Senator Coorzr. Now, Senator Kennedy asked—1l may say I voted 
for Senator iiennedy’s provision last year, and I remember the de- 
bate on the section, but I am interested in knowing if it is a proper pro- 
vision. Senator Kennedy asked the question, trying to find out if 
there was a difference between his bill, which does not require a pre- 
vious record of collective bargaining, and the administration bill. 

Now I will ask you if this would have any importance, if there is 
a previous record of collective bargaining I think you could assume 
that the union had been designated, there had been elections and it 
was without question the representative of its employees. Now, is 
that a safeguard for democratic procedures in the union which might 
not be assured by S. 505? 

Mr. Rooney. Yes, sir. We feel that it has got to have these. 

Senator Cooper. What? 

Mr. Rooney. Yes, sir. We feel that it is. If I understood your 
statement right, that if we pone have an election—— 

Senator Coorer. No. I said if there is a record. previous record, 
of collective bargaining— 

Mr. Rooney. Yes, sir. 

Senator Coorer. Then it could be assumed that the unions which 
had engaged in that collective bargaining had been designated as 
representatives of all the employees. I wonder if that same assur- 
ance is in the provision of S. 505. That is my question. Is that some 
possibility, is that a distinction between the two bills? 

Mr. Rooney. Oh, yes, sir, a very important distinction. We feel 
that the safeguards of the history of collective bargaining is very im- 
portant, and we feel that that is one of the w eaknesses of the Kennedy 
bill: that there is nothing in there to safeguard the prehire agree- 
ment. And if they go to the NLRB, why, we feel that is another 
safeguard before they, get certified, that the NLRB has a chance to re- 
view and either grant or not grant certification to that union. 

Senator Coorrer. They are both prehire agreements. My only ques- 
tion goes to this point: Is the fact that prior to that time there had 
been a record of collective bargaining between the employer and the 
union with whom a prehire agreement could be made if this bill 
should be passed, if that record of collective bargaining does not es- 
tablish the fact that this union actually did represent the majority of 
its employees over a period of time ? 

Mr. Rooney. Absolutely true, Senator. It points out that if it 
was possible to have an election, ‘there i is no question that the election 
would come out in favor of that union. 

Senator Kennepy. Thank you very much, Mr. Rooney, for your 
testimony. You have been very helpful again this year. 

Mr. Rooney. Thank you very much. We appreciate it. 
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(Supplemental statement by Mr. Rooney submitted later for the 
record follows:) 


SUPPLEMENTAL STATEMENT BY FRANK J. ROONEY, MIAMI, FLA., CHAIRMAN OF 
THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA LABOR COMMITTEE 


In accordance with permission granted at the time of my testimony before 
your subcommittee, I file herewith a supplemental statement on pending labor 
reform legislation. 

Which method of dealing with the building trades hiring problem best serves 
the public interest? 

The principle of certification without elections where NLRB finds that 
the union represents the men on the basis of previous collective bargain- 
ing; or 

Prehire agreements where the union majority status has not been estab- 
lished and where there can be compulsory unionism after 7 days? 

In further answer to some of the questions you raised following my testimony 
before your committee on February 2, may I state that public interest is not 
protected under the provisions of section 603 of bill S. 505 as presently written. 

(a) This is because there are no safeguards to prevent the improper use of 
such prehire agreements when used by unethical employers or union representa- 
tives. Specifically, there is no provision in section 603 to prevent coercion on the 
part of a union to force contractors or an association of contractors to enter 
into a prehire labor agreement even though the union does not represent the 
workmen now employed by such contractors. It is true that Senator Kennedy 
stated on the floor of the Senate on June 16, 1958, that it was not the intention 
that this prehire provision be used to force employers to “sign up” when the 
union did not represent the men but rather to make it purely voluntary. I quote 
from Congressional Record, page 10249: 

“It was not the intention of the committee to require by section 604(a) the 
making of prehire agreements but rather to permit them, nor was it the inten- 
tion of the committee to authorize a labor organization to strike, picket, or other- 
wise coerce an employer to sign a prehire agreement where the majority status 
of the union had not been established. The purpose of this section is to permit 
voluntary prehire agreements. This is because of the inability to conduct rep- 
resentation elections in the construction industry.” 

May we respectfully suggest that in addition to other necessary safeguards 
that such a provision be expressly stated in section 603, since the congressional 
debate will be used only in case there is a doubt as to what the provision may 
mean. 

(b) There is no safeguard in the prehire provisions of section 603 to prevent 
raiding industrial unions, such as the CIO Auto Workers or the United Mine 
Workers from forcing employers who normally engage AFL building trades 
workmen to sign a prehire agreement. Such pressure from unions outside the 
building trades can seriously disrupt established collective bargaining in this 
industry and cause labor unrest which would be against the public interest. On 
the contrary, if the building and construction trades unions had been certified 
by NLRB, the nonbuilding trades unions could not strike against such a certi- 
fication. Under the present wording of section 8(b)4 (B) and (C), such a 
strike is a secondary boycott if the building trades were certified. 

(c) There is no safeguard to prevent upsetting multiempioyer labor agree- 
ments which are long standing and in the public interest. (See extract of 
Supreme Court opinion on p. 216.) Under the present wording of section 603 a 
union could seek individual agreements which would vary in terms and condi- 
tions from those that had been negotiated under collective-bargaining agreements 
between the contractors in a given area through their associations and the union. 
We believe that collective bargaining works both ways and that it is wrong and 
against the public interest to have 100 separate and conflicting labor agreements 
in a given area or covering building construction work, particularly where the 
workmen are drawn from a common labor pool and work for one contractor this 
week and another contractor the next. Where the unions represent construction 
workmen, it is in the public interest to have stabilized working conditions set 
forth in areawide labor agreements that apply to all contractors so bound. 

(d) Certification requires NLRB review thus protecting the public interest. 
Prompt NLRB certifications without present redtape elections will prevent 
“sweetheart” contracts between employers and unions. Let NLRB be the judge 
of the facts and act to protect the public interest. 
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(e) We believe that anything that will protect trained building tradesmen 
from industrial union raids is in the public interest in that the public is entitled 
to full value for its construction dollar. Unless skilled and trained workmen 
and experienced contractors are permitted to do this work on a contract basis, 
the public pays more and gets less. Prehire agreements would not protect the 
building trades unions from “raiding.” Certification, however, would. 

Testimony has been given to this committee that it is necessary to amend the 
Taft-Hartley law because of a Supreme Court decision. May we respectfully 
state that this is not the situation inasmuch as the Congress amended the Taft- 
Hartley Act on October 21, 1951, Public Law 189 (82d Cong.) to eliminate the 
necessity of certification elections prior to the making of a union security agree- 
ment where there is no question as to what union represents the men. Had the 
company operated under the existing areawide multiemployer agreement the 
question of premature recognition would not have arisen. In our opinion, the 
only reason building trades unions need certification is to protect themselves 
from competing industrial unions, and the prehire agreement will not help the 
situation. 


ASSOCIATION MEMBERSHIP DESIRABLE BUT NOT NECESSARY FOR CERTIFICATION 


We would like to make the record clear as to our position on whether a con- 
tractor is required to join this association or any other association before he can 
operate under the terms of a labor agreement with a certified union. Two of the 
verv few contractor associations having agreements with certified unions have 
made the following statements in response to an inquiry by us. 

“Certification available here as result of election to our members and those who 
subsequently join association and any company coming into the area covered 
by our collective-bargaining agreement and performing work covered by it. 
Provisions made in bargaining agreement for availability to any contractor.”— 
Mr. Thurman C. Tejan, The Constructors Association of Western Pennsylvania. 

“Reurtel February 11, 1959, regarding nonassociation employers who desire to 
employ organized labor subject to our collective-bargaining agreements, there is 
no barrier to such operation. Membership in the association is not repeat ‘not’ 
compulsory upon any employer.”—Mr. E. J. Frack, executive manager, Mechani- 
eal Contractors Association of Maryland. 

Even if it were so that only members of a particular association could operate 
legally under the terms of a certified bargaining agreement with a building 
trades union, a simple proviso could be made in the law so as to make it possible 
for all contractors who follow the terms of a labor agreement to be so protected. 
This is something that can be done by legislative draftsmen and we would wholly 
support such a provision. 


NO CONFLICT WITH NATIONAL JOINT BOARD 


The question has been raised that certifications in construction would freeze 
the jurisdiction of each of the building trades unions and interfere with the work 
of the National Joint Board for Settlement of Jurisdictional Disputes. We 
refuted this in our principal statement. However, if there still is any doubt in 
your mind on this subject, a simple proviso could be made in the law stating 
that certification of a building trade union does not grant jurisdiction over work 
of other crafts. Again we do not think this is necessary, but we would support 
any clarifying amendment of this nature. 


Extract From DEeEcIsion or U.S. SuPREME CouRT IN CASE OF N.L.R.B. v. Truck 
Drivers Locat No. 449 (353 U.S. 87 (1957) ) on THE History AND BENEFITS OF 
ASSOCIATION BARGAINING 


“Multiemployer bargaining long antedated the Wagner Act, both in industries 
like the garment industry, characterized by numerous employers of small work 
forces, and in industries like longshoring and building construction, where 
workers change employers from day to day or week to week. This basis of bar- 
gaining has had its greatest expansion since enactment of the Wagner Act be- 
cause employers have sought through group bargaining to match increased union 
strength. Approximately 4 million employees are now governed by collective- 
bargaining agreements signed by unions with thousands of employer associa- 
tions. At the time of the debates on the Taft-Hartley amendments, proposals 
were made to limit or outlaw multemployer bargaining. These proposals failed 
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of enactment. They were met with a storm of protest that their adoption would 
tend to weaken and not strengthen the process of collective bargaining and would 
conflict with the national labor policy of promoting industrial peace through ef- 
fective collective bargaining. 

“The debates over the proposals demonstrate that Congress refused to inter- 
fere with such bargaining because there was cogent evidence that in many indus- 
tries the multiemployer bargaining basis was a vital factor in the effectuation 
of the national policy of promoting labor peace through strengthened collective 
bargaining. The inaction of Congress with respect to multiemployer bargaining 
cannot be said to indicate an intention to leave the resolution of this problem to 
future legislation. Rather, the compelling conclusion is that Congress intended 
that the Board should continue its established administrative practice of certify- 
ing multiemployer units, and intended to leave to the Board’s specialized judg- 
ment the inevitable questions concerning multiemployer bargaining bound to arise 
in the future.” [Italic added. ] 

Senator Kennepy. We have one more witness this morning whom 
I would like to hear before we adjourn, because we do not have any 
meeting this afternoon. He is Mr. John Raber, who is president 
of the Farmers Union of Indiana, and also representing this morning 
the National Farmers Union. 

Mr. Razer. Mr. Chairman, with your permission, I would like to 
have Reuben Johnson from my Washington staff accompany me. 

Senator Kennepy. We would be delighted to have him. I want 
to state it is a pleasure to have you, and I know personally from my 
knowledge you have had long interest in the problems that affect 
working people. I think that your testimony will be of particular 
interest, and we are glad to have you. 


STATEMENT OF JOHN RABER, PRESIDENT, INDIANA FARMERS 
UNION, REPRESENTING THE NATIONAL FARMERS UNION; AC- 
COMPANIED BY REUBEN JOHNSON, OF THE WASHINGTON STAFF 


Mr. Razer. Mr. Chairman and members of the committee, my name 
is John Raber. I am president of the Indiana Farmers Union, and 
also of the board of directors of the National Farmers Union. I 
appreciate very much this opportunity to appear before the Senate 
Subcommittee on Labor, of which you, Senator Kennedy, are chair- 
man, to give the views of the National Farmers Union on labor- 
management reform legislation, and particularly the so-called Ken- 
nedy-Ervin bill, S. 505. 

Although I understand that the administration’s proposals for 
labor legislation have been submitted to the Congress in the form of 
a special message by President Eisenhower and a bill which has been 
introduced by Senator Goldwater and other Senators, this Eisen- 
hower-Goldwater bill has not yet been printed. Aside from certain 
general comments on some of the proposals which appear to be in- 
corporated in the Eisenhower-Goldwater program, I shall, therefore, 
refrain at this time from commenting on the provisions of the ad- 
ministration bill. 

We in the National Farmers Union do not pretend to be experts in 
the field of labor-management relations. We find we have enough 
to do in attempting to give constructive leadership in promoting the 
interest and welfare of working farmers and in developing and main- 
taining sound agricultural policies and programs without undertaking 
crusades to reform other groups in our society. For this reason, if 
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you will allow me, I would like to discuss chiefly some of the broad 
policy questions involved in labor-management reform legislation 
now before the subcommittee, leaving consideration of technical 
details to others who are more qualified in this field than I am. I 
would also like to comment briefly, if I may, on some of the testi- 
mony you received last Friday from the spokesman of the American 
Farm Bureau Federation. 

We in the National karmers Union support the general objectives 
and provisions of the Kennedy-Ervin bill, S. 505, with certain 
changes, which I shall mention later, along the lines indicated by 
former Congressman Andrew J. Biemiller, who was always a good 
friend of the farmer when he was a Member of Congress, in the testi- 
mony he gave on behalf of the American Federation of Labor and 
Congress of Industrial Organizations at the opening of these hear- 
ings last Wednesday. We believe that this is legislation that is 
needed and that is fair. It is legislation that will be effective, but 
not burdensome. It is legislation that will improve labor-manage- 
ment relations without imposing burdensome and unjust restraints on 
either labor or management. 

That there should be any need for Federal legislation to eliminate 
and prevent improper and unethical conduct in the labor-management 
fields saddens farmers as, I am sure, it saddens many other people. 
The labor movement has a long history and a great tradition of hon- 
esty and devotion to the welfare of working people, It. is shocking 
to learn, as a result of disclosures before the McClellan committee 
and other congressional investigations, and investigations by the 
labor movement itself, that some labor leaders have dishonored the 
movement by corrupt handling of funds and power placed in their 
hands by union members and that they have frustrated and destroyed 
the democratic rights and responsibilities of union members in con- 
ducting the affairs of their organizations. It is also shocking to learn 
that employers and their representatives and middlemen have played 
a significant part in encouraging and participating in the misdeeds of 
union leaders and continue to use unfair and improper practices to 
defeat the organizing activities of their employees. 

But while it is easy to cluck the tongue about the misdeeds of this 
labor leader or that employer-middleman, and easy, too, to come to 
the conclusion that something ought to be done to eliminate and pre- 
vent such wrongdoing, it is not at all easy to decide what legislation 
is needed and desirable to accomplish this objective. This is par- 
ticularly true when the field to be dealt with is controversial, as emo- 
tion filled, as is the field of labor-management relations. I do not envy 
you your assignment, Mr. Chairman. 

There are, of course, those who see in the embarrassment of the 
labor movement as a result of recent disclosures of improper activi- 
ties on the part of some of its leaders an opportunity to add further 
oppressive restrictions on all unions, These people want to limit the 
scope of legitimate union activity. Very frankly, they want to cut 
the power of the so-called labor bosses. This they would do by ban- 
ning all forms of boycotts, whether primary or secondary, and by 
prohibiting so-called organizational or representation picketing, even 
though these activities are often the only means working dole have 
to protect their union wages and working conditions. Unfortunately, 
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the administration seems to give these “go its support for such pro- 
posals. In addition, these people would like to extend the application 
of the antitrust laws to unions. 

Now, I do not intend to try to argue the merits or demerits of any 
of these proposals. That is for other witneses more knowledgeable 
and experienced in the field of labor-management relations than I am. 
But two aspects of these proposals seem very clear to me. The first 
is that, whatever their merits or demerits, they deal with labor-man- 
agement relations and having nothing to do with and will contribute 
nothing to the solution of, problems of corruption and improper 
activities in the conduct of the affairs of labor and management. The 
second observation I would like to make is that such proposals are 
deliberately designed to take advantage of public disapproval of 
unethical conduct by labor and management which the McClellan 
committee hearings have revealed to weaken seriously and to hamper 
the effectiveness of unions as the representative of employees in col- 
lective bargaining with employees and in their other activities for 
the mutual aid and protection of their members. 

Mr. Chairman, I understand that when the spokesman of the Ameri- 
can Farm Bureau Federation appeared before you last Friday he 
endorsed proposals for so-called labor reforms of the types I have 
just been dineinider This should not surprise anyone, for the Ameri- 
‘an Farm Bureau Federation has for a long time merely echoed the 
slogans of the business community as expressed by the NAM, the 
U.S. Chamber of Commerce, and the American Retail Federation. 
It knows little about, and does almost nothing to advance the real 
interests and aspirations of working farmers. 

We in the National Farmers Union, however, see no conflicts of 
interest as between those who work in the factories and those who 
work on farms. We recognize that a strong labor movement is essen- 
tial to the maintenance and strengthening of our American standard 
of living and our democratic institutions. The American Farm Bu- 
reau Federation talks of “the things and services that farmers buy, 
farm production and marketing costs, farm return and net income,” 
but farmers know that if working people lack purchasing power they 
cannot buy the farmers’ products, and the farmers’ standard of living 
cannot be maintained. For this reason, we have no interest in seeing 
anything done to damage or weaken unions. 

In addition, we are aware that the labor movement has assumed 
responsibility on its own initiative to deal with corruption and un- 
democratic conduct within its ranks. The AFL-CIO codes of ethical 
practices are landmarks of responsible social behavior which other 
groups would do well to emulate. Unions that have refused to live 
up to high standards of ethical conduct and democratic practices have 
been severely disciplined by the AFL-CIO, and three of the most 
flagrant violators, including the federation’s largest affiliate, the 
‘Teamsters’ Union, have been expelled from the federation. ‘These 
actions by labor to get and keep its own house in order should be 
encouraged. They should not be discouraged, as would be done if 
unions are made subject to oppressive restrictions such as some people 

would like to impose on them. 

The manner in which the AFL-CIO has assumed responsibility on 
its own initiative to deal with problems of corruption and undemo- 
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cratic behavior within its own ranks ought to provide a lesson for 
other groups in our society. I am glad to see, Mr. Chairman, that 
title IV of S. 505 endorses this type of activ ity by unions and seeks to 
encourage employers to “go and do likewise.” Becoming aware of 
our own responsibility for the conduct in which we engage is some- 
thing all of us ought to strive for. By assuming such responsibility, 
and acting constructively on the basis of it, the labor movement has 
shown all of us the w ay. 

Mr. Chairman, the National Farmers Union supported the bill 
which you and former Senator Ives sponsored last year. The Senate 
gave that bill its overwhelming approval, but unfortunately those, 
including the administration and the principal business organizations, 
who were interested in keeping the issue of labor and management 
corruption alive rather than in passing legislation to eliminate and 
prevent it were successful in defeating the bill in the House. 

S. 505 seems to us to be equally fair and generally sound legisla- 
tion. With respect to the elimination and prevention of corruption 
and other improper activities it relies on reporting and disclosure 
of information concerning the manner in which unions carry on their 
business and expend the dues—money paid in by members entrusted 
totheircare. It calls, too, for reports by union officers and responsible 
employees on conflicts-of-interest situations in which they may be 
involved. These provisions are premised on the sound conviction 
that corruption can only flourish if it can be hidden from the union 
members and the public. §S. 505 would bring such practices into the 
light of day. 

S. 505 also recognizes that employer participation, directly or 
through middlemen, is an important factor in contributing to im- 
proper activities engaged in by unions or union officers and employees. 
Here, too, reporting and disclosure are provided for, premised on the 
same sound conviction that improper employer conduct, including 
unfair interference in the free choice by employees of their bargain- 
ing representatives, will be eliminated and prevented if it must be 
carried on in the light of day. Provisions such as these certainly 
belong in any bill that makes any pretense of fairness and equality. 

S. 505 imposes a minimum of Government regulation over the con- 
duct of the internal affairs of unions. It provides for regular periodic 
elections of union officers and requires that such elections be conducted 
by secret ballot or by convention delegates chosen by secret ballot. It 
also imposes restraints on the purposes for which so-called trustee- 
ships can be established by a union over any of its subordinate local 
organizations and on the length of time such trusteeships can be main- 
tained. These provisions are fair and not unduly burdensome. 

Finally, S. 505 amends the Taft-Hartley Act in certain respects. 
As a general proposition, most of these Taft-Hartley Act changes are 
either necessitated by other provisions of the bill dealing with corrup- 
tion and undemocratic practices, or are essentially noncontroversial. 
We support the recommendations of the AFL-CIO, however, that 
two additional provisions be added to the bill. Both of these provi- 
sions were included in the bill reported by your subcommittee and by 
the full Senate Labor and Public Welfare Committee last year, but 
were eliminated or substantially modified during Senate floor consid- 
eration of the bill. 
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The first of these amendments, designed to speed up National Labor 
Relations Board procedures in union representation cases, would per- 
mit the Board to hold prehearing elections in appropriate cases, sub- 
ject to appropriate safeguards. Such an amendment would be in the 
interest of both unions and employers. 

The other provision which we would like to see added to the bill 
is repeal of the nonsensical non-Communist affidavit provision of the 
Taft-Hartly Act. This provision has been totally ineffective in deal- 
ing with the problem of Communists in the labor movement. It would 
not in any way be improved or made any less nonsensical by extending 
the affidavit requirement to employers. 

Before concluding, Mr. Chairman, I should like to comment briefly 
on the statement presented to the subcommittee last Friday by the 
American Farm Bureau Federation. I do not suppose that there is 
any particular need for me to undertake any detailed rebuttal of the 
points made in that statement, since the divergent views of two organ- 
izations representing different groups of farmers on technical provi- 
sions included in labor legislation can hardly be of great consequence 
when there are other far more adequately informed and experienced 
experts in the field of labor-mangement relations available to the sub- 
committee. It may be important, however, for the subcommittee and 
Members of Congress generally, to have the testimony of the American 
Farm Bureau Federation placed in its proper perspective, as I see it. 

The Farm Bureau Federation’s statement criticizes certain pro- 
visions of S. 505 and complains about the omission of certain other 
provisions from the bill. These criticisms are basically the same as 
the ones voiced by business spokesmen last year that will undoubtedly 
be advanced by such spokesmen again this year. We in the National 
Farmers Union, however, have learned to be somewhat skeptical, 
and we think the members of this subcommittee should also be skep- 
tical, when employers and their allies begin to shed crocodile tears 
over alleged improper activities and denial of democratic rights within 
unions. We cannot, and we do not undertake to speak for employers, 
but on behalf of working farmers, while we do not in any way con- 
done such practices, we refuse to condemn unions as such or to use 
their discomfiture as a cloak to advocate measures designed to dam- 
age and weaken unions. 

Specifically, we see as much, if not more, danger to the public inter- 
est in conbinations of economic power among industrialists, including 
our growing corporate farming enterprises, as we do in concentration 
of economic power in labor unions. We see little real evidence that 
labor has abused its political influence against the public interest in 
comparison with the absolute political domination wielded by cor- 
porate wealth in many sections of the country. We see no evidence 
that labor is any more responsible than industry for administered price 
rises that are allegedly pushing up the cost of living out of proportion 
to increases in productivity. 

In any case, Mr. Chairman, the important thing is to develop a 
bill that will be effective and that can be passed. If S. 505 were to 
be burdened down with restrictive provisions of the type advocated 
by the American Farm Bureau Federation, it could not, and it ought 
not to be passed. In its present form, however, with the changes we 
have suggested, the bill is effective and can, we believe, be passed. 
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We call for prompt action by this subcommittee and the Congress 
to do so. 

In conclusion, Mr. Chairman, may I repeat the appreciation of the 
National Farmers Union for the opportunity you have afforded us 
to testify on this very important and necessary legislation. 

Senator Kennepy. Thank you very much. 

Senator McNamara ? 

Senator McNamara. I have no particular questions, Mr. Chairman, 
at this time. 

Senator Kennepy. Senator Goldwater? 

Senator GotpwarTer. No questions. 

Senator Kennepy. Mr. Raber, I want to thank you again for com- 
ing. I appreciate your courtesy in waiting over even though the 
committee had a long session this morning. 

Looking this over, I gather that you and the members of your 
organization feel, that the sections of the S. 505 dealing with the 
“labor reform” elections, trusteeship limitations, reporting of funds 
would do a good deal to clean up the dishonest racketeers that have 
come into the labor movement without weakening the bargaining 
strength of responsible unions. Is that your position ? 

Mr. Razer. I think that is proper. Because when things are 
brought into daylight, they use their powers that have been used too 
much by unscrupulous people in the past. 

Senator Kennepy. I want to thank you—if there are no questions 
from anyone else on the subeommittee—very much for coming. We 
appreciate your testimony. 

I want to announce that tomorrow morning the subcommittee will 
meet at 10 o’clock. The first witness will be Gerald Reilly, repre- 
senting the U.S. Chamber of Commerce; and then Mr. Joseph C. 
Shouvlin, president of the Foremanship Foundation, Dayton, Ohio, 
accompanied by Mr. Harry P. Jeffrey, secretary and counsel of the 
Foremanship Foundation. 

(Whereupon, at 12:25 p.m., the subcommittee recessed to reconvene 
at 10 a.m., Tuesday, February 3, 1959.) 
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TUESDAY, FEBRUARY 3, 1959 
U.S. Senate, 


SUBCOMMITTEE ON LaBoR OF THE 
CoMMITTEE ON LaBor AND Pusiic WELFARE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 4232, 
New Senate Office Building, Senator Barry Goldwater presiding, 
pro tempore. 

Present: Senators Goldwater (presiding), Randolph, and Prouty. 

Also present: Senator John Sherman Cooper, member of the com- 
mittee. 

Committee staff members present : Stewart E. McClure, chief clerk; 
John S. Forsythe, general counsel; Ralph Dungan and Samuel V. 
Merrick, professional staff members; Michael Bernstein, minority 
counsel; and Ray Hurley, professional staff member. 

Senator Gotpwater. The subcommittee will come to order. 

I regretfully report that Senator Kennedy is a little indisposed 
today at his home and will not be able to be here. We hope to have 
other members of the subcommittee present shortly. 

Now the first witness is Mr. Gerard D. Reilly, representing the 
U.S. Chamber of Commerce. 


Mr. Reilly, we are happy to have you with us. You may proceed 
as you desire. 


STATEMENT OF GERARD D. REILLY, THE CHAMBER OF COMMERCE 
OF THE UNITED STATES; ACCOMPANIED BY WILLIAM B. BARTON, 
GENERAL COUNSEL, U.S. CHAMBER OF COMMERCE 


Mr. Remy. Mr. Chairman and members of the committee, I have 
with me Mr. William B. Barton, general counsel of the chamber of 
commerce, and he will also be available to answer any questions the 
committee may wish to put to him. 

Senator Gotpwater. We are very happy to have him with us. 

Mr. Rertty. Mr. Chairman and members of the committee, my name 
is Gerard D. Reilly. Iam a lawyer in private practice, for more than 
20 years both in Government service and as counsel for this committee 
on two occasions. I have been closely in touch with developments in 
the field of labor legislation. 

My appearance here today is to present the views of the Chamber 
of Commerce of the United States, being a member of its labor-rela- 


tions committee, and chairman this year of its subcommittee on labor 
legislation. 
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The chamber is a federation of 3,300 local and State chambers of 
commerce and professional and trade associations which have a mem- 
bership of 2,600,000 businessmen. 

The chamber has long upheld the right of employees to organize 
when they want to do so, having declared in favor of this principle 
long before it was written into law. 

We have learned from experience that the rules Congress lays 
down profoundly affect and at times give direction to the entire 
management-labor relationship. For this reason, the businessmen 
whom we represent, and their customers, whom we wish to protect, 
are deeply concerned with any measure before Congress to change the 
laws applying to this relationship. Consequently, we appreciate this 
opportunity to express the views of the chamber on the two major 
bills now before this subcommittee, Senator Kennedy’s 8S. 505 and 
Senator Goldwater’s S. 748. We shall speak first of S. 505 which, in 
introducing, Senator Kennedy described as— 


primarily a labor management reform bill dealing with the problems of dis- 
honest racketeering. 


The Senator went on to say that his measure was not— 
a bill on industrial relations— 
and that the— 


two areas of legislation should not be confused or combined. 
And further said: 


the McClellan committee has been concerned chiefly, as its title states, with 
“improper activities,” with corruption, conflicts of interest, unethical and un- 
democratic practices. 

The Senator predicted that if his bill was passed it would— 


close to Mr. Hoffa and his ilk most of the racketeering opportunities they have 
exploited * * * and in short virtually put Mr. Hoffa and his associates out of 


business. 

Because the chamber is heartily in favor of any measure which would 
eliminate racketeers or dishonest officials from position of power in 
labor unions and place control of these great organizations in the 
hands of rank and file members, we are highly sympathetic with these 
objectives. We respectfully submit, however, that despite the fine 
purposes of the sponsor, the actual text of the provisions intended to 
curb dishonesty and tyrannical practices hold out little hope of ac- 
complishing any thoroughgoing reform. Furthermore, in what pur- 
ports to be an antiracketeering bill, provisions have been included 
having nothing whatsoever to do with the subject. In fact, one whole 
title of the bill, title VI, is devoted to wholly irrelevant, yet highly 
controversial, amendments to the Taft-Hartley Act. One of these, 
for example, changes the definition of term “supervisor” so as to open 
to possible union domination thousands of supervisors. Another 
amendment would change the Labor Board rules so as to permit 
nonemployees to vote in board elections—a bitterly contested is- 
sue in the past. There are others which also deal with industrial-re- 
lations issues not germane to racketeering. 

It is extremely unfortunate that a bill purportedly dealing with 
labor reform should also raise so many issues bearing no relationship 
to any of the abuses uncovered by the McClellan committee. It was 
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this technique which blocked labor reform at the last Congress. A 
repetition of such tactics this year raises the question of whether 
some of the union spokesmen, who publicly champion the cause of 
labor reform, are not more interested in preventing any legislation 
on the subject. 

At the same time, the bill does nothing about two major weaknesses 
in the Taft-Hartley Act, which the hearings of the McClellan com- 
mittee revealed and which clamor for correction. We refer to the 
fact that the bill is completely silent about organizational picketing 
or closing the loopholes in the secondary boycott provisions of the 
Taft-Hartley Act, despite the fact that the McClellan hearings have 
disclosed time after time that these are the very devices by which 
racketeering labor leaders, quite without regard to the wishes of 
employees, have seized economic power in our great metropolitan 
centers and made a mockery of the basic principle of freedom of choice 
guaranteed to workers by section 7 of the Wagner Act and preserved 
and implemented by the corresponding section in the Taft-Hartley 
Act. 

We now propose to examine, title by title, the provisions of S. 505 
and to advert occasionally to those provisions of other relevant bills. 

I am going to speak now about the sections on reporting and restric- 
tions on use of union funds. 

It is apparent from the arrangement of the bill and the statement 
made on the Senate floor by its sponsor that the proponents of S. 505 
rely heavily upon the reporting and filing provisions of title I as a 
principal method of eradicating financial corruption. With all defer- 
ence, we think this reliance is misplaced. Actually, most of these 
provisions add very little to existing law. The most important re- 
porting and filing requirements are those contained in subsections 
101(a) and (b). It should be noted, however that the documents 
which unions have to file under this section are virtually identical 
with those they have to file under section 9(f) of the Taft-Hartley 
Act—for example, the names and compensation of the principal officers, 
the rate of dues and initiation fees, and the provisions in the constitu- 
tion and bylaws with respect to membership requirements, levying 
of assessments, strike authorization, expulsion of members, and the 
like. The only real change this subsection proposes is the application 
of these requirements to all labor organizations engaged in commerce, 
as distinguished from labor organizations eligible to avail themselves 
of remedies under the National Labor Relations Act. Inasmuch as 
all major labor organizations, with the exception of the United Mine 
Workers, have complied with these requirements, the increased scope 
of this subsection is not substantial. 

The great weakness of the subsection is that it does not prescribe, as 
do the corporation laws of almost every State, certain minimum re- 
quirements for insertion in the charter and bylaws. Thus, there are 
no standards proposed by this bill to compel unions to adopt demo- 
cratic procedures with respect to financial assessments, the imposition 
of fines or other types of union discipline, the formulation of bargain- 
ing demands, or the calling of strikes, irrespective of how unfair or 
dictatorial the union’s constitution may be in these respects. 

The next subsection, which is also a paraphrase of section 9(f) and 
(g) of the Taft-Hartley Act, requires the filing of annual financial 
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reports by union officers showing assets, liabilities, receipts, and dis- 
bursements. Again the only significant changes in existing law seem 
to be that this requirement is broadened to include all labor organiza- 
tions and that under section 104(a) these union reports shall be made 
public. We commend this latter requirement, for it is obvious that 
the current practice in the Department of Labor of refusing public 
access to reports filed under sections 9(f) and 9(g) frustrated the 
objectives of the filing requirements of the Taft-Hartley Act. 

It is difficult to believe, however, that these requirements will neces- 
sarily deter union officials from dishonest actions. If the officers who 
sign the report are willing to risk criminal penalties for embezzling 
or converting union assets, they doubtless would be willing to run the 
additional risk of falsifying the reports. This is particularly true 
because section 108 which makes false reporting a criminal offense 
would make it difficult to convict an offender unless the evidence 
proves beyond a reasonable doubt a knowing and intentional falsifica- 
tion. Moreover, it should be borne in mind that ever since the finan- 
cial reporting section of the Taft-Hartley Act became effective in 
1947, persons filing false reports also ran the risk of conviction under 
the Federal Criminal Code, because the broad language of section 1001 
of the revised code is already applicable to such reports. 

It is true that section 109 makes the embezzlement of union funds 
an offense under the United States Criminal Code, but here again the 
force of this section as a deterrent is questionable. Embezzlements of 
this sort are already punishable under the laws of most States. Cer- 
tainly, there should be some provision in this title making it plain 
that such State laws are not superseded under the preemption 
doctrine. 

Section 102 goes further than the filing requirements of the Taft- 
Hartley Act in that it makes union officers and employees receiving 
more than $5,000 a year report certain transactions with employers 
whose employees the union either represents or is trying to represent. 
We have no quarrel with the objectives of this section, but it is ap- 
parent that the text does not really prohibit or expose all transac- 
tions by union officials that are in conflict with their duties as fidu- 
ciaries of the union funds or property entrusted to their care. 

It is virtually impossible to enumerate all the transactions that 
might raise a serious conflict of interest. Consequently, in our opin- 
ion, a much more effective bill would simply state that union officials 
are charged with fiduciary responsibilities and confer upon members 
of the union a right of action to bring suits in behalf of the union to 
recover funds or redress any breach of the fiduciary obligation. In 
this connection, we draw the attention of the committee to the inade- 
quacy of subsection 109(b) relating to civil suits by members against 
faithless union officers. The right of action created by this subsection 
is limited to situations where the offending union official has actually 
been convicted. Thus, no matter how negligent or reckless the diver- 
sion of union funds might have been, the guilty official would be im- 
mune even from civil action unless a jury in a criminal case has found 
beyond a reasonable doubt that his misconduct was intentional. 

Worse still, the omission from title I of any provision preserving 
the right of aggrevied union members to recover in the civil courts 
of the States seems to imply that these offending officials will be placed 
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beyond the reach of traditional statutory and common law remedies. 
Obviously some language preserving the legal and equitable jurisdic- 
tion of the State courts is imperative. 

As we have pointed out, the substantive provisions with regard to 
union reporting and disclosure in title I are open to the criticism that 
they “aa very little to existing law. An even more serious defect, 
however, is that one important sanction under present law would be 
removed by this title. We draw to the attention of the committee, 
subsection 101(e) which repeals subsections (f) and (g) of section 
9 of the Taft-Hartley Act. If this subsection is retained the problems 
of enforcing the reporting sections of this title will be tremendous, 
for the only penalties the title prescribes for nonfiling or false filing 
are criminal. This means that the Government would have to obtain 
indictments against each recalcitrant union official and would then be 
under the burden of proving willful misconduct beyond a reasonable 
doubt. Union members, on the other hand, would not have the incen- 
tive they do today for seeing to it that their leaders comply with the 
filing requirements, because the labor organization itself would not 
be under any disability for either willful or inadvertent failure to 
conform to the law. 

There are other provisions in title I which deserve reconsideration 
by the committee, Section 105 should spell out what data must be 
kept on file and how long. <As presently worded it places authority in 
the Secretary’s hands to write what in effect amounts to a substantial 
addition to the law. It would be reasonable for Congress to require 
those who must report to keep for 3 years after filing all basic informa- 
tion and data that may be necessary in order to verify the accuracy and 
completeness of the reports filed. 

In section 106(b) it is suggested that the Secretary’s authority be 
limited to prescribing the form of reports, not their content. Other- 
a - is by implication given authority to broaden the requirements 
of the law. 

Section 109(1) should embody the principle that officers of labor 
organizations have a fiduciary responsibility in handling funds of the 
organization. The forum and provision for bringing suit should be 
spelled out accordingly. Remedies employees now may have in State 
courts should at the same time be protected. In this connection we 
note that Senator Goldwater’s bill is much better in this respect since 
it does preserve the jurisdiction of State courts. The Goldwater bill 
also has the standard fiduciary care with respect to constant ex- 
penditure of union funds and also preserves as an additional sanction 
the sections 9 (f) and (g) of the Taft-Hartley Act. 

I come now to the sections of title I of S. 505 relating to the regula- 
tion of employers. 

When the Kennedy-Ives bill was before this committee last year, 
some of the union officials testified that they were willing to accept 
“reasonable” congressional legislation with respect to the expenditure 
of union funds, provided the bill was made two-sided in its applica- 
tion toemployers. Apparently sections 103 and 607 of last year’s bill 
were deemed by these union witnesses to satisfy this condition, 

When the bill reached the House, however, these provisions were de- 
fended by proponents of the legislation, not on this ground but on the 
theory that these provisions were necessary to discourage employers 
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from dealing with certain so-called labor consultants, firms in a posi- 
tion to make collusive deals with powerful union leaders and to dis- 
courage employees from joining legitimate unions by supplying labor 
spies and dummy employee committees to deceive other workers. 

When Senator Kennedy introduced S. 505 this year he indicated that 
it has as one of its objects restriction of any future collusion between 
employers and unions “with no more loans from employer groups, no 
more attacks upon rival unions through middlemen like Nathan Shef- 
ferman, and no more secrecy shrouding the use of union funds to bail 
out a collaborating employer.” Apparently sections 103 and 112 of 
S. 505 are the provisions the Senator had in mind for doing this. 
But section 103, which relates to employer reporting, goes far beyond 
the elimination of such abuses. It requires employers not merely to 
report the kind of conflict-of-interest expenditures about which union 
officials are required to file statements under section 102, but also 
compels employers to report in great detail the money spent on purely 
legitimate activity in the personnel and labor relations field. 

Because of the juxtaposition of section 103, relating to employer 
reports, with section 101 and 102, a casual look at the bill might lead to 
the inference that the reports to be filed by labor organizations, em- 
ployers, and labor relations consultants are similar. This is not so. 
The kind of reports labor organizations have to file for the most part 
are the same kind that corporations have had to file and publish for 
years under a multitude of State and Federal laws. But employers 
are not only required to file further and different reports if they say 
or do anything that might influence or affect employees in the rights 
granted them under section 7 of the National Labor Relations Act, 
but they are also made subject to criminal penalties for engaging in 
conduct which is not even an unfair labor practice under the Wagner 
Act. Iam referring now to the provisions of section 112. 

The committee will observe that section 103 compels every employer 
who hires a labor relations consultant—incidentally, this term is no- 
where defined in the act, and I might say parenthetically if it applies 
to law firms it raises a question as to whether lawyers should file reports 
which would clearly violate the attorney-client privilege. However, 
passing that question for the moment, this forces every employer who 
hires a labor relations consultant to persuade employees with regard 
to their right, or even the manner of exercising their right, to organize 
and bargain collectively, or who undertakes to supply information 
with respect to the activities of employees or a labor organization, to 
report the money he pays such consultant as well as any expenditure 
in excess of $2,500 the company itself makes for either of these pur- 
poses. Labor relations consultants retained for this purpose must file 
similar annual reports disclosing not only the receipt of such moneys, 
but also any payments received from other employers, even though they 
do not fall into this category. 

The breadth of this section is tremendous, for the right to organize 
and bargain collectively and the manner of exercising it covers a wide 
range of matters, including not only the right to join or abstain from 
joining a particular union but the right to participate or stay away 
from a labor-board election, to accept or object to an employer’s offer, 
to strike, to engage in any concerted activity. Almost anything an em- 
ployer does that has any impact at all upon his employees may be said 
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to have some persuasive effect upon the matter of exercising such rights. 
If an employer sends a letter in an organizing campaign drawing the 
attention of the employees to certain revelations before congressional 
committees concerning that particular union or its organizers, he may 
be said to be persuading his employees. Similarly, if he hires consul- 
tants whose duties are to maintain harmonious relations, or if he spon- 
sors employee athletic groups, picnics, clinics, health centers, or other 
facilities, he is spending money which may indirectly persuade em- 
ployees that the conditions of employment he is proposing are fair and 
should be accepted. Such expenditures must all be reported. 

The investigating subsection, we submit, is also far too broad, for no 
prudent company in contract negotiations or in wage reopenings would 
be well advised to sit down at the bargaining table without investigat- 
ing the wage demands, or the contracts such labor organization has 
proposed or signed with other employers. Yet the use of a labor 
relations consultant or the expenditure of money to obtain such infor- 
mation must be reported as section 103 is now written. 

We are aware that section 103 as drawn in S, 505 is considerably 
less drastic and unfair than was its counterpart in last year’s Ken- 
nedy-Ives bill. For example, clauses have been inserted which ex- 
clude wage adjustments or fringe benefits or the cost of publication 
of house organs or regularly published company newsletters. Such 
activities do not have to be reported. But, obviously, these exemp- 
tions are much too narrow to cover other equally legitimate activities, 
examples of which we have cited. 

We earnestly submit that even in their amended form, sections 103 
and 112—112 being the successor to last year’s section 607—are com- 
= unfair to employers of good will and high ethical standards, 

ecause they place such drastic restrictions upon the right of free 
speech preserved both to labor and to management by the terms of 
section 8(c) of the Taft-Hartley Act. 

In our opinion, the correct approach to the elimination of such 
shady practices is not to add more exemptions to section 103, but, 
rather, to limit the activities for which reporting is required to those 
that are improper irrespective of whether such conduct is engaged in 
by an outside firm or by the company’s own industrial relations de- 
partment. If this approach is adopted, there would be no need for 
attempting to catalog all the desirable exemptions. The activities 
which should be reported are those having as their objective, we should 
suggest either (a) affecting employee opinion by persons or com- 
mittees pretending to be acting for the workers, whereas, actually, 
they are company agents; or (0) obtaining confidential information 
by resort to labor espionage. 

The corresponding section of Senator Goldwater’s bill generally 
follows this basic principle. 

Section 112, which amends the criminal provisions of section 302 (a) 
of the Taft-Hartley Act, is also excessive and unfair in its present 
form. Briefly stated, the objectionable feature is subparagraph (3), 
which makes it a criminal offense to make any expenditure, including 
some of those we have cited as ethical and legitimate, to any em- 
ployees for the purpose of influencing employees in the exercise of the 
right to organize and bargain. Paradoxically, the language of this 
subsection is broader in some respects—note the use of the words 
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“directly or indirectly to influence”’—than section 103. Such a pro- 
vision, we submit, has no place in the Criminal Code. Nor is there 
any justification under the excuse of “two sidedness” for requiring 
any employer reports of the details of employer expenditures in con- 
nection with organizing drives or attempted strike settlements, when 
there is no corresponding provision in the union-reporting sections 
requiring labor officials to disclose how much they are spending for 
attempting to organize particular companies or to instigate, subsidize, 
or procs strikes and boycotts. 

here are some provisions in section 112 that the chamber favors. 
Among them are the provisions closing present loopholes in section 
302(a) by expanding the prohibitions of this subsection to labor 
relations consultants or to indirect bribes to labor officials or organi- 
zations in the form of loans. We are also pleased to note that the 
amendment directed at the loading-fee racket has been improved 
over last year’s version by the elimination of language in the final 
proviso that legalized the racket if there was a Cass eases 
agreement. 

Passing now, rather briefly, to titles II and I1I—dealing with 
trusteeships and elections—we feel the objectives of both of these titles 
are worthwhile, but we do feel that the procedures provided under 
these two titles should make it clear that aggrieved individuals can 
proceed through the courts of equity in addition to having recourse 
through steps to be taken by the Secretary of Labor. Unless such 
provisions are inserted, it is quite possible that under the preemption 
doctrine, such suits as the one whereby 13 members of the Teamsters’ 
Union contested the election of Mr. Hoffa as president would be 
barred under the language of the proposed bill. Consequently, the 
law should specifically protect whatever rights individual unions, 
individual locals, have now in State and Federal courts. 

In this connection, we recognize that S. 748 is aware of this need 
and preserves existing State and Federal remedies. 

There are some weaknesses in titles II and III to which we would 
direct the attention of the committee. 

No provision is made in these titles for initiative and referendum 
on major internal union decisions, such as amount of dues to be levied 
and strike votes. Nor is there provision for the recall of union of- 
ficials except in the case of those found guilty of misconduct. Noth- 
ing is said about who shall have the right to nominate candidates for 
union office. And no provision is made for the denial of union office 
to those persons convicted of such heinous crimes as murder, map- 
slaughter, and assault with a deadly weapon. 

In all these respects, S. 748 is the preferable bill. 

Title IV of S. 505 revives the provision in last year’s Kennedy- 
Ives bill for developing a code of ethical] practices. We question the 
value of such a provision in a labor-management reform bill, for it 
seems to amount to a Government recommendation that labor unions 
and employers should adopt such codes. 

We envision a cumbersome, tripartite advisory committee, which 
would serve little useful purpose and be an unnecessary expense to 
the taxpayers. 

Many trade associations take no part in collective-bargaining ac- 
tivities, but have objectives of a very different nature. Some of them 
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have an organizational structure which would hardly lend itself to 
placing the obligation of ethical practices codes on their members. 

For example, many associations exist for the purpose of research 
only, or the development of new markets, or the promotion of new 
products. Yet if the Government should enter the business of pro- 
moting these codes, such associations might unfairly be under suspicion 
if they failed to adopt one. 

Coming now to part V of S. 505, the definitions section: We have 
observed that some terms like the term “labor relations consultants” 
are not defined in this title. We also note that in defining the term 
“employer” the language is used, “Any person acting directly as an 
employer or indirectly in the interest of an employer.” This language 
omits the requirement of an agency relationship which is now found 
in the Taft-Hartley Act and which corrected a similar defect in the 
earlier Wagner Act. 

In preferring the language in the Taft-Hartley Act, we call atten- 
tion of the committee to an observation that was made at the time of 
its enactment : 

The old act included in the definition of “employer” “any person acting in 
the interest of an employer.” Under this language the Board frequently ‘“im- 
puted” to employers anything that anyone connected with an employer, no mat- 
ter how remotely, said or did, notwithstanding that the employer had not author- 
ized what was said or done, and in many cases even had prohibited it. By such 
rulings, the Board often was able to punish employers for things they did not 
do, did not authorize, and had tried to prevent. 

In our opinion, the extreme definition here proposed is especially 
dangerous pretend of the criminal sanctions that are provided for 
certain violations. 

Coining now to title VI, we have already said these provisions bear 
no relationship to racketeering and dishonest practices in the relations 
between management and labor. 

We therefore submit that all five of the Taft-Hartley Amendments 
proposed in title VI of S. 505 should be deleted. 

I will summarize briefly what our objections to the six sections are. 

Section 602 is an attempt to deal with the “no man’s land” problem 
created by the Supreme Court decisions in the Guss and Fairlawn 
cases. Instead, however, of providing here for concurrent jurisdiction 
in the States, or for permitting the States to have jurisdiction where 
the Board declines to act, section 601 requires the Board to assert jur- 
isdiction over all disputes unless it has made some session treaty with 
State agencies where the State law corresponds with the basic act. 

This second section is not basically different from the one which 
appears in existing law and has never been used. Consequently, the 
impact of this section, if enacted, would be to place a tremendous 
burden upon an already overburdened Board. 

The Board now has over 4,000 undecided unfair labor practice pro- 
ceedings docketed, and it seems to require almost 2 years to process 
a typical unfair labor practice case from the time the charge is filed 
until the time the ultimate decision of the Board issues. 

The proposed solution in section 601 would, we believe, simply 
aggravate this already serious problem. 

Section 603 of S. 505 deals with the building and construction 
trades, and, among other things, would permit employers to enter ints 
agreement with labor organizations despite the fact that the union’s 
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majority status has not been established, and would permit the con- 
tract to require union membership 7 days after the worker has been 
employed. 

It is true that there has been some feeling on the Board in favor 
of special legislation with respect to the construction industry because 
of some of the peculiar problems of that industry. But it seems to 
us that this provision is moving in the wrong direction, and that any 
bill which has as its basic purpose encouraging union democracy 
should not contain provisions which would accomplish the very 
opposite. 

In this connection, we would draw the attention of the committee 
to Senator McClellan’s remarks on the Senate floor in June 1958, in 
which he stated that this provision is a retrogression for democracy 
of unions, since it would deny construction industry workers the right 
to have any say about union representation. 

Both these major bills also contain provisions with regard to the 
right of replaced strikers to vote, which the chamber opposes. Not 
only do these provisions have no relationship to the problem of 

-acketeering, but they are objectionable on the ground of principle. 

What these provisions would do would be to leave the Board free 
to permit economic strikers to vote in representation elections, even 
though they are not entitled to reinstatement. 

In the case of an economic striker under the Wagner Act, the em- 
ployer had both the legal and moral right to recruit replacements. 
Had this right been denied, it would have meant that the employer 
would have virtually no chance to continue operations and save him- 
self from irreparable damage from a strike for which he might be 
entirely blameless. 

Now, to permit the economic striker to vote is completely incon- 
gruous with the notion of the job status the replacements have ac- 
quired. Their right to these jobs should be protected if the employer's 
act of hiring them is to have any meaning. When replacements are 
faced with the question of a vote on representation, should the strikers 
who have forfeited their jobs also be allowed to vote? If so, we face 
the absurd situation of 100 persons voting for or against a union to 
represent employees in possibly 50 jobs. 

A preponderant majority of the replacement employees could be 
overruled by the combined votes of those no longer on the job, and a 
very small minority of the replacements. 

I remember when I was on the Labor Board prior to the Taft- 
Hartley Act, a case came before the Board called Columbia Pictures. 
At that time the statute did not furnish any clear guides as to how 
these cases should be handled. In this case, which had its origin in a 
jurisdictional strike in the motion picture studios between the stage- 
hands and the set designers, the set designers struck and pulled 52 
people completely out of a unit in which a Board election was about 
to be held. And since the case was still in the process of hearing 
and would not be concluded for 2 or 3 months, the motion picture 
studios replaced the people in the unit. They recruited about 50 
stagehands. As I said, there had been 52 people that had struck. 
When the election was held, each side challenged the other’s votes, so 
that you could see just what did happen. Because the votes were 
challenged, each set was impounded in a different box. When the 
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ballots were opened, it turned out that the 50 replacements had all 

voted for the stagehands’ union, and the 52 strikers who had no right 

to reinstatement voted for the set designers’ union. So this election 

brought about the absurd result of having a bargaining agent who 

, represented no employees whatsoever in a bargaining unit where all 

| the employees in the unit wished to be represented by a different 
union. 

Now we recognize, of course, that this particular provision in the 

Taft-Hartley Act has been under attack for a long period. We would 

suggest, if there is any feeling that it has union-busting aspects, that 

, a more sensible approach would be to limit the period in which an 

employer could petition for an election. Strangely enough, both the 

provisions of the Goldwater bill and the Kennedy bill go much further 

r than even what was considered a very extreme prounion position taken 

in the early period of the Eisenhower administration when Martin 

, Durkin was Secretary of Labor. When he submitted his recommenda- 

| tions to Congress and the President, these recommendations were 





viewed by all the press as being most destructive of the Taft-Hartley 

: Act. On this issue of the replaced striker, what he proposed was 

, simply a 4-month limitation on elections. And, as I say, these two 

, bills go much further in this respect than that particular recommenda- 
tion. 


Another section which gives us grave concern is the proposal to 
amend the definition of “supervisor” as that term is presently defined 
in section 2(11) of the National Labor Relations Act. It was stated 
when this provision was in the Kennedy bill last year that its objective 
was to clarify what the proponents believed to be unclear language in 
the law today. What was overlooked, however, was that the language 
in the present act has been construed by the Board in dozens of cases, 
been thoroughly litigated and tested in the courts, and today this 
language is found in thousands of collective bargaining agreements. 
We concede that finding the proper place to draw the line between 
management personnel and other employees is admittedly a difficult 
one. However, there is no evidence that the present language, as 
understood after 11 years of experience with it, is either an unfair 
definition or an unworkable one. 

To modify the language at this point would cause Eee and 
set up brand new standards for supervisory personnel. We favor the 
retention of the present provisions of the law on the supervisory 
point. 

Section 602 of S. 505 deals with what is popularly called shake- 
down picketing. It appears to be aimed at extortion, but, unfortu- 
nately, the section as now drawn is much too narrow to deal with the 
real abuse of the picketing process. We suggest that if the object 
| of this section is to deal with extortion, there are already criminal 
laws which apply to this practice and the insertion of this section in 
a Federal enactment might very well, under the preemption doctrine, 
| ‘ause the extortion statutes in the States to become obsolete. 

In our opinion, the most important thing that any labor reform 
bill should do is to develop effective provisions to ban organization 
and recognition picketing and to strengthen the prohibitions against 
secondary boycotts. The practices which the law permits today are 
among the most corrupt in management-labor relations. These are 
the tools that permit labor rac keteering and corruption to thrive. 
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Now let me make it clear the chamber of commerce does not object 
to the legitimate picketing, picketing which is clearly an exercise of 
free speech in connection with an economic strike. But organiza- 
tional picketing, recognition picketing, makes a mockery of section 7 
of the Wagner Act and Taft-Hartley Act, which guarantees the 
employees the right to choose a bargaining agent, or the right to 
reject such an agent. 

Defenders of organizational picketing have contended that such 
activity is necessary to prevent so-called sweatshops from operating. 
Now union organizers are skillful enough, if they are real sweat- 
shops, to sell their case to the employees and to interest the employ- 
ees in joining the unions. They do not have to resort to the coercion 
today of picket lines in view of the fact that the law prevents un- 
scrupulous employers from engaging in reprisals against employees 
who wish to join unions or to participate in concerted activity. There 
are many ways the union organizers can tell their stories. They can 
visit the homes of employees, distribute leaflets, and make use of 
the mails and newspapers. There are lots of channels of communi- 
cation. 

What organizational picketing is directed at is not any attempt to 
persuade employees to join unions, but to force an employer to ignore 
the whole basic principle of the Labor Relations Act and to force his 
employees into the picketing unit. 

It has been said that it is difficult to draft language to halt organi- 
zational and recognition picketing. We suggest that one of the bills 
before this committee does contain language which would accomplish 
this purpose quite effectively. We refer to S. 76, the bill introduced 
by Senator Curtis of Nebraska. (See p. 35.) 

Now, it is true that Senator Goldwater’s bill, S. 748, which was 
recommended by the administration, also does attempt to deal with 
coercive picketing, but, upon careful reading and analysis, it is appar- 
ent that recommendations by no means solve the problem. A much 
more clean-cut way of solving it would simply be to prevent organi- 
zational picketing or recognition picketing es any union unless in a 
Board election, it has been certified and the Siig lonnél is refusing to 
recognize it. If such a provision were adopted, then the rather elab- 
orate subsections which are in the picketing provisions of 8. 748 would 
be unnecessary. 

I would like to speak now about the desire for effective legislation 
in the secondary boycott field. It is quite clear from the committee 
reports that in 1947 Congress thought that it had made all secondary 
boycotts illegal. But as a result of judicial interpretations, as well 
as some interpretations by the Board, about half a dozen major 
loopholes have been discovered in section 8303 of the Taft-Hartley 
Act. Let me briefly summarize what those loopholes are: 

(1) The most important loophole is the failure of the act to pre- 
vent union agents from going directly to employers and pressure the 
secondary employer from continuing to deal with a company which 
is in the union’s black books. In other words, it is the very same type 
of pressure which is brought on employers in the organizational 


picketing cases, an attempt to cause one employer to force employees 
to do something. 
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(2) Another loophole has been the fact that the terms “employer” 
and “employee” as used in section 804 and section 303, being defined 
in section 2 of the Taft-Hartley Act, became words of art, and ex- 
clude public employees, municipalities, and employers subject to the 
Railway Labor Act, that is, airlines and the railroads, 

The Court of Appeals for the Fifth Circuit has been of the opinion 
that this is a misconstruction of the act, that the act was broad enough 
to prevent secondary boycotts directed against railroads and munici- 
palities. But the Board has not accepted the views of the fifth circuit. 

I notice that both these two loopholes that I have mentioned appear 
to be closed by Senator Goldwater's amendments. 

The word “concerted” in section 8(b) (4) has opened a third loop- 
hole. The Supreme Court has held that when pickets induce indi- 
vidual truckers to refuse to deliver goods to a struck plant (the plant 
may not even be struck, it may be that there are just pickets around 
it) that since these trucks come up one at a time, that this is not an 
inducement to concerted activity, but simply an inducement to indi- 
vidual activity. 

Similarly, the language which is in the preface to 8(b) (4), the 
phrase “in the course of their employment” has been interpreted as 
meaning that it is all right for a union which is engaged in a prod- 
uct boycott against certain manufacturers to refuse to supply skilled 
artisans who belong to the union to any contractor who uses products 
which this union is boycotting. 

Another loophole stems from the “hot cargo contracts.” Now, it is 
true that the Board in recent years, and the Supreme Court has sus- 
tained it, has held that these hot cargo contracts are no defense when 
a union actually induces the employees of the secondary employer who 
has such a hot cargo contract, to strike or refuse to handle certain 
goods. But the court, and the Board, have abstained from holding it 
illegal to negotiate such hot cargo contracts, or that employers who 
are parties to them should not give them effect. 

Another loophole stems from the Board’s decision which permits 
secondary boycotts where they find that there is a common situs pri- 
mary-secondary strike. Now, S. 505 makes no reference to secondary 
boycotts. S. 748, as I have pointed out, does cover some of these seri- 
ous loopholes, but unfortunately, while it deals with some of them, it 
permits others to exist and opens new ones. 

We are disturbed at the provision that permits secondary boycotts 
to go on at the site of a building construction project. And we also 
note that the provision which permits “farmed out” work to be the 
object of a secondary boycott—it is not really limited to that, because 
the exemption in S. 748 is not limited to struck work that is done for 
the account of the struck employers. It seems to permit secondary 
boycotts against any employer who happens to get orders which might 
not have come to him had not the principal employer’s company been 
on strike. 

For example, let us say that one automobile company has been on 
strike, and the dealers and customers then place orders with other com- 
panies. Obviously, the second company does not have anything to do, 
either with encouraging or discouraging the strike. 

Consequently, we think it is opening a very wide door to permit that 
secondary company to be the possible object of secondary boycott 
activity. 
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We have discussed only legislation which we think is germane to 
the principal objectives of the subcommittee, which is to correct the 
abuses in the labor-management field disclosed by the McClellan com- 
mittee. There are, of course, in the field of industrial relations other 
practices which the chamber is concerned with, such as featherbedding 
oractices, the matter of compulsory unionism, and the tremendous im- 
awe of power which has developed in recent years in favor of labor 
unions. 

We believe that this is a subject which in the public interest should 
have the serious attention of Congress, but we are not suggesting, 
since we recognize the need of a labor-reform bill, that these issues 
should be dealt with by this subcommittee in connection with either 
S. 748 or S. 505. 

To summarize, the chamber favors legislation that would deal ef- 
fectively and in a manner fair to all concerned, with corruption and 
dishonesty in labor-management relations and with democracy in la- 
bor unions. In our opinion, 8S. 505 fails to do this. 

The Taft-Hartley amendments proposed in S. 505 have no proper 
place in a management-labor reform bill. I am referring to the Taft- 
Hartley Act amendments now in title VI. The Taft-Hartley Act 
amendments which we submit should be included are those which deal 
with secondary boycotts and organizational picketing, because these 
practices are the ones which breed the most sinister and corrupt abuses 
in this field. 

Consequently, as it is now drawn, the chamber opposes S. 505. 

Mr. Chairman and members of the committee, I thank you. 

Senator Gotpwater. Mr. Reilly, on behalf of the subcommittee here, 
I want tothank you. Iam sure the other members present will have 
a few questions, but before they begin, I would like to recognize the 
presence in the audience today of a group of gentlemen from Pakistan, 
who I understand are in the Government there. 

We welcome you, gentlemen. I have many fond memories of your 
country. I was stationed in Karachi during part of World War II. 
I look forward to paying another visit to that delightful part of the 
world. ails? 

Senator Prouty, do you have any questions ? 

Senator Prouty. You say that there are great weaknesses due to the 
fact that they do not describe, as in the corporation laws of almost 
every State, for the minimum requirements, et cetera. Would you be 
prepared to submit to the committee proposed language which you 
think might remedy this? 

Mr. Retiiy. Well, in a general way our reference to the kind of 
machinery proposed in the McClellan bill of last year, which requires 
union constitutions and bylaws to have certain minimal requirements 
which promote the civil rights of union members. 

For example, with respect to fines, expulsions, suspensions, it re- 
quired the union to have provisions for hearings before impartial 
officers for the right of appeal. There were provisions in the Mc- 
Clellan bill providing for voting with regard to such matters of levy- 
ing of assessments, such matters as striking, such matters as the formu- 
lation of a contract demand and ratification of a contract. 

Now. the chamber has not passed upon the provisions of that form 


of the McClellan bill. Obviously, it was drafted rather hastily, and it 
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could be simplified a great deal. But I think our feeling was that the 
correct approach, if you are going to have unions file their constitution 
and bylaws, is to specify certain minimum standards that are in them, 
just the way State corporation laws require corporations to insert 
certain data in their certificates of condition, require a provision in 
the bylaws for notice to stockholders of meetings, notice if proxies 
are being solicited, of what is on the agenda of that meeting, and other 
things which give the stockholders a wider share of participation in 
corporate affairs. 

Senator Proury. Well, do you think the reporting requirement in 
the administration bill would help in that respect ? 

Mr. Remy. Well, the administration bill does not precisely, ex- 
cept in one section, go very far in that field, either. It is an im- 
provement. 

Senator Proury. Well, now, in your statement, you say: 

Organizational picketing and recognition picketing make a mockery of sec- 
tion 7 of the Wagner and Taft-Hartley Acts, which guarantee employees the 
right to choose a bargaining agent or the right to reject such agent. 

Now, in a situation where a majority of the employees of a plant 
want a union, a given union as a bargaining agent, and the employer, 
notwithstanding the majority sentiment, refuses to recognize the 
union as a representative of its employees, would you say that picket- 
ing for recognition in this instance conflicts with section 7 of the 
Taft-Hartley Act? 

Mr. Rettiy. If that majority has been determined in a secret ballot 
election, I would say that the chamber has no objection to picketing 
under those circumstances. What we suggest would be a provision 
that a union which has not run the risk of a secret ballot election, 
and cannot be certified, however, should not be allowed to picket for 
recognition. 

Senator Proury. Now, last year Senator Ives proposed legislation 
relating to picketing, and I would like to get your view on this pro- 
posal. He said that it would be an unfair labor practice for a labor 
organization to engage in picketing for the purpose of organizational 
recognition when, (1) a representation petition filed by another union 
is pending before the NLRB; (2) a representation petition has been 
filed by an employer and is pending before the NLRB; and (3) dur- 
ing a period of 1 year following the defeat of a labor organization or 
organizations in a representation of election conducted by the NLRB. 

And then he continued, that with respect to petitions filed by cm- 
ployers for a representation election, picketing shall be construed to 

a claim of representation on the part of the union conducting the 
picketing, and election shall proceed. 

Mr. Remy. Yes; I am familiar with those proposals, Senator. 

Well, I think all of those suggestions are worthwhile; but, you see, 
they stop short of prohibiting picketing by a union which has not 
won an election. They do stop picketing during the pendency of 
election petition, or where another union has been certified. But I 
suggest that there is really no reason why the full step should not be 
taken. In other words, a bill which would prohibit picketing except 
by a union which has been certified, would close all those loopholes. 
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Senator Proury. Would you feel happier—I believe you suggested 
in your testimony that you would feel more inclined to go along with 
the provision of the bill relating to economic strikers—if some time 
limitation were imposed ? 

Mr. Retity. Yes. We would feel that this is a much more sensible 
approach to the problem and would avert any notion that the present 
provisions of the Taft-Hartley Act could be used for union breaking, 
I believe, as the President put it at one time. 

Senator Proury. Thank you. 

Senator Gotpwater. Senator Cooper. 

Senator Coorer. Mr. Reilly, I was interested in that part of your 
testimony, among other parts, at least, which challenges the state- 
ment of Senator Kennedy that the reporting sections are adequate. 
I note that you challenge—cri iticize that statement. 

Mr. Retry. Yes, Senator Cooper. I think they are well inten- 
tioned, but 1 think what seems to be overlooked is that the only real 
changes they make in existing law is that they are public, that they 
apply to some unions which have not availed themselves of the ma- 
chinery of the Labor Relations Board. And remember, those are a 
very tiny minority of unions. 

Senator Coorrr. I gather from your testimony that the substance 
of your testimony is that they do not add anything to existing law— 
very little? 

Mr. Reitiy. They add very little, really. Yes. 

Senator Cooper. I will ask you then, the fact that his bill, S. 505, 
and the administration bill call for these records to be made public— 
I will first talk about S. 505, that it calls for the records to be made 
public, that it prescribes penalties, criminal penalties, penalties for 
falsification, criminal penalties for embezzlement and other criminal 
penalties. Now, do you say that this bill does not add anything to 
the provisions of the Taft- Hartley Act? 

Mr. Rettiy. Well 

Senator Coorrr. In light of these provisions? 

Mr. Retiiy. Yes. Well, it makes embezzlement a Federal offense, 
but embezzlement of union funds is already a felony under most 
State laws. For example, this recent indictment of Mr. Beck in the 
State of Washington was based on embezzlement. 

Senator Cooper. I understand. But this adds and gives jurisdic- 
tion to the Federal courts and prescribes criminal penalties for viola- 
tions of the act. 

Mr. Remy. Yes. 

Senator Coorer. Now do you say that adds nothing to existing 
aw ¢ 

Mr. Remy. I did not say it added nothing, sir. I said I thought 
it added very little. 

Now, on the falsification, it is true that the Taft-Hartley Act does 
not specifically do that, but you see you have a catchall Federal 
statute section 1001 of the Criminal Code, which already makes it a 
criminal offense to file any false statements with a Federal agency 
for the purpose of inducing action by that agency. 

Senator Coorer. I understand that. The Taft- -Tartley Act simply 
calls for reporting. 

Mr. Retuty. Yes. 
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Senator Coorer. And I would like to know exactly why you think 
that S. 505, when it does require an addition to publicity, when it does 
provide for criminal penalties, that it does not add anything. I can- 
not quite follow that reasoning. 

Mr. Remy. Well, my point is this: it is true that the criminal pro- 
vision, for falsifying here is specific and it is directed at these re- 
ports, but I say that there is already a statute on the books, which 
made falsifying of these Taft-Hartley Act reports a criminal of- 
fense, so that had there been vigorous enforcement of that section 
in the past, it would have been possible to have convicted union ofli- 
cials who filed false reports. 

Senator Coorer. I have not before me the section of the Criminal 
Code to which you refer, but I am sure that it has stricter require- 
ments than the provisions in S. 505. It certainly calls for proof of 
certain elements which are not required in S. 505 

Mr. Remiy. Well, it is quite a broad, general statute, Senator. 

Senator Cooper. I will have to look at it. 

Mr. Rettiy. Yes. 

Senator Coorer. Now you imply also, and I would like to get your 
view on this, that section 109, and also the omission from title I of 
any provision preserving the right of aggrieved union members to 
recover in the civil courts of the State—you imply by your testimony 
that S. 505 will preempt the field. 

Mr. Reitiy. I think there is grave danger of that unless there are 
safeguards put in. 

Senator Coorrer. You think it specifically preempts the field and 
denies union members such rights as they may now hove in the State 
courts ¢ 

Mr. Remy. I am afraid that it might very well have that effect in 
view of the trend of Supreme Court decisions in that direction. And 
it is particularly clear, I think, with regard to the sections dealing 
with trusteeships and elections, because there you have administrative 
remedies prescribed by this bill. And, in other words, those two sec- 
tions are enforced by the Secretary of Labor. Now, since the courts 
have already held that anything that is enforced by the Labor Board 
deprives the States of being able to act, it would seem to me that as to 
trusteeships and elections, this bill probably would, unless it is 
amended, as Senator Goldwater suggested, it probably would preempt 
the field, Senator, so that it would be impossible to have a suit like 
the one resulting in the appointment of monitors in the Teamsters’ 
Union 

Senator Cooper. What you are doing, you are raising the question, 
you are not stating categorically in your view it would preempt the 
field ¢ 

Mr. Remy. You mean as an individual lawyer? 

Senator Cooper. Yes. 

Mr. Remy. I am not 100 percent sure as to the title I provisions, 
Senator. I think that is a rather close question. I think that in all 
probability the title II and title III do preempt the field. 

Senator Cooper. I was looking for—in fact, it has just been handed 
tome. Isee on page 31, under Title Il: Trusteeships, section 206, this 
language: 








The rights and remedies provided by this title shall be in addition to any and 
all other rights and remedies at law or in equity. 
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Would you think that provision would preserve - rights that 
individual members would have in the State courts? Page 31 of 
S. 505. 

Mr. Reimtty. Yes. That would seem to preserve them in State 
courts. But in diversity cases it plainly bars suits in the Federal 
district court. 

Senator Cooper. What was that? 

Mr. Remy. If the ground of jurisdiction, however, is diversity 
of citizenship, it w ould seem to prevent the Federal courts fr om act- 
ing except upon complaint of the Secretary of Labor, and, since so 
many national unions have their headquarters in Washington now, 
it would seem to bar the United States District Court of the District 
of Columbia from exercising any jurisdiction. 

Senator Cooper. One other question. 

You recommend that unions be required to assume a fiduciary re- 
sponsibility. Now, in your judgment, is there any difference between 
the character of, say, a corporation and the character of a union as 
far as fiduciary responsibilities toward, say, on one hand, the stock- 
holders; and, on the other hand, the members of the union ? 

Mr. Reatry. It seems to me that a union officer’s duty with regard 
to the funds that are collected from the union members is analogous 
to that of a corporate official’s fiduciary duties to the stockholders. 
In other words, I think basically there is a trust relationship there, 
and, since there is some legal question about it, I think that the law 
should make that clear. 

Senator Coorrer. Do you think there is any argument on the ground 
that in one instance the purpose of the corporation is to do business, 
make profits for its members to carry on the business, and that the 
purpose of a union is not wholly that; its 

Mr. Retry. Yes. 

Senator Cooper (continuing). Its purpose is to gain certain ad- 
vantages for its members, and it has a relationship to its members? 
It is not wholly the same as the relationship of the corporation to 
its stockholders, and I wonder if there is not some difference in the 
idea of fiduciary relationship between the two? 

Mr. Retuy. Well, I agree there is a question of difference between 
nonprofit organizations and organizations that are organized for 
profit. But, taking the case of a nonprofit corporation, certainly the 
trustees of the nonprofit corporation have a fiduciary duty to the 
people who contribute to the funds and they have a duty to see that 
they are expended in accordance with the purposes of the charter of 
the nonprofit corporation. So that I would think that at least the 
fiduciary duties of the nonprofit corporation should be imposed on 
union officers. 

Senator Cooper. One reason I raise this question is that last year 
on the floor there was an amendment which would have imposed upon 
unions a fiduciary position of responsibility toward their members. 

I notice in most of the statements that have been made here by rep- 
resentatives of employers that this recommendation has been made 
I do not think it is discussed very fully. I do not think there has 
been very much discussion on this point, so I would hope perhaps you 
might elaborate on it in another statement, not for the moment. 

Mr. Remuy. Yes; thank you, Senator Cooper. 
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Senator Ranpo.pH (presiding). Thank you, Senator. 

Senator Gotpwarer. Mr. Reilly, in connection with the questioning 
of Senator Cooper, I agree with the Senator that this has not been 
discussed sufficiently during the hearing, and neither was it discussed 
last year on the floor. There was a constant effort to compare unions 
with corporate structures; and in my own mind, the two have no 
relationship at all, except where funds might appear. 

I would just like for the record, and for the interest of the Senators, 
to read part of the statement of Archibald Cox before this committee 
on January 29; and he said, talking about this subject: 

Similarly, there are reasons for dealing in a specialized manner with conflict- 
of-interest situations in collective bargaining. Trade unions have a special 
status under the National Labor Relations Act. As a result, their union officials 
have greater power over the lives and welfare not only of their members, but 
of all employees for whom they act as bargaining representatives, much more 
power than corporations hold over their stockholders. 

Evidently, the members are not in a position to check on the conduct of dis- 
honest or self-seeking officials in order to protect themselves. Disclosure is 
required in order to furnish the protection. 

That is the end of the quote. 

It was interesting to me to see that Mr. Cox held this opinion, and 
I hope that it is brought out more in these hearings; certainly it is 
intended to be brought out on the floor of the Senate, that there is a 
distinct difference between a union organization protected in effect by 
law, and a corporate structure with protection, but also with penalties 
and restrictions. 

If you want to comment on that any further, we would welcome 
comment. 

Mr. Remy. Well, as I understand, a fiduciary duty is primarily 
aimed at preventing any fiduciary from using somebody else’s money 
from trading in his own account, or enriching himself, or from divert- 
ing money which has been obtained or collected for certain pur- 
poses to other purposes, even though those other purposes may not 
enrich the trustee. 

Now, since in any charitable corporation we expect the trustees to 
conform to the very highest duties of the fiduciary relationship, it 
seems to me that it is even more important that that be a requirement 
with respect to union officials, particularly as under the statutory 
right to have exclusive representation. Many people join them simply 
because of that statutory power they have. Others join them because 
there may be some compulsory membership feature in the contract. 
Therefore the duty of union officers not to use those funds to trade on 
their own account, or in corporations which are particularly friendly 
to them, is a genuine one and one that the law shout define. 

Senator Cooper. May I say something? I want to make it clear, I 
am not suggesting in any way that they should be permitted to use 
the funds of the union for their own interests and trade in their own 
account and make money for themselves. I did give an example, and 
I was thinking more of situations where unions might set up funds 
for the benefit of their members, different types of funds, at time of 
sickness if that is the case, or other cases like that. Perhaps corpora- 
tions do it, too. 

; Mr. Remy. Well, there wouldn’t be any breach of fiduciary 
uty—— 
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Senator Cooper. I am not trying to draw the point or just argue 
with you, that a corporation is primarily engaged in the business of 
making money for its stockholders, and the union is not in that pri- 
mary business. 

Mr. Rettuy. Yes. 

Senator Cooper. All I am suggesting is that this point ought to be 
elaborated with more detail in these hearings. 

I remember last year, as Senator Goldwater has said, we were faced 
with this question on the floor of the Senate, and there wasn’t much in 
the hearings to bear upon this issue. 

Senator Gotpwater. I would like to read, with the chairman’s per- 
mission, just one more short paragraph from the testimony of Mr. 
Cox, and if you care to comment on this, Mr. Reilly, feel free to do it. 

Mr. Rettiy. Yes, Senator. 


Senator Gotpwarer. ‘This appeared in Mr. Cox’s statement, and I 
quote: 


The Federal Government has the responsibility of taking reasonable measures 
to enforce the fiduciary duties of union officials and to insure internal union 
democracy. The Government has this duty because labor unions enjoy their 


present power by virtue of Federal statutes, chiefly the National Labor Relations 
Act. 


Other voluntary associations are different in two aspects: 


(1) They lack the statutory power of a union designated as a bargaining 
representative ; and 


(2) No other voluntary association has as much power over an individ- 
ual’s livelihood and oportunities, or over the rules governing his daily life 
The union bulks much larger in the life of a worker thun a corporation in 
the affairs of the stockholder. 

Would you care to comment on that? 

Mr. Retry. Well, there isn’t any doubt about that, because a cor- 
poration, if an individual stockholder doesn’t like what is going on 
and is not in a position with fellow stockholders to bring about any- 
thing different, he can always sell his stock and get out. But it is 
much more difficult for a man who has a job with a particular com- 
pany where he may have been working for years, simply because he 
doesn’t like the way the unions are representing him, to quit his job 
and go to another one. It would be almost impossible if it was a 
unon which also organized the companies which competed with his 
own employer. 

Senator Go_pwater. Just two more questions, Mr. Reilly: 

In your testimony, you were quoting from Senator Kennedy’s in- 
troductory speech on the floor, and I read your quote: 

The Senator predicted that if his bill was passed it would “close to Mr. Hoffa 


and his ilk most of the racketeering opportunities they have exploited * * * 
and in short virtually put Mr. Hoffa and his associates out of business.” 


Now, the question I want to ask you is: Can this statement become 
true without amendments involving the secondary boycott and co- 
ercive picketing ? 

Mr. Retiiy. It seems to me the answer is “No”; and I think Senator 
Kennedy is altogether too optimistic about the effects of his titles. 

What gives Hoffa and the fellows of his “ilk,” to use his phrase, 
their great power is the fact that being in complete charge of the 
directing boards and other policymaking bodies of their unions, they 
can choke off an employer here by the power of secondary boycott. 
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They can, through organizational picketing, organize shops that have 
been organized by other unions, or not organized at all, by putting 
direct pressure on the employer. 

A very good illustration of this is the rather delicate negoti- 
ations which are kind of going on behind the scenes as to whether 
Mr. Hoffa will make a complete break with AFL in the sense of not 
supporting, as he calls it, strikes of CIO and AFL unions. 

Now, at the time his union was expelled from the AFL-CIO, 
there was a perfectly outrageous recognition strike going on in a little 
cap company in Louisville in which an organizer came on from New 
- York, had not solicited any of the employees, but had told the com- 
y pany unless they signed up their Government contracts might be cut 

off and they would have a lot of trouble, and so the company said, 
“We will recognize you if you will file a petition with the Board 
[ and the employees elect you as their bargaining representative.” 

They said, “You want to do it the hard way.” 

So they put this picket line around them which cut off their 
supplies. 

Just about this time the head of the Hatters’ Union, Mr. Rose, secre- 
tary of the ethical practices committee, offered a resolution on the 
floor of the AFL convention expelling the Teamsters. The local 

| ‘Teamsters’ Union got rather indignant then and, instead of honoring 
| this picketline, announced they were going to deliver goods to this 
| company. Then some work was done behind the scenes; the Team- 
sters relented, and they continued to back the strike. 
Now, suppose the law dealing with secondary boycotts and picketing 
prevented such kind of action by the Teamsters anyway, this power 
of Hoffa to make or break other unions, as he calls it, would simply 
be nonexistent. 
It is only by tactics which fly in the face of the policy of section 7 
of the Labor Relations Act that this power of the Teamsters to affect 
other industries by their alliances exists. 
If you had effective secondary boycott legislation, effective picketing 
, ‘| legislation, you wouldn’t need to worry about whether the Teamsters’ 
, 
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Union formed a merger with the Longshoremen or not, because these 
devices all depend for their success upon being able to put employers 
out of business through secondary boycotts and organizational 
picketing. 
; Senator GotpwaTer. Just one more question, Mr. Reilly. 
You devoted the majority of your time to discussing S. 505. Does 
| that indicate that you prefer S. 748? 
Mr. Remy. We think S. 748 is a better bill in many respects, par- 
ticularly as it does make a major attempt to deal with the organiza- 
tional picketing and secondary boycott thing. Although we did point 
out there are defects in the draft of it, it seems to us that in its broad 
outlines it represents a sound program. 

I confess that our statement is rather slim in not analyzing more 
the provisions of S. 748. The reason was that because of the rules 
about the statement having to be prepared in advance, that at the time 
of the board meeting of the chamber of commerce last week to pass 
upon these issues, your bill had just been put in that day, and it was 
impossible to prepare a statement for the directors which would go 
into all aspects of the language. 
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Senator Gotpwater. Thank you. 
Senator Ranpoupu. Mr. Reilly 
Mr. Remy. Senator Randolph. 

Senator Ranpoten. Last evening I had the opportunity of seeing 
the statement which you had prepared for the committee, and I placed 
it in my briefcase and took it home. It was a privilege to read it 
because I had notitied the chairman, Senator Kennedy, that I could 
not be here earlier today. 

We have in’ West Virginia a firm which is now in its sixth year of 
trying to negotiate a settlement with the Air Force of the United 
States in reference to a claim, and naturally, Senator Byrd of West 
Virginia and I were intensely interested in seeing that the plant which 





has been down for a long period of years be reopened, and that men- 


be placed back at work. 

But there are some problems in connection with the settlement of 
claims which apparently run over a long period of years. 

I am not desirious that the record show what I have now stated 
except to say that ofttimes Members of the Senate have a very keen 
desire to be around this table for the testimony such as you have given, 
but it is not always possible. 

Mr. Reriiy. | know how many things clamor for a Senator’s 
attention, sir. 

Senator RanpoteH. We really attempt to cover sometimes too much 
ground, and when these demands come upon us from our own con- 
stituencies, and in particular instances of concern and apparent merit, 
we attenipt to honor them. 

Senator Goldwater has mentioned that he would like clarification as 
to whether you are for S. 748 or S. 505, and I think you have partially 
answered. I would wish for you to reinforce what you have just 
said to the subcommittee. 

Is the U.S. Chamber of Commerce in support of S. 748 in preference 
to S. 505 as the measures are presented for our initial consideration? 

Mr. Retiiy. Yes. ‘There are more provisions in S. 748 than in—— 

Senator Ranpoten. What was the word? 

Mr. Rettty. There are more provisions in S. 748 than S. 505 that 
we favor, notably the provisions dealing with the secondary boycott 
and the provisions dealing with organizational picketing. It also 
limits the employer reporting features to things which we think are 
improper activities, and deals more effectively for that reason with 
the problem of the Shefferman type of middleman, whereas the Ken- 
nedy bill we think goes so far as to require reporting on harmless 
activities. There are some provisions 

Senator RanpotrH. Let me interrupt at that point. With refer- 
ence to reporting in the Kennedy bill 

Mr. Remy. Yes, Senator. 








Senator Ranpotpn. I read that in section 210 of S. 748, that every 
employer would be under provisions of that bill, if it became law, he 
would file an affidavit annually to the effect that he had not indulged 
in the transactions required to be reported before being able to avail 
himself—that is, the employer—of the National Labor Relations 
Board, and this is in addition, Mr. Reilly, to the non-Communist 
affidavit in S. 748, which is required of these employers. 
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Does the U.S. Chamber of Commerce have any further view in 
respect to these two aspects of this measure ? 

Mr. Remy. On the employer reporting? Well, in S. 748 what the 
employer is required to report is limited to activities in the nature of 
surveillance, or in the nature of planting of people in the bargaining 
unit under the guise of their being employees, who are really acting 
as the employer’s agent, as I understand it. 

Now, those are really the abuses which the McClellan committee 
uncovered. 

S. 505 and the corresponding sections, that is, section 103, goes a 
good deal further in that it would seem to require Reports of ex- 
penditures which we would regard as quite proper. am speaking 
now of expenditures for recreational associations, for clinics, other 
things which might build up employee good will, bring about an 
atmosphere in which there is 5 likely to be a strike. We think that 
the exemptions are not broadly enough drawn to exclude such expendi- 
tures from their scope. Certain of those expenditures then are made 
a criminal offense by section 112 of the Kennedy bill as it is now 
drawn. Iam referring to— 

Senator Ranpotpu. You are aware, Mr. Reilly, of the language in 
the bill presented by Senator Goldwater: 


No investigation shall be made by the Board of any question affecting com- 
merce concerning the representation of employees raised by an employer under 
subsection (c) of this section, and no complaint shall be issued pursuant to a 
charge made by an employer under section 10 unless— 

(1) Such employer can show that prior thereto he has filed with the 
Secretary of Labor any reports required of him by section 206 of the Labor 
Management Practices Act of 1959, or unless, 

(2) There is on file with the Board an affidavit executed contemporaneously 
or within the preceding 12-month period by such employer that he has not 
participated in any of the transactions or made any of the payments of which 
a report is required by section 206 of such act. 

You are cognizant, Mr. Reilly 

Mr. Rettiy. Yes, I am. The Goldwater bill applies—makes the 
requirements equal on the part of unions and employers, to file. It 
also makes employers file Siakarckaial disclaimers, which is not true 
under the present act. 

That was discussed at great length at a meeting of the labor rela- 
tions committee of the chamber. The board of directors were of the 
opinion that while these filings requirements would be burdensome on 
employers—they would just as soon not see them—but rather than 
have filing requirements as a condition to using the Labor Relations 
Board eliminated, they would prefer to see—they would be prepared 
to accept them rather than have them repealed in toto. 

The Kennedy bill, you see, contemplates that sections (f) and (g) 
of the Taft-Hartley Act would be repealed, and there has been some 
suggestion—not on the part of Senator Kennedy—but there have been 
suggestions in certain quarters that the provisions with respect to the 
filing of the Communist disclaimers ought to be repealed, too, on the 
ground that the Subversive Activities Act takes care of that. 

The chamber’s position is that rather than seeing those provisions 
repealed, they would be prepared to accept corresponding require- 
ments upon employers. 

Senator Ranpotpn. Mr. Reilly, you would be prepared to say that 
the Chamber of Commerce of the United States does not then support 
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the administration’s bill as it is initially presented for our considera- 
tion. Am | right or wrong? 

Mr. Retxy. I would say that we support the main outlines, and 
there are some provisions like the provisions which permit secondary 
boycotts on construction sites, which permit secondary boycotts upon 
employers whose business seems to increase during a strike at other 
places, we are opposed to those. 

We are opposed to provisions which permit replaced strikers to 
vote, so I didn’t mean to imply that the chamber endorses Senator 
Goldwater’s bill in every major respect. 

We regard those provisions I mentioned as important, and we hope 
they will be eliminated. 

Senator Ranpoten. Thank you, Mr. Reilly. 

Mr. Rettty. Thank you, Senator Randolph. 

Senator Ranpotru. Are there other questions ? 

Senator Cooper. May I ask questions? I am not a member of the 
subcommittee, yet I must vote on these matters, so I must really be 
informed. 

If we may go back to organizational picketing for a moment, I 
know as you do that the base of the argument of union leaders and 
members against organizational picketing is that it inhibits the right 
of free speech. I can assume a perfectly happy situation, or at least 
an ideal situation, where union members are walking by a restaurant 
holding up signs saying “Substandard wages are paid here.” 

What are the factors, in your judgment, which remove from that 
matter of organizational picketing from the free speech, or waiver of 
free speech argument ? 

Mr. Retiyy. Well, picketing which has an effect only upon consum- 
ers with regard to not patronizing shops that pay low wages is one 
thing. We don’t object to that. But the aspect of organizational 
picketing we object to, is the fact that supphers won’t go through 
picket lines; that is, the employees of suppliers, because they have 
been ordered not to do so by their unions. 

Senator Cooper. What was that? I am sorry, I did not hear that. 

Mr. Rey. It is the fact that the pickets choke off suppliers from 
ccming in and, therefore, the pressure is exercised upon that employer 
to sandbag his employees into joining the picketing union, irrespective 
of their desires. We object to that, and that is why we say that only 
a union which has been certified and has proven its right to be the 
majority representative of the employees should have the privilege of 
picketing. 

Senator Coorrr. Is that an answer to the free-speech argument that 
could be made? 

Mr. Retiiy. Well, I don’t regard it as a facet of free speech to be 
able to engage in a device which prevents an employer from having 
any supplies delivered to him, or having any of his products taken out. 

Now, it is true that back in what we might call a more naive period, 
the Supreme Court in the Thornhill case did indicate that they thought 
picketing was an aspect of free speech. 

The Court then had to backtrack on that very soon, because they 
could see that picketing was used for purposes which had nothing 
to do with free speech, and finally in a dicinlée recently the minority 
of the Court (it was a minority, fortunately) declared that the ma- 
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ra- jority of the Court had thrown the notion that picketing was free 
speech, and hence constitutionally protected, out the window. I think 

nd that has been the trend of Supreme Court decisions, because anything 
ry that isn’t addressed to an individual, in contradistinction to action 
on in concert, is not free speech. 
1er Senator Ranpotpw. Thank you, Mr. Reilly. 

Mr. Prouty ? 
to Senator Proury. I have no questions. 
tor Senator Ranpoten. Senator Goldwater? 

Senator Gotpwarer. No questions. 
pe | Senator Ranpoteu. Thank you, Mr. Reilly. 


Before our next witness or witnesses, we would like to state that 
our subcommittee will begin tomorrow morning at 10:30 o’clock rather 
than at 10 o’clock, and the hearing will be in room 4221, which is 
just across the hall down a little. It is the Senate Foreign Relations 


the Committee room whether there is more space available for our guests, 

be and Hon. James Mitchell, the Secretary of Labor of the United States, 
will testify at that time. 

I Thank you, Mr. Reilly. 

a Mr. Rettiy. Mr. Chairman, may I say on behalf of the chamber 

cht | we appreciate the courtesy of yourself and the other members of 


the committee. 


a Senator Ranpotpx. Thank you, Mr. Reilly, in this matter, You 
have a splendid background which you bring to the subject. 
hat Mr. Retziy. Thank you, sir. 


of Senator Ranpotpu. Mr. Shouvlin, this is only a suggestion. I 
notice that you, as the president of the Foremanship Foundation, are 
present, and also that Mr. Jeffrey, the secretary and general counsel 


ae of the same foundation, is here. 
aa I am just wondering if you might not have the two statement 
er am just wondering if you might not have the two statements 
cae filed, and one rather than two individuals speak before the committee. 
vee That is only a suggestion that I have, Senator Goldwater. 
Senator Gotpwater. I have no objection to that. These statements 
t are both short, and they do bear on one of the most controversial 
—_ parts of S. 505, and it is perfectly agreeable to me to have them 
— printed, but it might be well to have them in the record with their 
y = comments. 
a Senator Ranpoupu. I withdraw my suggestion. 
a We are very happy to have Mr. Joseph C. Shouvlin, president of 
oe the Foremanship Foundation of Dayton, Ohio, testify before the 
ve committee. 
hat You may proceed, Mr. Shouvlin. 
” STATEMENT OF JOSEPH C. SHOUVLIN, PRESIDENT, FOREMANSHIP 
ae FOUNDATION, DAYTON, OHIO 
put. Mr. Suovviin. Mr. Chairman, and other committee members, my 
iod, name is Joseph C. Shouvlin. I am president of Bauer Bros. Co., of 
ght Springfield, Ohio. This company manufacturers machinery, par- 
ticularly for the pulp and paper industry, and wire fabrications for 
hey refrigerators and stoves. We employ approximately 500 people, of 
Ing whom 350 are hourly rated employees. 
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All of our supervisory employees are members of a citywide man- 
agement club which is affiliated with a national organization known as 
National Management ‘Association. 

For the past several years I have served as president and a member 
of the board of trustees of Foremanship Foundation. The founda- 
tion is a nonprofit corporation, organized in 1945, with its offices 
located in Dayton, Ohio. Its subscribers are more than 100 companies 
both large and small, scattered geographically throughout the United 
States and representing a broad cross section of American industry. 
The subscribing companies represent the steel, automotive, aircraft, 
oil, machinery, paper, glass, building material, office equipment, and 
many other industries. We even number a newspaper among our 
subscribers, and are satisfied that we have a widely diversified mem- 
bership. Our member companies employ more than 200,000 foremen 
and other types of supervisory personnel. Each corporate subscriber 
designates executives in the field of labor-management relations to 
receive our correspondence and literature. 

The foundation attempts to assist management by investigating 
and analyzing the needs and problems of supervisors and to assist 
the more than 100,000 members of supervision who are organized 
into clubs throughout the country for the purposes of sel f- help 
through education and association. 

Following action by the Congress on the Kennedy-Ives bill in 1958, 
and specifically on August 22, “1958, the foundation directed a letter 
to its membership seeking their opinion first as to how the definition of 
a supervisor has worked in practice, and second as to suggestions for 
changes in that definition. Replies were received from more than 20 
percent of the membership. Based upon past experience this was a 
fair response, since replies usually are received largely from those 
who are vitally interested in the problem at the time or who have 
had a bad experience with it. While this does not represent an ex- 
haustive survey, we do believe that the foundation’s membership 
represents a fair cross section of American industry. From among 
all of the replies received, only one correspondent favored a change 
in the existing definition, but proposed no specific language. 

Without exception the other replies may be summarized as follows: 

1. The present definition has worked well in practice. 

2. Company policy has been geared to the present definition, its 
table of supervision has been established on the basis of it, and a 
change would create confusion. 

The current definition has been authoritatively interpreted by 
the NLRB and the courts’ judicial decisions and any modification 
would produce unnecessary litigation. 

There are literally thousands of collective bargaining agreements 
which are geared to and grounded upon the existing definition of a 
supervisor as established in the existing law. To amend the definition 
as proposed by the present bill w ould cause needless confusion and 
expense. It is inevitable that considerable litigation would result. 
Based upon 14 years of work directed exclusively to the field of fore- 
men and supervisors, the officers, trustees, and membership of the 
foundation believe that a change in the existing definition is unjusti- 
fied and would produce controversy and uncer tainty in a segment of the 
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labor-management field in which both industrial peace and legal cer- 
tainty presently prevail. 

Thank you very much. 

Senator Ranpotew. Thank you, Mr. Shouvlin. 

Senator Goldwater? 

Senator Gotpwater. I have no questions. 

Senator RanvotrH. Senator Prouty ? 

Senator Proury. I have no questions. 

Senator Ranpoteu. Senator Cooper ? 

Senator Cooper. No questions. 

Senator Ranpoten. We appreciate your having come from Dayton, 
Ohio, to testify before the subcommittee. The matters that you bring 
to the attention of the Senators this morning are on a particular aspect 
of the subject in relationship to this overall picture. 

The problem of supervisors has to do with the collective bargaining 
agreements, and we are appreciative of the information that you have 
given to us. 

Mr. Suouvurin. Thank you, sir. 

Senator Ranpotew. We shall now hear from Mr. Harry P. Jeffrey, 
secretary and general counsel, Foremanship Foundation, Dayton, Ohio. 

Will you proceed, Mr. Jeffrey ? 


STATEMENT OF HARRY P. JEFFREY, SECRETARY AND GENERAL 
COUNSEL, FOREMANSHIP FOUNDATION, DAYTON, OHIO 


Mr. Jerrrey. Mr. Chairman, and members of the committee, I shall 
try to make this very brief, in view of the time situation. 

We have studied the proposals contained in the Kennedy-Ives bill, 
and in the present bill 505, and we are constrained to suggest that they 
are deleterious in their effect upon the existing definition of a super- 
visor, and that the result, we submit, would not be as we believe the 
report of last year’s bill would suggest. 

shan’t read all that, but the suggestion is contained in this state- 
ment, which is that the proposal— 
retains all of the indicia and tests of supervisory status contained in present 
law but makes clear that the types of authority enumerated must not only exist 
but also must be exercised effectively, whereas under the present definition 
putative “authority” to recommend actions of the kind enumerated is all that 
seems to be required. The purpose is to provide an objective test of the exist- 
ence of the authority. Those not meeting the ‘‘authority” test may be deemed 
supervisors under present law if they “responsibly direct” employees. This 
test has been very difficult to apply because many skilled workers incidentally 
direct coworkers, such as less skilled employees and apprentices. The re- 
definition would require that responsible direction of other employees must be 
“the principal function” in order for this attribute alone to make an employee 
a supervisor. 

We submit that the analysis of the present act upon which this 
report and the proposed amendment are premised is not correct. In 
any case in which “putative” authority is challenged the Board places 
upon the party claiming the exclusion the burden of showing that this 
is not a mere paper authority, but is one exercised by personnel in 
that classification as a matter of company practice. 

We also think that the subcommittee was in error in assuming that 
the authority test is unnecessary under the law today if some showing 
is made that alleged supervisors “responsibly direct” employees. 
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Such construction of the present language of section 2(11) would be 
ungrammatical. Plainly, the words “or responsibly to direct them” 
are modified by the phrase “having authority in the interest of the 
employer.” 

We suggest that that original phrase modifies all of the indicia of 
supervision set forth there. 

We select at random one of the hundreds of cases that the Board 
has ruled upon, that of the Bernhardt Furniture Co., to point out 
that the definition as presently contained in the Taft-Hartley Act was 
that largely used by the Board preceding Taft-Hartley. 

The committee will notice that the word “authority” modifies all 
the language describing supervisory functions. That is the language 
of the present law which was patterned primarily after this admin- 
istrative experience of the Board preceding Taft-Hartley. 

We believe the first change is unnecessary, because as this statement 
attempts to point out, it has been the position of the Board, and 
indeed of the courts, that mere putative auhority is not sufficient, 
that there must be exercise of that authoriy, and the reference was 
confined to that very important factor as early as 1950 as shown in 
the 15th Annual Report of the National Labor Relations Board. 

Now, the second suggested change embodying the words “or whose 
principal function is to responsibly direct other employees,” we be- 
lieve is a much more important change, and a much more drastic one. 
This language, by discarding the time-honored test of “authority” 
would seriously narrow the present definition. 

We believe that case studies will reveal that there are many, many 
foremen whose principal function is not the direction of other em- 
ployees in terms of time expended, but who nevertheless are vested 
with and exercise supervisory authority, and our statement points 
out examples of those cases. Perhaps the leading judicial case on 
that is the Ohio Power Co., which I shan’t take the time of this 
committee to read, but it emphasizes and points up the importance 
of the test that it not be a majority or any particular time expended 
in supervision, but the authority to supervise and the exercise of 
that power. 

We submit that if that change were adopted it would cut from the 
ranks of supervision and subject many foremen upon whom manage- 
ment is presently dependent to the discipline of unions whose mem- 
bers are the very employees whom they are engaged to supervise. 

Finally, we would suggest that the very broad qualifying language 
of the definition as it has appeared since 1947 is important in this 
connection. We would direct the attention of the committee to the 
testimony of Chairman Leedom when he says, and I quote: 

I think it is not easy to frame new language that will be sure to keep us out 
of trouble but I think there is room for improvement. 

We feel that the question of keeping supervisors on the manage- 
ment side of the table, as was suggested by Mr. Justice Douglas in the 
minority decision in the case of Packard Motor Car Co. is a most 
important problem, both for management and for organized labor. 

Mr. Chairman, we appreciate the opportunity to appear. 

Senator Ranpotru. Mr. Jeffrey, is it correct to say that a super- 
visor is a part of what you might term “middle management” ¢ 

Mr. Jerrrey. We do not like that term. 
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Senator Ranvotrn. I have heard that term used so often, and you 
take exception to the label. eo 

Mr. Jerrrey. I shan’t say that I take exception to it. I think it is 
inaccurate. I think there are only two phases: There is manage- 
ment, and there is the production worker. You are either white or 
black, you are fish or fowl, you are one or the other. 

Senator RanvorruH. You attach importance on the management 
and labor sides of the table to recognize the role of the supervisor. 

Mr. Jerrrey. I think it is of consuming importance to the union, 
as Mr. Justice Douglas pointed out, of production workers as well as 
to so-called executive management; yes, sir. 


Senator RanpvotpH. Mr. Jeffrey, the subcommittee appreciates your 
comment. 


(The prepared statement of Mr. Jeffrey follows :) 


STATEMENT OF Harry P. JEFFREY, SECRETARY AND GENERAL COUNSEL, FOREMANSHIP 
FouNDATION, DAyToNn, OHIO 


My name is Harry P. Jeffrey. I am secretary and general counsel of Foreman- 
ship Foundation. 

The foundation has studied the proposal to amend section 2(11) of the National 
Labor Relations Act, contemplated in the Kennedy-Ives bill of 1958, and now 
renewed in S. 505. We believe that the proposal does not clarify the existing 
definition and would place in the bargaining unit with production employees a 
large group of persons exercising true supervisory authority. Moreover, the 
proposed amendment would increase rather than decrease the caseload before 
the National Labor Relations Board and stimulate litigation in the courts by 
discarding a definition which has been thoroughly interpreted in a long series of 
decisions. 

In the report that accompanied last year’s bill, this committee stated that the 
proposed redefinition “* * * retains all of the indicia and tests of supervisory 
status contained in present law but makes clear that the types of authority 
enumerated must not only exist but also must be exercised effectively, whereas 
under the present definition putative ‘authority’ to recommend actions of the 
kind enumerated is all that seems to be required. The purpose is to provide an 
objective test of the existence of the authority. Those not meeting the ‘authority’ 
test may be deemed supervisors under present law if they ‘responsibly direct’ 
employees. This test has been very difficult to apply because many skilled 
workers incidentally direct coworkers such as less skilled employees and appren- 
tices. The redefinition would require that responsible direction of other em- 
ployees must be ‘the principal function’ in order for this attribute alone to make 
an employee a supervisor.” 

We submit that the analysis of the present Act upon which this report and the 
proposed amendment are premised is not correct. In any case in which putative 
authority is challenged the Board places upon the party claiming the exclusion 
the burden of showing that this is not a mere paper authority, but is one exer- 
cised by personnel in that classification as a matter of company practice. Inci- 
dentally, because such factual issues are frequently close, this is exactly the type 
of case Chairman Leedom described as requiring some Board consideration where 
the issue of actual authority is raised. Obviously the proposed amendment would 
not cure this situation because evidence of effective instances of supervisory 
recommendations would still be required to substantiate a claim of a supervisory 
classification, and such evidence could be controverted. 

We also think that the subcommittee was in error in assuming that the au- 
thority test is unnecessary under the law today if some showing is made that 
alleged supervisors responsibly direct employees. Such construction of the pres- 
ent language of section 2(11) would be ungrammatical. Plainly, the words “or 
responsibly to direct them” are modified by the phrase “having authority in the 
interest of the employer.” Otherwise the use of the disjunctive makes no sense. 
Thus both of the proposed changes seem to detract from the effective application 
of the word “authority” which, paradoxically enough, was the very test the Board 
itself adopted prior to the passage of the Taft-Hartley Act in 1947, as the most 
reliable guide to the existence of genuine supervisory status. 








252 LABOR-MANAGEMENT REFORM LEGISLATION 


Selecting at random one of the hundreds of cases stating the Board rule as 
developed in the pre-Taft-Hartley period, I draw the attention of the committee 
to the closing language of Bernhardt Furniture Co. (73 N.1.R.B. 666), at page 
668, dated April 29, 1947. In that case the Board, as it had in scores of cases, 
found a production and maintenance unit appropriate but wished to exclude 
supervisors. It did so by using the following language: 

“We find that all production and maintenance employees of the Employers 
Lenoir, N.C., plant * * * but excluding all supervisory employees with authority 
to hire, promote, discharge, discipline, or otherwise effect changes in the status 
of employees, or effectively recommend such action, constitute a unit appro- 
priate for the purposes of collective bargaining within the meaning of section 
9(b) of the act.” 

The committee will notice that the word “authority” modifies all the language 
describing supervisory functions. Thus the language of the present law was 
primarily patterned upon the definition the Board itself had adopted during the 
first 12 years of its existence. Consequently, any language that proposes 
some test other than authority, flies in the face of established administrative 
precedent. 

We believe the first change contained in S. 505 to be unnecessary. As this 
committee is aware, the National Labor Relations Board has issued annual 
reports. The 15th Annual Report of the National Labor Relations Board 
issued in 1950 contains the following on page 52: 

“The test of supervisory status is not the mere right to exercise the various 
functions enumerated in the act, but the use of independent judgment in the 
actual exercise of the specified authority, the Board has ruled.” 

We would emphasize, as the above quotation from the report of the Board 
reveals, the present definition has been interpreted consistently to require not 
only the mere grant of authority, but the exercise of that authority. The addi- 
tion of the words, therefore, “one who does” will add little or nothing to the act 
as it has historically been construed. 

The second suggested change, embodied in the words “or whose principal 
function is responsibly to direct other employees,” is much more drastic. This 
language, by discarding the time honored test of authority would seriously 
narrow the present definition. Case studies reveal that there are many foremen 
and supervisors whose principal function is not the direction of other employees 
in terms of time expended, but who, nevertheless, are vested with and exercise 
supervisory powers as defined in the act. 

This is true of countless foremen who spend more than 50 percent of their 
time in production work, record work, or work of a nature other than that 
directly attributable to the direction of employees working under them. In 
industries where the investment in a single unit of machinery runs into thou- 
sands and even hundreds of thousands of dollars, the foreman may have as few 
as two or three men working under his direction and may operate part of 
the machinery himself. Yet he is vested with and exercises the authority which 
the act requires. 

There are other types of industry where production and maintenance opera- 
tions are conducted by small groups scattered over wide areas with the foreman 
working alongside the other employees, but again they are vested with and 
exercise the authority which the definition of the act requires. A classic 
example is the case of Ohio Power Co. v. N.L.R.B. (176 Fed. 2d 385), decided 
by the U.S. Circuit Court of Appeals, Sixth Circuit, on July 25, 1949. 
The case involved a powerplant control operator whose duties confined him 
during most of his working hours in a glass-enclosed room where he observed 
and manipulated various control mechanisms. He was vested with authority 
to direct the activities of an assistant control operator and an auxiliary equip- 
ment operator. In the event of an emergency he was clothed with authority 
to issue orders to all other employees in the plant. 

The court held that he should not be included in the bargaining unit and 
that the frequency or lack of frequency of exercise of such supervisory au- 
thority was of no consequence so long as such authority was vested in him 
and when the occasion demanded was exercised by him. The second and fifth 
paragraphs of the syllabus of this case are as follows: 

2. “Where control operators in highly automatized electric generating plant 
directed assistant control operators and auxiliary equipment operators and 
with minor exceptions handled the entire operation of the plant, they ‘re- 
sponsibly directed’ such other employees in the exercise of independent judg- 
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ment and were therefore ‘supervisors’ within the National Labor Relations 
Act. National Labor Relations Act, section 2(11), as amended by Labor Man- 
agement Relations Act, 1947, section 101 (29 U.S.C.A., sec. 152(11)).” 

5. “The test of the performance of supervisory duties within the National 
Labor Relations Act is not the frequency of their exercise, but the existence of 
the power to responsibly direct other employees. National Labor Relations Act, 
section 2(11), as amended by Labor Management Relations Act, 1947, section 
101 (29 U.S.C.A., section 152(11) ).” 

We submit that the proposed definition would cut from the ranks of super- 
vision and subject many foremen upon whom management is dependent to the 
discipline of unions made of the very employees these foremen have to super- 
vise. Such a line of demarcation in practical application would blur the true 
status of a foreman and greatly impair efficient management practices. 

We wish to emphasize the concluding language in the present definition which 
has been referred to in the cases interpreting the act both before the National 
Labor Relations Board and in the courts, viz: 

“If in connection with the foregoing the exercise of such authority is not of a 
merely routine or clerical nature but requires the use of independent judgment.” 

This important qualifying language has served and will continue to serve to 
exclude leadmen, strawbosses, gangpushers, and others of similar working status 
who do not exercise real supervisory authority. 

We have read the testimony of Chairman Leedom when he testified before 
this committee last year. The following appears on page 831 of the report: 

“I think it is not easy to frame new language that will be sure to keep us out 
of trouble but I think there is room for improvement.” 

If the supervisory definition contained in the act is to be changed, we submit 
that any change should be made only after careful investigation and study. It 
would seem that time has not been afforded for such study in connection with 
the present bill. Indeed, the title of S. 505 and the bulk of its provisions bear no 
relation to any problems which may be presented by this definition of the act. 
As was stated by Mr. Justice Douglas in the minority decision in the case of 
Packard Motor Car Company v. N.L.R.B. (330 U.S. 485) : 

“Trade union history shows that foremen were the arms and legs of manage- 
ment in effecting labor policies.” 

In a field wherein industrial peace and successful management operation 
both exist, we believe legislative changes should be enacted only after the most 
careful and thoughtful consideration. 


Senator Ranpotru. Our session for this morning is adjourned, and 
we will meet tomorrow in room 4221, 

(Whereupon, at 12 noon, the subcommittee recessed, to reconvene 
at 10:30 a.m., Wednesday, February 4, 1959, in room 4221, New Senate 
Office Building.) 
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WEDNESDAY, FEBRUARY 4, 1959 
U.S. SENATE, 


SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON LABOR AND Pusiic WELFARE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:30 a.m., in room 
4921, New Senate Office Building, Senator John F. Kennedy (Chair- 
man of the subcommittee), presiding. 

Present: Senators Kennedy (presiding), Morse, McNamara, Ran- 
dolph, Goldwater, Dirksen, and Prouty. 

Also present: Senator John S . Cooper, member of the committee. 
Committee staff members present : Stewart E. McClure, chief clerk ; 
Ralph Dungan and Samuel V. Merrick, professional staff members ; 
and Michael Bernstein, minority counsel, and Ray Hurley, profes- 

sional staff member. 

Senator Kennepy. The subcommittee will come to order. 

The witness this morning is the Secretary of Labor, Mr. Mitchell. 

I want to apologize to members of the subcommittee for not being 
able to secure copies of the Secretary’s statement, according to the 
rules of the committee, 72 hours in advance. We tried to oret it all 
week, but it didn’t besoin available until this morning. I recognize 
the difficulty which the Secretary has been under, but I hope in the 
future it will be possible to get the testimony of the witnesses 24 hours 
ahead, especially when considering extremely complicated matters like 
this. 

Mr. Secretary, before we get to the statement, could you tell me 
about your schedule as far as being available to the committee this 
afternoon. 

Secretary Mrrcuety. I am available this afternoon, if the commit- 
tee wishes it; I am available tomorrow morning; I am available tomor- 
row afternoon, and I am available Friday afternoon. 

Senator Kennepy. Thank you very much. We shall request per- 
mission of the Senate to sit this afternoon. We hope to continue this 
afternoon. 

Secretary Mircuett. Thank you. 


STATEMENT OF JAMES P. MITCHELL, SECRETARY OF LABOR, 
ACCOMPANIED BY STUART ROTHMAN, SOLICITOR 


Secretary MircHett. Mr. Chairman, and members of the committee, 
I am pleased to be here once again to discuss with this committee the 
legislative recommendations of the President in the labor-management 
field. In his labor message of January 28, the President said that 
there is need for the enactment of effective legislation: 
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To safeguard workers’ funds in union treasuries against misuse 
of any kind whatsoever. 

To protect the rights and freedoms of individual union members, 
including the basic right to free and secret election of officers. 

To advance true and responsible collective bargaining. 

To protect the public and innocent third parties from unfair and 
coercive practices such as boycotting and blackmail picketing. 

To carry these principles into action, the President has submitted 
to the Congress a fair and just legislative program which is set out 
in S. 748. The main concern of the administration in developing this 
legislative program has been to protect individual rights of the men 
and women who work and the interests of the public in a manner 
which will aid rather than hinder the furtherance of the growth of 
legitimate trade unionism. It will deal effectively with the problem 
areas in labor-management relations which require legislative action. 
It bears upon employers as well as unions but does not place undue 
burdens upon either. It recognizes that the majority of labor and 
management officials are sincere and honest in their dealings one with 
the other and with the union members, and is directed to helping the 
legitimate trade union movement clean its own house and to assisting 
fair employers in curbing any improper practices on the management 
side. 

I propose in this statement to explore the primary problem areas 
in labor-management relations which require, and which may be 
solved by, Federal legislative action, and 1 propose to show how the 
administration’s bill, as a comprehensive approach, deals with these 
problems. The interim report of the Select Committee on Improper 
Activities in the Labor or Management Field, chaired by Senator 
McClellan, set out nine conclusions which the committee had reached 
as the result of its investigations and which should be dealt with by 
Federal legislative action. Any legislative program in this field will 
be judged by the American people on the basis of how completely, 
effectively, and fairly it reaches these problem areas. 

The administration’s bill, I submit, will best meet this test. As the 
President stated in his message, it— 
will do so without imposing arbitrary restrictions, or punitive measures on the 
legitimate activities of honest labor and management officials. 

It is important to remember that the great majority of those con- 
nected with labor and management fall in this category, and that the 
evils we are seeking to correct are as much anathema to them as they 
are to the American public as a whole. 

The conclusions of the select committee were : 

1. That there had been a “significant lack of democratic procedures 
in the unions studied.” 

2. That there had been an abuse of the power to place subordinate 
bodies under “supervisorship.” 

3. That “certain managements have extensively engaged in collu- 
sion with unions.” 

4. That there had been “widespread misuse of union funds in the 
unions studied.” 

5. That “violence in labor-management disputes * * * still exists.” 

6. That there had been management violations of the Taft-Hartley 
Act by use of labor spies, “spontaneous” employee committees, and 
other improper practices. 
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7. That “the weapon of organizational picketing has been abused” 
by its use without regard to the desires of the employees in question. 

8. That “gangsters and hoodlums have successfully infiltrated some 
labor unions.” 

9. That there is an extensive “no man’s land” in jurisdiction over 
labor-management relations. 

Let us examine these conclusions in more detail and certain of the 
evidence which supports them and see how the administration’s pro- 
posals would apply to them. In doing so, I should like to omit from 
my review of this evidence, where I can do so without misquotation, 
the names of the perpetrators of the abuses that have been shown to 
exist. To add once more to the notoriety of these persons would con- 
tribute nothing and might well detract from the emphasis which 
should be placed on the substance of the abuses in which they were 
involved and which we are proposing to correct. 

1. The select committee found that there had been a “significant 
lack of democratic procedures in the unions studied and that the use 
of the secret ballot had been denied in many cases.” 

The president of the Bakery and Confectionery Workers’ Inter- 
national Union, which has since been expelled from the AFL-CIO, 
was found to be “an example of a labor autocrat who * * * conjures 
up few rivals.” It was stated that in the 1956 union convention at 
San Francisco this man “railroaded through” changes in the union 
constitution which destroyed any remaining pretenses of union de- 
mocracy. It was found that actions and statements by this officer— 
at the convention nakedly exposed an authoritarian philosophy abhorrent to 
legitimate American unionism. Under his callous direction use of the secret 


ballot to elect international officers was abandoned, thus further intimidating 
possible dissenters. 


With respect to the Teamsters’ Union, the select committee said : 


Teamster officials have crushed democracy within the union’s ranks. They 
have rigged elections, hoodwinked and abused their own membership, and lied 
to them about the conduct of their affairs. They have advanced the cause of 
union dictatorship and have perverted or ignored their own constitution and 
bylaws. 


The committee went on further to say: 


At the recent international convention of the Teamsters in Miami, Mr. Beck 
and Mr. Hoffa, with the help of their bevy of lawyers, made a mockery of the 
international constitution. They showed that they regarded the constitution 
as a piece of paper to be obeyed or ignored as it might benefit them. In this 
instance, the decision was to waive the constitution. Without this action, Mr. 
Hoffa could not have been elected Teamster president. 


The committee stated further: 


Delegates from a New York local who participated actively in the convention 
were not elected until 10 days after the convention was over. The ultimate 
cynicism of the Miami situation is demonstrated, however, by the colloquy 
which took place between the committee and a Hoffa supporter from Detroit. 
He was asked if he was a delegate to the convention and he replied that he was. 
He was asked when he was elected and he replied that there was to be a 
membership meeting that night to consider the nominations and election of 
delegates and he was to be elected at that time. 


Flagrant disregard of democratic procedures was also found to 
exist in some other unions investigated by the select committee. It 
may be asked, why did the membership of these unions stand for 
this kind of an organization? The answer is obvious from illus- 
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trations given in the interim report. According to the report mem- 
bers of a local union in Long Island who questioned the actions of 
local officers were viciously beaten, and when they filed criminal 
charges were given drumhead trials and barred from the union for 
a per riod of 5 years, heavily fined, and deprived of their means to earn 
a livelihood. 

Under the administration’s bill the dictatorships in these unions 
would be prevented by standards required by the bill or would be 
exposed to the scrutiny of the members and the public under the 
reporting and disclosure requirements. The unions would be required 
to report how all officers are selected and to certify that certain stand- 
ards for the election and removal of officers are provided in their 
governing documents and are observed. 

The administration’s bill would require officers of international 
unions to be elected not less frequently than every 5 years by secret 
vote or by delegates elected by secret vote. Officers of local unions 
would be required to be elected not less frequently than every 3 years 
by secret vote. 

The provisions of the administration’s bill would assure that all 
members of the organization would be entitled to nominate and to 
be candidates, and to vote in secret, upon due notice and without 
restraint or coercion. The facilities necessary for an honest election, 
including tellers and observers, would have to be provided by the 
union. 

Unions would be required by the administration bill to report their 
procedures for the removal of officers. They would also be required 
to have in their constitutions and bylaws procedures, which would 
have to be followed, enabling the removal of officers by a majority 
secret vote where a substantial number of the members indicate that 
they desire te have such a vote. A prompt election to choose suc- 
cessors to removed officers, conducted in accordance with the standards 
of the bill, would be required. 

The administration bill would empower the Department of Labor 
to investigate violations of its election provisions without disclosing 
names of complaining union members. If it were found that viola- 
tions had occurred and the union refused to comply with the act and 
take the necessary corrective action, appropriate relief, including the 
holding of new elections, could be ordered and sanctions could be 
imposed for willful violations. Fair administrative procedures with 
judicial enforcement and review are provided by the bill. 

Under the administration bill members of unions would be able to 
bring action in State or Federal courts for relief against violations of 
the election provisions of the bill in any case where no action or 
proceeding by the Secretary of Labor was pending. Any existing 
remedies against irregularities in the election of union officers under 
other Federal or State law would be preserved. Members bringing, 
or causing to be brought, any actions or proceedings to enforce the 
election requirements would be protected from reprisals by a provi- 
sion in the bill expressly stating that this shall not be grounds for 
disciplinary action by the union. 

The administration’s bill would also require the reporting and dis- 
closure of the grounds for suspension or expulsion of members and 
the provisions made and procedures followed for notice, hearing, judg- 
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ment, and appeal in connection with disciplinary action against 
members. 

These provisions together provide a comprehensive statutory frame- 
work that would ensure basic democratic rights for union members, 
and make available to them adequate remedies when these rights are 
infringed or threatened. 

2. The select committee found that certain international unions 
“flagrantly abused their power to place local unions under trusteeship 
or supervisorship” by imposing supervisorship without basis and for 
unconscionably long periods of time. It found, also, that supervised 
locals were “plundered” and used as pawns in political battles within 
the international unions. 

The committee found that two Chicago locals of the International 
Union of Operating Engineers had been under supervisory control of 
the international since their creation in 1929. At that time, one local 
had no members, but it gradually absorbed the members of another 
Chicago local. Attempts by the members of the local to remove 
supervisorship were unsuccessful. The man designated to supervise 
its affairs abemmusis became president of the international. He 
then relinquished direct control of the local union, but his appointed 
successors used the funds of the local to buy him, among other things, 
four Cadillacs, an air conditioner, a TV set, and an encyclopedia. 
The appointed officers of the union were not accountable to the mem- 
bership for their administration of its financial or other affairs. The 
situation in the other Chicago local under superviosry control for 29 
years seems to have been similar, except that the appointed officers 
there used the funds for their own personal benefit rather than for 
the benefit of the president of the international. 

And in its pak on the Teamsters’ Union the committee states: 

They have indiscriminately used the power of placing locals under ¢rusteeship 
and kept these union entities in servitude when it served the interests of the 
union leadership to do so. When a local is under trusteeship, its members com- 
pletely lose control over their finances and the right to elect their own officials. 

Some 13 percent of all the locals in the Teamsters Union are under trusteeship, 
Teamster officials have admitted before the committee that they do not know the 
reason why some were put under trusteeship or why they remain in that state 
at the present time. Some of the locals have been under trusteeship for 15 
years. One individual, through trusteeship, can control the destinies of many 
people. Mr. Hoffa is the trustee of some 17 different locals. 

The abuses illustrated by these examples would be effectively dealt 
with by the administration’s bill. Under it such control would be 
permitted to be established only for purposes of insuring democratic, 
responsible, and honest administration of the subordinate organiza- 
tion or effectuating legitimate objectives of the labor organization 
involved. These objectives would include the elimination of prac- 
tices which are dishonest or corrupt or in disregard of obligations to 
members, to employers, to employees, or to the public under applicable 
laws, collective bargaining agreements, and provisions of constitu- 
tions and bylaws. Supervisory control would have to conform, also, 
to the applicable provisions of the constitution and bylaws and other 
governing rules and regulations of the unions involved. It would be 
permitted only for periods not longer than necessary for correction 
of the evils in question. 

The standards required by the administration’s bill would eliminate 
the possibility of the arbitrary assumption or exercise of supervisory 
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control. Supervisory control would be permitted in proper circum- 
stances because, when properly used, it is a legitimate method for 
correcting abuse or corruption in subordinate union organizations. 

It would appear that any situation justifying the establishment of 
supervisory control could be cleaned up within a year and a half in 
most cases. Therefore, the bill would create a presumption that the 
exercise of control for a period in excess of 18 months is not reason- 
ably necessary. If the union can demonstrate the need for continuing 
the supervision, the bill would permit its continuance on a year-to- 
year basis. In this way control of their affairs would be returned 
to the members of the subordinate union as soon as possible. 

The administration’s bill would make it unlawful, subject to crimi- 
nal penalties, to count the votes of delegates of a supervised local in 
any convention or election of officers of the supervising union unless 
the delegates are chosen by the local members by secret vote. The 
bill would also make it unlawful and a criminal offense to transfer 
moneys of the supervised union to the supervising union except the 

er capita taxes and assessments which would otherwise be payable. 

Inder the bill, the prohibitions and penalties provided for convicted 
criminals serving as union officers and persons permitting such service 
would apply to persons serving or permitting others to serve as super- 
visors or trustees of unions under supervisory control. 

Special reports would have to be filed with the Department of Labor 
within 30 days after any assumption of supervisory control by a 
union over another union, and 6-month intervals thereafter, showing 
whether the prescribed standards were being met, what progress was 
being made in accomplishing the purposes for which the control was 
assumed, the anticipated length of time required before local auton- 
omy would be restored, and the steps being taken to bring supervisory 
control to an end. 

These provisions of the administration’s bill would provide means 
for correcting the abuses shown in the select committee’s interim 
report by making it possible to prevent arbitrary, prolonged, and 
corrupt supervisorships. The requirements of the bill concerning 
exercise of supervisory control would be enforced in much the same 
way that the provisions governing union elections would be enforced, 
that is, through the use of administrative processes with provision 
for judicial enforcement and review and the imposition of administra- 
tive and judicial sanctions. This is preferable to providing only for 
judicial enforcement since it would permit corrections of violations 
without the formality and expense connected with court trials, reduc- 
ing the potential costs of administration to the Government as well 
as to the union organizations concerned. Since our Federal trial 
courts are already overburdened, the use of administrative processes 
would permit more rapid action to correct violations. This would 
be particularly beneficial to the members of the organizations involved 
since the objective of these provisions is to return control of their 
affairs to them as soon as possible. 

_ 3. Another conclusion of the select committee in the interim report 
is that “certain managements have extensively engaged in collusion 
with unions.” 
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Discussing an ex-president of an international union, the committee 
said, in part: 

The committee testimony clearly shows that there was an under-the-table 
relationship between William E. Maloney and Stephen A. Healy, founder and 
head of the S. A. Healy Co., one of the Nation’s largest contractors. That this 
relationship was of great value to Healy and his firm is best demonstrated, in 
the committee’s view, by the testimony that Healy, for a long period of time, 
was a favored contractor who received special concessions on his union contracts. 

With respect to the Teamsters, the committee said in connection with 
one situation: 

Many Puerto Rican and Negro workers belonging to the teamster locals estab- 
lished and sponsored by Hoffa in New York received for a 40-hour week the 
minimum wage of $40, plus $1 to pay their union dues. The working conditions 
and the treatment that these people have received from those Teamster union 
officials who signed “sweetheart” contracts with greedy employers is a disgrace 
not only to trade unionism, but to the moral principles on which this country 
was built. 

The committee discovered that Teamsters’ business agents had, in 
several instances, negotiated “sweetheart” contracts by which workers’ 
wages were substantially reduced from the level that had previously 
been maintained. 

The committee found that an $11,000 payment was made to John 
Dioguardi, alias Johnny Dio (a three-time convicted labor racketeer), 
by the purchasers of his nonunion dress shop so that the shop might 
remain nonunion. At this time, Dio was running a local union repre- 
senting other dress-shop workers. 

The administration’s bill strikes at this evil in several ways. Un- 
ions would be required to report the full circumstances of the receipt 
of anything of value from any employer having employees who are 
or might be represented by the union. The information required in 
these reports would have to be made available to each union member 
in appropriate form and manner. Also, union officers, agents, and 
key administrative personnel would have to report payments from 
these employers as well as information on investments and business 
transactions so related to these employers as to possibly involve conflicts 
of interest. They would also have to report such transactions by rela- 
tives or third persons if they benefited directly or indirectly. They 
would not have to report payments permissible under section 302(c) of 
the Taft-Hartley Act; purchases in the regular course of business 
at regular prices, or bona fide investments in traded securities if a 
substantial interest in the business is not involved. Employers would 
be required to report full information on any transaction directly or 
indirectly enaged in with the union, its officers, agents, or representa- 
tives if the latter are required to report on these matters. These 
broad requirements are necessary in order to bring conflict-of-interest 
transactions into the open for examination by the union members and 
the public—and the information obtained could be published. 

Administrative and judicial sanctions would be available to obtain 
compliance with these reporting requirements. Injunctions to com- 
pel compliance would be available, and administrative orders, judi- 
cially reviewable and enforcible, could be issued after hearings. Fur- 
ther, the National Labor Relations Board would be required to deny 
its processes to unions and employers who do not comply with the 
reporting provisions. 
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Criminal penalties would be provided for willful failure or refusal 
to comply, for filing false information, and for concealing or destroy- 
ing the books and records which those affected would be required to 
keep. I might point out that the recordkeeping requirement could 
as easily be thwarted by the concealment of the records as by their 
destruction. 

The administration bill would provide criminal penalties for brib- 
ery between employers and their representatives or intermediaries 
and union officers, agents, or representatives or any trust in which 
a union is represented. This would be made a felony. Certainly, 
on the basis of the McClellan committee report, such a provision is 
necessary in any adequate legislation. In addition, the bill makes 
a necessary amendment to section 302 of the Taft-Hartley Act to 
prohibit payments or agreements for payments to any union or its 
officers or employees by any employer if the union represents any of 
his employees or has members employed in the same occupations as 
his employees. 

The administration bill, through the combined affect of its broad 
reporting requirements and its prohibitions on bribery and improper 
payments between employers and unions and their officials, is designed 
to eliminate the abuses found with respect to collusion between em- 
ployers and unions. Employers and unions will be hesitant to en- 
gage in the schemes which have been shown to exist in the past be- 
cause their dealings could no longer be cloaked in secrecy. The bright 
glare of publicity and the information union members would obtain 
about the financial affairs of their unions, as well as about the deal- 
ings of their union officials and employers, would enable the members 
to protect their own interests, as well as the assets of their labor 
organizations. 

4. The fourth conclusion stated in the interim report was that 
there had been “widespread misuse of union funds in the unions 
studied,” that, among other things, “financial safeguards have been 
woefully lacking,” financial reports to members have often been “false, 
sketchy” and even in those forms unavailable to the members, and 
destruction of financial records “has been rife.” 

The hearings before the committee show that $6,663 of the wayward 
funds of the Western Conference of Teamsters found their way into 
the purse of an interior decorator, who was engaged by the conference 
to redecorate the private residence of the conference secretary-treas- 
urer. The dues of the Western Conference members were used to pur- 
chase a new automobile for a friend of a union business agent, and 
custom-tailored suits for the chairman and his horse trainer. The 
investigation of the financial affairs of this organization was compli- 
cated by a mysterious robbery in which the financial records sought 
by the committee were reportedly ransacked. 

Committee records show that in 1956 the expenses of the former 

resident of an international union since expelled from the AFL-CIO 
included $25,000 for entertainment, dinners, birthday parties, and 
“personal” expenses. No bills were submitted to support any of these 
vouchers. 

There was testimony that the former president and the former 
secretary of another international union (both of whom resigned at 

the insistence of the AFL-CIO), misappropriated some $66,000 from 
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the union treasury. The committee’s interim report states that the 
president’s expenditures were “picayune” when measured against 
those of his next in command. 

The personal items bought on the secretary’s trip charge credit card amounted 

to $1,776; but where he shone best, by comparison with (the president) was 
in the charges paid out for him at hotels—a thumping $30,036. 
The committee’s report points out that this sum did not include his 
actual hotel bills, for which the union paid about $50,000 (between 
April 1954 and March 1957) or the bill at a hotel in Washington 
where the union maintained a room for which it paid about $17,600 
during this same period. The report describes how this union officer 
would order merchandise (such as suits), have them delivered to and 
paid for by the hotel, which would then put the charge on the union’s 
bill. An air-conditioning unit, three TV sets, three radios, a type- 
writer, and trampoline lessons were included. All of them were pur- 
chased through the handy “hotel payout device.” 

These two officers financed from union funds the purchase of ex- 
pensive homes and the purchase of items such as a color TV, a woman’s 
suit, a golfer’s lamp, and $14,000 for theater tickets. 

The committee charged James Hoffa with grossly misusing nearly 
$216 million of Teamster funds and dispensing them with one end 
in view: Financial assistance to himself and his friends. The com- 
mittee named Gerald Connelly, whom they called a “labor thug,” 
Louis Berra, whom they said was “convicted of taking kickbacks from 
a contractor,” Paul (“The Waiter’) Ricca, whom they said was “con- 
sidered by many to be the head of the Mafia in America,” and many 
other questionable characters as recipients of Hoffa’s financial gen- 
erosity, at union expense. According to the committee’s report, those 
who received funds from the “friendly Teamster lending institution” 
usually found it convenient to “lend” Hoffa substantial sums in 
return. 

I sincerely believe that the administration’s bill would provide the 
most effective procedures for insuring that such graft and corruption 
will not continue. In the first place, it would require that union 
funds and property be held and administered for the benefit of the 
members and for furthering the purposes of the union—not for the 
financial enrichment of union officials. This requirement would be 
enforceable in any court in a suit by, or in behalf of, union members. 

The administration’s bill would also require detailed reporting and 
disclosure of the financial operations of unions, certain financial trans- 
actions of their officers, and direct and indirect dealings between union 
officers and employers which may involve conflicts of interests. 

But we cannot rely on reporting and disclosure alone to curb the 
abuses which have been disclosed. The use of union funds to pay 
for purely personal items for union officials cannot be expected to 
be disclosed in a report since payments for such things would, of 
course, be concealed in some general item. It is imperative, therefore, 
that adequate authority to investigate alleged violations and to en- 
force reporting requirements be provided. 

The administration’s bill provides such authority. It would au- 
thorize the Secretary of Labor to conduct investigations either on his 
own initiative if he had reason to believe a violation had occurred or 
upon complaint of a union member. It would also authorize the 
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Secretary to subpena witnesses and documents, hold hearings, issue 
decisions and orders requiring compliance, impose sanctions for willful 
violations and bring actions in the Federal courts for injunctions to 
compel compliance with the provisions. 

The bill would provide criminal penalties for willful violations of 
the reporting requirements and other provisions of the act, for con- 
cealment or destruction of records required by the act to be kept, 
for embezzlement of union or certain trust funds and for false entries 
in or destruction of union books and records. 

Any present remedies that union members have under State or 
Federal laws, in addition to those provided in the bill, would be 
preserved. 

With these provisions, much could be accomplished to eliminate 
the misuse of union funds. Reports could be carefully examined, with 
particular attention being given to unreasonably large allowances of 
oflicers and to other items that appear questionable. When union 
members have knowledge that union funds are being spent for purely 
personal expenditures, they could advise the Department which would 
then investigate the matter. If investigations disclose wrongdoing, 
the Secretary could then take immediate action to curb abuses. 

Criminal penalties alone are not adequate in this area. If the ob- 
ject of the legislation is to bring into the open the information on 
which reports are required, there should be some way, such as by 
obtaining an injunction or by administrative orders, to compel dis- 
closure. Something more is needed than merely providing that ye 
who willfully refuse to report as required may be prosecuted a 
—— 

The select committee found that violence and coercion in labor 
dinioutin still exists “to an extent where it may be justifiably labeled 
a crime against the community.” 

It is true that violence, including that in connection with labor 
disputes, is a matter which the State and local law enforcement agen- 
cies should deal with. But much of the labor violence and coercion 
occurs in connection with matters which are subject to Federal labor- 
management relations legislation—namely, secondary boycotts and 
blackmail picketing. 

The McClellan committee hearings contain numerous incidents of 
blackmail picketing where certain unions by the use of violence and 
intimidation have coerced, or attempted to coerce, employers to deal 
with them in violaticn of the representation rights of employees. 
In Flint, Mich., testimony shows that the business : agent of Teamster 
Local 332 would approach an employer, none of whose employees 
belonged to his union, to sign a contract or would start picketing for 
recognition without any warning. An employer who held out despite 
the picketing met with incidents, such as a firebomb tossed into his 
store, sugar poured into truck gas tanks, and personal assaults. 

In Scranton, Pa., a building being put up by a nonunion contractor 
was dynamited, a bakery owner was subjected to bombing and truck 
damage when he objec ‘ted to union demands that he and other self- 
employed drivers cease making deliveries, 3.000 men were pulled off 
a large Federal construction job to mass picket a nonunion road con- 
tractor employing 45 persons who was the object of an organizational 
drive. 
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In Tennessee, it was charged, a goon squad, built around a corps 
of Teamster officials with long police records, was responsible for 
at least 173 acts of violence in connection with Teamster and other 
union organizing campaigns over the last 4 years. 

Much of this kind of coercion occurred in connection with or- 
ganizational activities. In many of these cases there was blackmail 
picketing or the threat of blackmail picketing. In other instances 
the coercion was for the purpose of forcing a person to cease doing 
business with a nonunion employer. 

The administration’s bill would eliminate areas of presently per- 
missible secondary activity which lead to the injury of innocent third 
parties. It would also eliminate the type of blackmail picketing 
through which workers are organized against their will and which 
spawns violence. No bill which fails to contain provisions in these 
areas of blackmail picketing and the secondary boycott loopholes can 
claim to be a truly effective labor reform measure. 

The testimony before the select committee again and again il- 

lustrated the method by which certain unions, particularly the 
Teamsters, utilized the inadequacies of the present secondary boycott 
provisions to force employers to do business with only those people 
approved by union officials. As the interim report of the select 
committee states: 
The economic livelihood of a small tavern or store owner depends on his ability 
to get deliveries of beer, other beverages, and food. The Teamsters have the 
power to shut these deliveries off and, as the testimony clearly shows, did 
RFT 

The extent to which the Teamsters avail themselves of the second- 
ary boycott is evidenced by the fact that 34 percent of the injunctions 
against secondary boycott activity sought by the National Labor Re- 
lations Beard from 1947 to 1957 involved the Teamsters. These in- 
cluded only those secondary activities presently covered by the act; 
it is certain that the incidence of secondary boycotts successfully en- 
gaged in by the Teamsters by means of activities not presently pro- 
hibited is vastly greater. 

The weaknesses of the present secondary boycott provisions of 
the act are evident when we examine what they now cover. As 
now written, they require a combination of two factors: First, an 
objective of the union must be to compel one person to cease doing 
business with another; second, the means employed to achieve this 
objective must be through a strike or inducement of employees to 
concertedly refuse to perform services. 

If these factors do not coexist the secondary boycott provisions 
have not been violated under the law as it now stands. Some unions 
have, therefore, been able effectively to impose secondary boycotts 
and yet avoid the proscriptions of the act by directly threatening or 
coercing the employer (or his supervisory personnel) whom they 
want, to cease doing business with another person. They also avoid 
the existing provisions by inducing individual employees, or workers 
not defined as employees by the act such as railroad and agricultural 
workers—to refuse to handle the products of the person with whom 
they want the employer to cease doing business. None of these ac- 
tivities is considered to be prohibited under the law as it now stands. 

Under present law the Teamsters’ Union can appeal to individual 
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truckdrivers to refuse to deliver goods to any establishment, as well 
as appeal to other individual union men such as repairmen, and 
maintenance men, to refuse service, with impunity. Since the appeal 
or threat is directed to the individual truckdriver and helper or re- 
pairman, there is no concerted activity if such employees refuse to 
service the employer objected to. In this fashion the will of the 
union can be imposed upon the small employer without running afoul 
of the present law. In addition, the union can go directly to an 
employer and threaten him with “labor troubles” if he continues to 
do business with another employer. Often the threat of “labor trou- 
ble” is as potent a weapon as the “trouble” itself would be. Thus, 
pressure can be applied to a secondary employer at these two points 
without violating the present act. Moreover, since the employer may 
be coerced, agreements may be forced upon him under which his 
employees do not have to work on goods produced or handled under 
conditions unacceptable to the union or on goods produced by per- 
sons of whom the union does not approve. Although it has been 
held under the present law that a union may not seek to enforce such 
an agreement by inducement of employees to refuse to perform serv- 
ices, direct coercion of an employer by a union such as the Teamsters 
will get the same result. 

One of the cases reported to the select committee illustrates the 
type of conduct the administration’s proposals are designed to elimi- 
nate. ‘Testifying before the committee, Tom Coffey, a small Nebraska 
trucker, told of how he was approached by a persuasive Teamster 
representative, who informed Mr. Coffey that the Teamsters “didn’t 
have time to fool with a little company, that they were going to organ- 
ize from the top down.” The Teamsters did not claim that they 
represented a majority of the employees nor did they petition the 
NLRB to hold an election. When Mr. Coffey refused to deliver his 
employees to the union, the Teamsters, using the secondary boycott, 
put the squeeze on him. His truckers were followed and picketed. 
Other truckers were advised not to carry freight that had been 
transported by Mr. Coffey’s trucks. Mr. Cotfey’s business was 
destroyed. 

The testimony of Mr. Clark, copartner of another small Nebraska 
trucking firm, told of Teamster conduct which followed the same 
ee 

Under the administration’s proposal the secondary boycott pro- 
visions will be broadened and strengthened to make unlawful the 
type of activity which I have described. If amended as proposed, 
the secondary boycott provisions will apply to coercion of employers 
to cease doing business with another. The effect of this type of sec- 
ondary activity is no less damaging upon employers and employees 
and no less contrary to the public interest than is the type of second- 
ar y activity presently prohibited by the act. 

The committee found extensive management violations of the 
Taft. Hartley Act by use of labor spies, “spontaneous” employee com- 
mittees, and other improper practices. 

In its report, the select committee concludes that employers had 
violated the rights of their employees under the Taft-Hartley Act by 
interfering with their organizational activities and their right to 
bargain collectively. The committee conducted an extensive investi- 
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gation of a notorious “labor relations consultant” and his activities 
on behalf of employers to discourage union organization or to pro- 
mote company unions or other unions which would not faithfully 
represent the employees. 

Companies made substantial payments to this middleman and his 
agents which were used in establishing employee committees to oppose 
unions’ organizational campaigns or in creating company unions. 
On his advice, in one store of a national chain a company-dominated 
union was created to keep out a legitimate union. Later the company 
union was discarded in favor of no union at all. Employees who sup- 
ported the company’s varying union policies received special favors, 
but those who opposed them were discriminated against. 

Companies were instructed in the techniques of spying on their 
employees to learn their views on unions. Funds were given the con- 
sultant or his assistants for their services and expenses, and these 
persons in turn paid the expenses of “spontaneous” employee com- 
mittees whose purpose was to oppose unionization. In some instances, 
friendly unions were brought in and agreements signed with them 
without any consultation with the employees whom the unions were 
supposed to represent. 

All of these activities would appear to be unfair labor practices 
under the Taft-Hartley Act. However, the procedures provided by 
that act for the protection of employees must be bolstered against 
these employer payments to middlemen for activities such as those 
found by the committee in this case. 

The administration’s bill would attack this problem in two ways. 

First, the bill provides that an employer must make a full report 
if he directly or indirectly makes specified payments which may in- 
volve interference with the rights of individual employees under the 
Federal labor-management relations laws. This would include direct 
financial dealings with unions and employees as well as dealings 
through intermediaries such as labor relations consultants. The ap- 
propriate procedures and sanctions applicable to other reports would 
be applicable to these reports, and these reports would be sufficient 
to put employees on notice of employer activity detrimental to their 
interests. 

Second, the bill would amend section 302 of the Taft-Hartley Act 
to make it unlawful for an employer or any person acting in his inter- 
est to pay or agree to pay any employee or group of employees of the 
employer for the purpose of causing employees to interfere with other 
employees of the employer in the exercise of their rights under the 
Federal labor-management relations laws. It would also be unlawful 
for any person to request, receive, or agree to accept such a payment. 

These provisions would not prevent an employer from retaining 
consultants or advisers for the legitimate conduct of labor-manage- 
ment relations, but they would prevent the use of their services to 
deprive employees of their rights to determine their own representa- 
tive for the purpose of bargaining collectively. 

7. The committee found that the “weapon of organizational picket- 
ing has been abused” by its use without the consent of employees of 
picketed establishments and before any of them have indicated any 
desire to join the union in question. 

T have called this abuse “blackmail picketing.” 
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The most flagrant abuses of this type brought to light involved the 
notorious Johnny Dio. As the interim report of the committee 
pointed out, certain Dio-controlled locals by the use of organizational 
picketing or the threat of such picketing forced small businessmen 
into recognizing them and then sold out the very employees over 
whom they had sized jurisdiction by signing collusive contracts with 
the employers. 

Testimony before the committee as to the activities of the business 
agent of Teamster Local 332 in Flint, Mich., revealed a similar sordid 
story. No attempt was made by the Teamsters to persuade employees 
to join the union or to have a vote held to determine whether the 
employees wished to be represented by the union. By use of a picket 
line or the threat of picketing, employers were forced to recognize local 


832 and hand the bargaining rights of their employees over to hood- 


Jums and racketeers. 

The device which made possible the improper activities in this area 
uncovered by the select committee was the ability of a union to picket 
without regard to the wish to the employees. 

The administration’s bill comes to grips with this problem by deal- 
ing directly with the cause, namely the relatively unrestricted avail- 
ability to unions of the tactic of organizational picketing. 

The administration’s proposals in this area do not contemplate the 
elimination of all such picketing. They would restrict it, however, 
to those situations in which there is some indication that the employees 
are interested in being represented by the union. Although not with- 
in the scope of the Taft-Hartley Act or the administration’s picketing 
amendment Mr. Hoffa’s threat to picket police stations and vital facil- 
ities in the city of New York, in the face of no showing of interest by 
the police in being represented by his Teamsters Union, is a good 
illustration of “blackmail” picketing. If the pocketing had been per- 
sisted in, it presumably could only have been terminated either by the 
police joining the Teamsters against their will or the authorities bar- 
gaining with a union not selected as a bargaining representative by the 
employees involved. This effort failed because Hoffa was met by the 
overwhelming weight of public opinion. However, the testimony 
before the select committee has demonstrated that blackmail picketing 
often succeeds when the targets are the few employees of a small 
employer where public opinion is difficult to arouse. 

Under the administration’s proposals picketing, or a threat to picket 
where the union cannot demonstrate that there is a “sufficient inter- 
est” on the part of employees in having it represent them, or where 
the picketing has continued for an unreasonably long period of time 
without an election being conducted, could be met by the employer or 
an aggrieved employee going to the NLRB and charging an unfair 
labor practice. The charge would receive priority and speedy han- 
dling, and the NLRB regional director could get, promptly, a court 
order to prohibit such “blackmail” picketing. 

Under present law, an employer who has recognized and entered into 
an agreement with a union which has demonstrated to his satisfaction 
that it has been designated as bargaining representative by a majority 
of his employees, but which is not certified by the National Labor 
Relations Board, may be subject to picketing by another union. This 
is an unfair situation because under the law the employer must recog- 
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nize and bargain with the union having majority status, whether or 
not it is certified. However, he, his employees, and the majority union 
may be subjected to the harassment of picketing by a stranger union. 

The administration’s proposals would eliminate this possibility. 
Under circumstances where the employer has recognized a union in 
accordance with the act, picketing by another union would be pro- 
hibited. 

Another type of situation which would be met by this proposal is 
where an organizational campaign terminates in a representation elec- 
tion in which no union is certified. Under the present law, the em- 
ployer and the employees may be subjected to organizational picketing 
even though the employees have rejected representation by the picket- 
ing union. 

The administration’s proposal would eliminate this possibility by 
barring representation picketing if within the preceding 12 months a 
valid election has been held. After the employees have indicated their 
rejection of union representation, they should be left free for a reason- 
able perod of time from organizational efforts by picketing. 

The total effect of these proposals in the administration bill would 
be to regulate picketing so that employers and their employees will not 
be subject to the continuous coercion of an organizational picket line. 
The National Labor Relations Board, in administering these provi- 
sions, would determine when unions had “sufficient interest” to justify 
such picketing and what under particular circumstances would be “a 
reasonable period of time” for such action. Flexible application of 
these standards would contribute to more equitable and orderly labor 
relations, as well as eliminate the abuses of picketing for representa- 
tion purposes which have made possible many of the improper activi- 
ties revealed by the Senate select committee. 

* saga Morse. Mr. Chairman, I understand this is a live quorum 
eall. 

Before I answer this quorum call I want to raise a procedural ques- 
tion for the subcommittee to consider and decide on later. 

The record of this hearing to date contains the most serious charges 
against various unions in this country, particularly the Teamsters, the 
Operating Engineers, and the Bakery Union. I think they have a lot 
to answer for, too, but I don’t want to see a committee of which I am 
a member get itself into a procedural position where it makes a record 
containing such serious charges without an opportunity being given to 
those charged to make their reply. 

And I think we have two alternatives we may follow. One is to 
submit this record to the unions that have been criticized, and offer 
them an opportunity to file a statement with the committee in reply; 
or extend the hearings 2 or 3 days longer, after we have completed 
the case in chief, so to speak, and give representatives of those unions 
an opportunity to come in and offer such rebuttal testimony as they 


careto. Personally, I prefer the latter procedure. 

But I do think, Mr. Chairman, in view of the excellent work this 
committee is doing under your chairmanship, that we shouldn’t make 
a procedural mistake so that it can be said by a group of union offi- 
cials that they were attacked in the record before this committee, and 
this committee did not give them an opportunity to reply to that 
record. So at a later date I am going to make a motion for this 





270 LABOR-MANAGEMENT REFORM LEGISLATION 


committee to consider—we will have the statements made public— 
what I consider to be fundamental procedural rights of any group 
in our country, that once attacked in public hearing, they shall have a 
procedural right to reply to it. 

Senator Ke NNeEDy. I would say to the Senator that I would be de- 
lighted as the chairman to have any statement which any employer 
or union group would care to file with this committee. We confined 

our testimony, even though a good many people have asked to testify, 
to major groups who speak for lar ge numbers of people of the United 
States. But if any individual or group, union or management, would 

care to file a statement with this committee, we would be delighted to 
have it. 

Now, if any union or employee group feels that they need more than 
that, and feel that they should have the right to appear before this 
committee, if they would request the staff, I would be delighted to 
bring it to the attention of the subcommittee, and the subcommittee 
can make a determination as to whether they should be permitted to 
go beyond filing a statement and appear in person. 

Senator Morse. I would say for the record that I want my comments 
to include the right of any employer group to follow the same proce- 
dure that I have suggested. 

Mr. Chairman, the comment that you have just made doesn’t sur- 
— me at all. I don’t know of anyone in the Senate of the United 

tates more cata anes in protecting the procedural rights of Ameri- 

cans than the Senator from Massachusetts. I expected the type of 
comment that he made. I think the proposal is a fair one, and should 
be considered by the committee for final action by the committee. 
But I didn’t want to see us start getting bombarded by dissident groups 
in this country to the effect that we were not following an announced 
procedure that would give these people that were criticized an oppor- 
tunity to reply publicly. 

Senator Kennepy. Thank you, Senator. 

If agreeable to the subcommittee, the Secretary may continue with 
his statement. 

Senator Randolph. 

Senator Ranpotex. Continuing the thoughts expressed by Senator 
Morse—I am in complete agreement. I feel perhaps that when any wit- 
ness testifies, as in the instance of Secretary Mitchell, and mentions 
an international union and then later says, “Another international 
union,” that he should be specific in the designation of the union in 
question. 

Senator Kennepy. There isan excellent point. 

Would you care to subscribe to that, Mr. Mitchell ? 

Secretary Mrrcueny. Of course; Mr. Chairman and gentlemen, I 
have been quoting from the records of the select committee. And there 
is no reference in this testimony to anything other than in the rec- 
ords of the select committee. 

I started out, as you may recall, Senator Randolph, by saying that 
I didn’t want to inject unless I was quoting directly from the ver- 
batim report of the committee. I did did not want to use names or 
union designations. These can be supplied without any problem at 
all, because they deal only with the testimony or the report of the 
select committee. 
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Senator Kennepy. Do youcare to supply them ? 

Secretary Mrrcne.u. I will supply them later, if you wish. 

Senator Kennepy. Today ? 

Secretary Mrrcneny. Surely. 

Senator Keynepy. Thank you. 

Would you continue ? 

Secretary Mircneu.. 8. It was found that “gangsters and hoodlums 
have successfully infiltrated into some labor unions.” 

As stated by the chairman of the Senate select committee at the 
opening of the New York City phase of the 1957 hearings: 
hoodlums and racketeers are attracted to the labor movement because of the 
opportunities for using labor charters as an instrument of extortion from em- 
ployers and the victimization of the union membership. 

An example of the first type of activity is the Mount Hood Cafe 
in Portland, Oreg., which happened to have a pinball machine owned 
by someone outside the union combine. The owner was told to take 
the machine out or he would be picketed. At the instigation of a 
convicted burglar, who happened to be the head of Teamsters’ Joint 
Council No. 37 in Portland and the Teamsters’ international organizer 
for the State of Oregon, pickets did appear and had a severe effect 
on the cafe’s business. The owner told the committee if he had not 
removed the nonunion combine machine, as directed by the union 
business agent, he would have gone bankrupt. 

In the New York City area the committee found that from a local 
established in 1950 by the union, now known as the Allied Indus- 
trial Workers of America, a whole string of units of the same organi- 
zation sprang up which came under the domination of Johnny Dio. 
Under Dio’s influence 40 men were brought into the labor movement 
in positions of trust and responsibility—men who, among them, had 
been arrested a total of 178 times and convicted on 77 of these occa- 
sions for crimes including theft, violations of the Harrison Narcotics 
Act, extortion, conspiracy, felonious assault, violation of the weapons 
laws, being an accessory to murder, forgery, and possession of stolen 
mail. 

The administration’s bill would strike at this situation by barring 
all convicted felons from serving as union officials for such time as 
they have lost the right to vote. It further holds responsible union 
officials liable for any such persons assuming union office. Violations 
of these provisions would be subject to criminal penalties and the 
Secretary of Labor would be authorized to prevent by judicially en- 
forceable orders the assumption of union positions by such persons. 

I think this legislation should bar from union office for the length 
of time specified by Congress anyone convicted of any felony and not 
Just certain felonies. Specifically mentioning certain crimes that 
would make a person ineligible might result in a failure, for example, 
to cover all the categories of crime found in the backgrounds of the 
New York paper local officials, The Secretary of Labor should not be 
given the task of determining whether or not assumption of office by 
such persons would be contrary to the purposes of the act, placing 
him in the dubious position of guaranteeing to the millions of union 
members the future good conduct of convicted felons. 

The administration bill’s restriction of organizational picketing for 
blackmail purposes against the desires of the employees and the closing 
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of loopholes in the secondary boycott provisions would also act as 
deterrrents to gangster infiltration into unions by limiting devices 
which are susceptible to use for criminal activities by persons such as 
“Dio” and which provide some of the inducement for gangsters to 
move into the labor movement. 

9. Finally, it was found by the select committee that there is an 
extensive “no-man’s land” in jurisdiction over labor-management rela- 
tions which leaves employers and employees with no recourse to any 
governmental agency. 

Several of the witnesses before the committee testified that abuses 
uncovered by the committee occurred in this “no-man’s land” between 
State and Federal jurisdiction. The interim report of the committee 
pointed out that— 
in the committee’s inquiry into activities in the New York area it was shown that 
exploitation of workers and circumvention of legitimate labor organizations 
were made possible because employers had no recourse to any governmental 
agency. 

While there is general agreement on the need for dealing with the 
problem, there is considerable difference in the approaches suggested. 

I do not think that requiring the Board to assert jurisdiction over all 
disputes arising under the National Labor Relations Act meets the 
“no-man’s land” problem. This proposal, in my opinion, is unwork- 
able and unrealistic. The Board, as a practical matter, cannot assert 
jurisdiction to the full reach of the act. To attempt to do so would 
force the Board to dissipate its energies upon countless numbers of 
disputes in small establishments which, although they affect commerce, 
are primarily local in character. The result would so increase the 
length of time required to dispose of proceedings brought before the 
Board as to render its processes ineffective. 

Even if the Board were to be given increased funds to further 
extend its jurisdictional standards (and I think that the Board should 
exercise jurisdiction to the fullest extent that is reasonably possible), 
there would remain numerous business establishments whose activities 
affect commerce so slightly and are so peculiarly local as to make it 
unwise, as well as impractical, for the Board to take jurisdiction over 
labor disputes which involve them. The only way in which a forum 
may be provided for disputes of this kind is to make it clear that 
agencies and courts of the States and Territories can act when the 
Board declines to assert jurisdiction. To fail to do this would be to 
leave many of the racketeering activities directed against small em- 

loyers in an area in which no relief is available either from the 
Valent Government or the States. 

The administration proposal would specifically authorize the Board 
to decline jurisdiction where it does not consider that the effect on 
commerce 1s sufficiently substantial to warrant the exercise of its 
jurisdiction and would authorize the States to act where the Board 
so declines. Prior to the Supreme Court’s decision in the Guss case 
many State agencies and courts assumed that they had such authority 
and asserted jurisdiction in this area. The effect of the adminis- 
tration’s proposal, therefore, is no more than to make legal a situation 
which existed prior to the Guss decision. 

In addition to eliminating this jurisdictional gap, the administra- 
tion’s bill would enable the National Labor Relations Board to ex- 
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pedite its procedures by authorizing it to conduct representation 
elections without a prior hearing where there is no substantial objec- 
tion. This would particularly expedite the Board’s work in those 
cases where there are no significant issues and where it is likely that 
the election itself would determine what issues there are and eliminate 
any requirement for further Board action. 

This proposal would also eliminate a device used by parties for 
delaying purposes only. In the cast of the Coffey Transfer Co., 
referred to previously, the ability of the Teamsters Union to delay 
a representation election involving only seven employees was one 
of the factors which put Coffey out of business. Mr. Coffey filed 
petitions for an election in September 1955 but by raising questions 
as to the appropriate unit and filing unfair labor practice charges the 
Teamsters delayed an election until January 1956. The union’s loss 
of this election was not certified until April because of challenges of 
the voting eligibility of certain strike replacements. In the mean- 
time, in March 1956, Mr. Coffey had sold his business for one-third 
of what he had been offered 3 years previously. 

The administration’s proposal relating to the designation of an 
acting general counsel is also designed to prevent any delays in the 
operations of the Board. In the case of the sudden resignation or 
incapacity of a general counsel the work of the Board could be slowed 
down drastically unless a successor is immediately nominated and 
confirmed by the Senate, which is not always the case, because of the 
general counsels final authority over the issuance of complaints. It 
is not clear in the law that this function can be performed by any 
person other than the regularly appointed incumbent of that office. 

The administrations bill contains two other amendments to the 
Taft-Hartley Act which are directly related to the labor-manage- 
ment reform aspects of the bill. One is the amendment of sections 
9 (f) and (g) so as to continue the present requirement that unions 
conform with reporting requirements as a condition of access to the 
processes of the act and to extend the requirement to employers. The 
second is the amendment of section 302 of the act, relating to im- 
proper employer payment to employee representatives, so as to extend 
it to additional persons and types of payments. 

To promote sound industrial relations and thereby lessen possible 
labor strife, some other amendments are also necessary. 

The administration’s proposal authorizing the Board to certify 
unions in the building and construction industry without a prior elec- 
tion is designed to accommodate the unique employment practices 
of that industry under the representation provisions of the act. The 
authority of the Board in this respect, however, is carefully condi- 
tioned upon certain factors so as to insure that the freedom of em- 

loyees to belong to a union of their own choosing is not infringed. 

his proposal would enable construction unions to acquire Board cer- 
tification, with the protections that certification provides for unions, 
and would contribute to the stability of labor relations in that 
essential industry. 

The administration’s proposals with respect to the voting rights of 
replaced economic strikers and requiring employers, as well as unions, 
to file non-Communist affidavits are designed to remove inequities in 
the act which have long been apparent. The proposal regarding bar- 
gaining during the life of a contract has the same purpose. 
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The proposal to require the Board to be bipartisan in composition 
is to bring it in line in this respect with other regulatory agencies. 

I am submitting at this time for the information of the committee 
and incorporation into the record an explanation of the bill which 
contains a careful section-by-section summary of its provisions. 

(The material referred to follows :) 


EXPLANATION OF A BILL FOR THE ENACTMENT OF THE LABOR-MANAGEMENT 
Practices AcT oF 1959 


This bill is designed to provide needed safeguards against improper practices 
in labor organizations and in labor-management relations. It would require the 
reporting and disclosure of the financial operations and administrative practices 
of labor organizations, certain financial transactions of their officers, and direct 
and indirect dealings between officers of such organizations and employers which. 
may involve conflicts of interests. The bill, in general, would reinforce rights 
of members with respect to the proper administration and application of the 
funds and property of labor organizations, the election and removal of officers, 
and protect subordinate organizations and their members from abuses of the 
devices used to exercise supervisory control over their affairs. In addition, the 
bill provides certain needed adjustments in the National Labor Relations Act, 
as amended, which will better protect certain employees, the public, and innocent 
third parties from the consequences of labor disputes, as well as provide im- 
provements in representation procedures with respect to the construction in- 
dustry to more adequately meet the needs of labor-management relations in that 
industry. 

As recommended by the President— 

All unions would be required to file annual reports with the Department of 
Labor with respect to their financial operations and to furnish such information 
to their members. In addition, unions would be required to file copies of their 
constitutions and bylaws along with detailed information with respect to their 
organization and procedures, including certification that prescribed minimum 
standards for the election and removal of officers are provided and being followed. 

Information required to be reported under the act would be open to the public, 
and unions would be required to keep adequate records on matters to be reported 
which would be open to examination by Government representatives and, upon 
request, accessible to union members. 

Unions, union officers and agents, and employers would be required to report 
and keep records regarding any payments or transactions, including those engaged 
in through employer intermediaries, which may create conflicts of interests or 
involve interference from the statutory collective bargaining and organizational 
rights of employees. 

Union funds and property would be required to be held and administered 
for the benefit of the members and for furthering the purposes of the union and 
such duty would be enforceable in any court in a suit by, or in behalf of, its 
members. 

All unions would be required to hold periodic elections of officers and to observe 
minimum standards for the conduct of elections, including the right of all 
members to vote, with due notice, by secret ballot without restraint or coercion, 
equal opportunity for all members to nominate and be candidates, and the pro- 
vision of procedures and facilities to insure honest elections and the accurate 
tabulation of votes; the use of union or employer funds to promote any candidate 
for union office would be banned and union constitutions and bylaws would have 
to contain detailed statements of election procedures and compliance with such 
procedures would be required to be certified to by the principal executive officer. 

All unions would be required to observe minimum standards, including con- 
formity with applicable provisions of their constitutions and bylaws, in the 
exercise of supervisory control over the affairs of subordinate bodies, the exercise 
of such control to be limited to purposes of insuring democratic, honest, and 
responsible administration of the subordinate body and effectuating legitimate 
objectives of the labor organization. 

The administration of this legislation would be placed in the Secretary of 
Labor and he would be provided with adequate authority to issue regulations, 
investigate, subpena witnesses and documents, hold hearings, issue decisions and 
orders (which would be subject to judicial review) requiring compliance and 
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imposing sanctions for willful violations, and bring actions in the Federal courts 
for injunctions to compel compliance with the act. 

The bill would provide criminal penalties or administrative sanctions of loss 
of tax exemption or the use of or access to procedures under Federal labor- 
management relations statutes for willful violations of the act; it would also 
prescribe criminal penalties for concealment or destruction of records required 
by the act to be kept, bribery between employers and employee representatives, 
embezzlement of union or certain trust funds, and false entry or destruction of 
union books and records. 

Any present remedies that union members have under State or Federal laws, 
in addition to those provided in the bill, would be preserved. 

The secondary boycott provisions of the National Labor Relations Act weuld 
be strengthened and extended so as to cover direct coercion of secondary em- 
ployers and inducements of individuai employees to refuse to perform services 
with an object of forcing their employer to cease doing business with another 
person, and to include employers not otherwise covered by the act under the 
protections of the provisions; it would also be made clear that union activity 
is permitted against secondary employers performing “farmed-out” struck work 
for the primary employer and, under certain circumstances, against secondary 
employers engaged in work at a common construction site with the primary 
employer. 

It would be made an unfair labor practice, subject to mandatory injunction, 
for a union to picket in order to coerce an employer to recognize it as bargaining 
representative of his employees or such employees to accept or designate it where 
the employer has recognized another union in accordance with law, a representa- 
tion election has been conducted within the preceding 12 months, it cannot be 
shown that there is a sufficient showing of interest on the part of the employers 
to be represented by such union, or picketing has continued for a long period 
of time without a representation election. 

The National Labor Relations Board would be authorized to decline to assert 
jurisdiction over cases where it considers the effect on commerce is not sub- 
stantial enough to warrant the exercise of its jurisdiction and State courts and 
agencies would be permitted to exercise jurisdiction over these cases. 

The provision of the National Labor Relations Act which bars certain strikers 
from voting in a representation election, although their replacements may vote, 
would be eliminated and the voting eligibility of strikers, as well as others, would 
be left to the administrative discretion of the Board; the Board also would be 
permitted to conduct representation elections without prior hearings where there 
is no substantial objection to such an election. 

The Board would be authorized to certify building and construction trades 
unions as bargaining representatives without an election, under carefully con- 
sidered specific conditions. 

Employers, as well as unions, wishing to use the Board’s procedures would be 
required to sign non-Communist affidavits, thus equalizing the burden of such 
affidavits; this requirement would be strengthened by providing that an affidavit 
found by a court to be false shall not constitute compliance and requiring that 
the affidavit relate to conduct during the 12-month period preceding its execution. 

It would be made clear that parties to a valid collective bargaining agreement 
need not bargain during the life of the agreement unless they have provided for 
a reopening, or such reopening is mutually agreeable. 

It would be required that the Board be bipartisan in composition by providing 
that no more than three members may be of the same political party and the 
President would be authorized to designate an acting General Counsel of the 
Board when vacancies occur in that office. 

A summary discussion of the bill by title and section follows: 

Section 1 of the bill provides a short title for the legislation, the “Labor- 
Management Practices Act of 1959.” 

Section 2 consists of the congressional findings and policy showing the relation- 
ship of the subject matter to the free flow of commerce and the national public 
interest in the activities of labor organizations and the employees they represent. 


TITLE I—GENERAL PROVISIONS 


Definitions 
Section 101—This section defines 14 terms used throughout the act, including 


“labor organization,” “employer,” “employee,” “person,” “commerce,” “affecting 
commerce,” and “supervisory control.” 
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Separability of provisions 

Section 102—This section provides that if any provision of the act is held to be 
invalid, the remainder of the act shall not be affected. 
Effective date 

Section 103—The act becomes effective 60 days after the date of enactment, 


except that provisions authorizing the promulgation of regulations become effec- 
tive immediately. 





TITLE II-—BEPORTING AND DISCLOSURE 


General requirements 


Section 201—This section obliges every person required to file reports or other 
documents with the Secretary of Labor under the act to file them in the manner 
required thereby, to maintain records necessary to explain and verify them, and 
to keep such records available for examination by the Secretary or his representa- 
tive for at least 5 years. 


Reporting by labor organizations 


Section 202—This section requires every labor organization to file with the Sec- 
retary a copy of its constitution and bylaws and other basic documents along with 
a report, signed by its president (or other chief executive officer) and its secre- 
tary (or other chief records officer), containing detailed information, or refer- 
ences to the provisions of the governing documents containing such information, 
with respect to its major internal structure and procedures, including provisions 
for discipline or removal of officers or agents for breach of trust and provisions 
made for notice, hearings, judgment on the evidence and appeal procedure in 
eonnection with disciplinary action against members. Any changes in the re 
ported information must be shown by an amendment filed when the next annual 
financial report is due. 

Each labor organization must also certify annually that its constitution and 
bylaws contain the provisions for election and removal of officers required under 
title III, but a period of 2 years or until the next constitutional convention 
(whichever is earlier) is allowed to enable unions to incorporate such pro- 
visions in their constitution and bylaws if they certify during this interim period 
as to their existing provisions and procedures. 

In addition, every labor organization exercising or assuming supervisory con- 
trol over a subordinate labor organization must make, within 30 days of such 
assumption or at the time of filing the report required by this section and semi- 
annually thereafter, a report certifying that the requirements of title III are 
being observed and showing the union under control, the date control was estab- 
lished, the reason for the control and its duration, the steps being taken to re 
establish autonomy, and specified information respecting voting rights of mem- 
bers and finances of the supervised body. 

Section 208—Every labor organization must also file with the Secretary an 
annual report with respect to its financial affairs and indicating the method 
by which this report is made available to its members. These reports must 
show, among other things, the assets and liabilities of the organization at the 
beginning and close of its last fiscal year and amounts paid as compensation and 
expense or other allowances for each officer, agent, and employee whose aggre- 
gate compensation and allowances for the year exceeded $10,000. They must 
also explain in detail, or by reference to other reports, all receipts by the or- 
ganization or any of its officers or agents of anything of value other than pay- 
ments allowed under section 302(c) of the Labor Management Relations Act, 
1947, from an employer having employees who are, or might be, represented 
by the labor organization, or from any person representing such an employer. 

Section 204—This section requires every labor organization to make the in- 
formation contained in its reports, and the records and data required to be kept, 
available to its members in the manner prescribed by the Secretary. 


Reports of labor-management financial dealings 


Section 205—This section requires every officer, agent or other representative 
of a labor organization to file reports with the Secretary with respect to all 
direct and indirect payments to or from employers having employees who are or 
might be organized or represented by the union or to or from persons repre- 
senting any such employers (including transactions engaged in by a spouse or 
minor child). Also requires information on investments and business transac- 
tions so related to such an employer as to possibly involve conflicts of interest. 
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If the officer, agent, or representative of the union derives direct or indirect 
benefit from any such transaction it must be reported even if the direct partici- 
pant was some relative or other third person rather than the union officer him- 
self. Payments allowable under section 302(c) of the LMRA, regular remunera- 
tion for service as an employee, purchases and sales in regular course of busi- 
ness at regular prices, and bona fide investments in traded securities not in- 
volving substantial interest need not be reported. 

Section 206—Any employer who participated directly or indirectly in any 
transaction required to be reported by unions or their officers, agents or repre- 
sentatives under sections 208 or 205, or who paid employees or others for the per- 
formance of any acts whereby employees may be restrained, coerced or inter- 
fered with in the exercise of rights secured by section 7 of the National Labor 
Relations Act or by the Railway Labor Act, must file a report with the Secretary. 
These reports will identify the persons, including intermediaries, involved in the 
transaction, explain the circumstances of the transaction, and specify the sums, 
property, or benefit involved. 


Regulations or reports, records and disclosure of reported information 


Section 207—This section requires that reports be filed within 90 days after 
the effective date of the act or the establishment of the reporting organization, 
and annually thereafter as prescribed by the Secretary. 

Section 208—This section authorizes the Secretary to prescribe such stand- 
ards for required reports, record keeping, and disclosure of information, as may 
be necessary to prevent circumvention or evasion of the act’s provisions. 

Section 209—The contents of reports and documents filed with the Secretary 
are made public information, and he is authorized to publish and use such in- 
formation for statistical and research purposes. He is also authorized to pre- 
scribe regulations providing for the examination by the public of the informa- 
tion contained in the reports and documents, and to furnish copies of the docu- 
ments filed with him upon payment of the cost of the service. Copies of reports 
required to be filed will be made available by the Secretary, or by the reporting 
person, to appropriate State agencies. 


Statutory provisions amended 


Section 210—This section amends sections 9(f) and (g) of the National 
Labor Relations Act to substitute compliance with the filing requirements of this 
act for the present requirements of these subsections. This compliance is made 
a prerequisite to use of the NLRB facilities by both labor organizations and 
employers. 


Responsibilities of certain persons 


Section 211—Provides that union and company officers required to sign re- 
ports under the act shall be personally responsible for the filing, accuracy and 
completeness of the statements in the reports. 

Section 212—Provides that nothing in title II shall relieve any person from 
complying with the provisions of any law affecting any labor organization 
unless such provisions would conflict with the provisions, or interfere: with 
carrying out the objectives, of this act. 


TITLE II—OBLIGATIONS TO MEMBERS OF LABOR ORGANIZATIONS 


Responsibilities of persons entrusted with funds and property of a labor 
organization 

Section 301—This section imposes upon every officer, agent, or other repre- 
sentative of a labor organization having any of the organization’s money or 
property in his possession or custody by virtue of his position a duty to hold 
such money or property for the benefit of the members and for furthering the 
purposes of the organization and to handle it only in accordance with such duty 
and in a manner authorized by the organization’s governing rules. 

A right of action in any court of competent jurisdiction to obtain relief for 
disregard of such duty is conferred upon union members or principal officers. 
The applicability of other laws respecting the duties and responsibilities of 
union representatives is preserved. 


Officers and their election and removal 

Section 302—This section requires union constitutions and bylaws to state 
the qualifications and procedures for nomination, election, and removal of offi- 
cers, which must conform to certain minimum standards. These include limi- 
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tation of terms of office to not over 5 years for officers of internationals and 3 
years for those of locals, and assurance of the right of any member to run for 
and hold office. Members must be given reasonable opportunity to nominate 
candidates and to participate in secret elections, and ballots and election rec- 
ords must be preserved for at least a year. Rights of a member under these 
provisions shall not be affected by a failure of an employer to pay dues checked- 
off. Union shall provide facilities and procedure to ensure free, honest elec- 
tions and accurate count of votes. 

Unions are also required to have and follow procedures and standards ensur- 
ing members the opportunity to remove elected officers from office by majority 
vote unon a showing that a substantial number of members desire a recall. 
Election of successors to recalled officers shall be held promptly and in accord- 
ance with required election standards. 

The right to bring suit in any court of competent jurisdiction for enforcement 
of the provisions of this section or the election provisions contained in section 


303 is conferred upon union members where the violations are not the subject . 


of any pending action or proceeding brought by the Secretary under title IV. 
However, a grace period of 2 years or until the next constitutional convention 
is provided for unions which can make necessary changes only by a constitu- 
tional convention. 

Section 303—Use of union or employer funds to promote the candidacy of any 
person in a union election is prohibited. It is also made unlawful for any person 
convicted of violations of this act to serve as an officer, agent or other repre- 
sentative of a union within 5 years of conviction, for any person to so serve 
while ineligible to vote because of a conviction for any crime, or for any union 
or union Official having preventative power to permit any such ineligible person 
to serve. 


Supervisory control of one labor organization by another 


Section 304—Compliance with the provisions of this section is required of 
every labor organization asSuming supervisory control over another. Such 
control shall be exercised only according to the governing rules of the labor 
organizations involved and to insure democratic, responsible, and honest ad- 
ministration of the subordinate body. The exercise of such supervisory control 
is limited to the period reasonably necessary for correction of evils. A pre- 
sumption is created that a period of over 18 months is not reasonably necessary, 
but if rebutted, additional extension of supervisory control for not over 1 year 
may be approved. Limitations are imposed upon the union exercising supervi- 
sory control with respect to counting votes of delegates and transferring funds 
of the subordinate union. 


Ezercise of rights by labor organization members 


Section 305—This section prohibits disciplinary actions against union members 
for institution of actions or proceedings to enforce title III. It also preserves 
existing rights and remedies under union constitutions and bylaws and under 
State or Territorial law. 


TITLE IV—ADMINISTRATION, ENFORCEMENT, AND PENALTIES 


Administration 


Section 401—This section states that the provisions of the act, other than 
amendments of existing statutes, are to be administered by the Secretary who is 
empowered to take action and prescribe procedures necessary to effectuate the 
act. The Secretary is authorized to make expenditures and appoint personnel, 
including attorneys who may represent him in any litigation subject, however, 
to the direction and control of the Attorney General. 

Section 402—Provides for a Commissioner of Labor Reports, to be appointed 
by the President and confirmed by the Senate, to perform such duties under 
this and other statutes as the Secretary may delegate to him. 

Section 403—This section authorizes arrangements by the Secretary for co- 
operation and assistance from other governmental and State agencies and pro- 
vides for referral of evidence of violations of this act or other Federal law 
to the Attorney General or other Federal enforcement agencies. 


Investigation and enforcement 


Section 404—The Secretary is authorized to investigate alleged violations 
of provisions of the act or rules or regulations issued thereunder, to publish 
information with respect to violations, and to make such investigations with 





re 
Sa 
ac 
pu 





f 
r 


. 


ys 


= 
Is 


Ss 


1s 
sh 
th 





LABOR-MANAGEMENT REFORM LEGISLATION 279 


respect to the accuracy and completeness of required reports as may be neces- 
sary in the enforcement of the act. He is also authorized to receive and take 
action upon complaints of violations of the act, but complaints shall not be made 
public except with complainant’s consent. The Secretary or his authorized 
representatives are given powers of entry, inspection, and interrogation, as well 
as to hold hearings and make findings of fact and decisions based on them. 

This section further authorizes the Secretary to establish Union Procedures 
Examining Boards to inquire into certain cases under the act, to conduct neces- 
sary hearings, and to make findings, conclusions, and recommendations to the 
Secretary. The subpena power provided by the Federal Power Act is made 
applicable to the Secretary and his authorized representatives, including the 
Union Procedures Examining Boards, for the purposes of an inquiry under the 
act. 

Section 405—The Secretary is authorized to bring actions to restrain or pre- 
vent violations of the reporting, union election and supervisory control provi- 
sions of the act and to compel compliance with the act and orders issued there- 
under. 

Section 406—This section confers jurisdiction on the U.S. district courts (and 
other appropriate Federal trial courts) of actions brought, under the act, by the 
Secretary or by union members. 

Section 407—Under this section, service upon an officer or agent of a labor 
organization, in his capacity as such, shall constitute service upon the labor 
organization. 

Section 408—This section directs the Secretary, upon determination that there 
is reasonable cause to believe that there has been a willful failure to file 
required reports or that any person has violated the election, removal, or super- 
visory control provisions, to institute administrative proceedings conforming to 
the Administrative Procedure Act. Violations of provisions relating to election 
and removal of officers and the exercise of supervisory control may be referred 
to either a hearing examiner or a Union Procedures Examining Board. The 
procedure of these proceedings is outlined. 

A final order of the Secretary, made on the record of the proceedings, may 
direct necessary corrective action and impose sanctions for not over 5 years 
(unless the violation continues longer). These sanctions consist, in cases where 
an employer is found to have willfully refused to file a report, of loss of the 
right to exercise any right or privilege under any Federal labor-management 
relations statute. A union found to have willfully failed to file a report or to 
have violated the provisions relating to the election and removal of officers and 
the exercise of supervisory control over subordinate bodies may also be declared 
ineligible to exercise any right or privilege under any Federal labor relations 
law and/or to have the income tax exemption granted by section 501(a) of the 
Internal Revenue Code. Where the outcome of a union election is found to have 
been affected by violations of the election provisions of sections 302 and 303, the 
final order may void the election and direct another under such supervision as 
may be necessary. 

The decisions and orders of the Secretary under this section shall be conclu- 
sive upon other Federal agencies with respect to withdrawal of Federal rights 
and privileges involved, but they are subject to judicial review and enforcement 
as provided in section 409. Upon notice that a proceeding under this section is 
pending, Federal agencies may hold in abeyance or take other appropriate action 
in matters which may be affected by the Secretary’s order. 

Section 409—This section provides for enforcement of the orders of the Secre- 
tary, and for review of these orders upon petition of aggrieved parties, by the 
U.S. courts of appeals in the same manner as NLRB orders are reviewed. The 
commencement of enforcement or review proceedings will not stay the Secre- 
tary’s order. 


Penalties 


Section 410—Willful violations of reporting and disclosure provisions of the 
act or applicable regulations are punishable by fine up to $5,000 or imprisonment 
for not more than 1 year, or both. A fine up to $10,000 or imprisonment of not 
more than 5 years, or both, may be imposed for willfully making false state 
ments or failing to disclose material facts. 

Section 411—A fine up to $10,000 or imprisonment for not more than 5 years, 
- both, may be imposed for willful destruction of records or documents required 
o be kept. 
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Section 412—Embezzlement of the funds of a union or a trust in which it is 
interested, or false entries in or destruction of books and records of a union 
or such a trust with intent to defraud or mislead, are punishable by fine up to 
$10,000 or imprisonment for not more than 5 years, or both. 

Section 413—This section provides for a fine up to $10,000 or imprisonment for 
not more than 1 year, or both, for willful violations of provisions prohibiting use 
of funds to influence union elections and barring certain law violators as union 
officers (sec. 303) and of provisions protecting unions undergoing supervisory 
control (sec. 304(c) ). 

Section 414—This section prohibits the offer, gift, solicitation, or acceptance, to 
or from each other, of payments in the nature of bribes by employers and their 
representatives and representatives of unions or trusts in which they are inter- 
ested, with intent to influence actions—or to have actions influenced—as a repre- 
sentative of the union or trust or, in the case of an employer or his representa- 
tive, with respect to labor-management relations of the employer. Violations are 
punishable by fine up to three times the amount involved or imprisonment for not. 
more than 3 years, or both. Immunity would be provided from prosecution 
because of self-incriminating testimony given before courts and grand juries 
involving violations of these bribery provisions, except in the case of perjury 
or contempt arising from such testimony. 

Section 415—This section amends section 302 of the Labor Management Rela- 
tions Act, 1947, to extend its coverage to payments (1) by any person acting in 
the interest of an employer (as well as by the employer himself) to unions having 
members employed in the same trade or class as the employees of such employer 
(as well as to unions representing his own employees), and (2) to any employee 
or group or committee of employees of the employer for the purpose of interfering 
with, restraining or coercing the exercise by other employees of the employer of 
their self-organization rights under Federal labor relations laws (except com- 
pensation for regular services). The receipt of any such payment is also made 
unlawful. 

This section also amends subsection (c) of section 302 so as to add to the 
types of payments excepted from the prohibitions of the section those made by 
employers to jointly administered trust funds established for the purpose of 
defraying the costs of apprenticeship and training programs. 


TITLE V—LABOR-MANAGEMENT RELATIONS 


Section 501—This section provides that not more than three members of the 
National Labor Relations Board shall be members of the same political party. 
In addition, it makes clear that when the office of the General Counsel of the 
Board becomes vacant the President may designate some other officer or employee 
to serve as acting general counsel during the vacancy. 

Section 502—This section amends section 6 of the National Labor Relations 
Act to make clear that (1) the Board may by rule or otherwise decline to assert 
jurisdiction over any labor dispute where, in its opinion, the effect on interstate 
commerce is “not sufficiently substantial” to warrant exercise of its jurisdiction 
and (2) State agencies and courts may assume jurisdiction over such disputes 
where assertion of jurisdiction is declined. 

Section 503—This section extends the secondary boycott provisions of the 
National Labor Relations Act to (1) direct coercion of employers to cease, or 
agree to cease, doing business with another, (2) inducement or encouragement of 
employees individually to refuse to perform services, and (3) to include within 
the scope of the provisions secondary employers who do not come within the 
act’s definition of ‘‘employer,” such as railroads and municipalities. The section 
makes clear that those prohibitions do not extend to activities directed at 
secondary employers performing for a primary employer “farmed out” struck 
work or those engaged at a common construction site with another employer 
with whom a lawful labor dispute exists with respect to wages, hours, or other 
working conditions of employees working at that site. 

Section 504—This section amends section 8(b) of the National Labor Rela- 
tions Act to make it an unfair labor practice for a union to engage in, or 
threaten to engage in, organizational and recognition picketing where (1) the 
employer has recognized in accordance with the act any labor organization and 
a question concerning representation may not be raised under section 9(c) of 
the act, (2) within the last preceding 12 months a valid election has been con- 
ducted, (3) the union cannot establish the existence of sufficient interest on the 
part of the employees in having it represent them, or (4) picketing has been 
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engaged in for a reasonable period of time and an election under 9(c) has not 
been conducted. A savings provision makes it clear that this new provision is 
not intended to make lawful any activity which is otherwise an unfair labor 
practice under the act. The section further makes violations of the organiza- 
tional and recognition picketing provisions subject to the mandatory injunction 
provided in section 10(1) of the National Labor Relations Act. 

Section 505—This section amends section 8(d) of the National Labor Rela- 
tions Act to make it clear that the collective bargaining requirements of section 
8 do not require a party to a valid collective bargaining contract to bargain 
during the life of the contract with respect to any modification which would 
become effective before a reopening is permitted by the terms of the contract 
or by agreement of the parties. 

Section 506—This section amends section 9(c) of the National Labor Rela- 
tions Act to authorize the Board, upon joint petitions by an employer engaged 
in the construction industry and a labor organization acting in behalf of em- 
ployees engaged in that industry asserting that the employer recognizes the 
union as a representative of his employees and has entered into a collective 
bargaining agreement with the union covering such employees, to certify such 
union as bargaining representative without an employee election if a collective 
bargaining relationship has existed between the employer and the union prior to 
the current agreement and if the Board finds no substantial challenge by the 
employees of the representative status of the union. 

Section 507—This section removes the provision in section 9(c) (3) of the Na- 
tional Labor Relations Act barring strikers who are not entitled to reinstate- 
ment from voting in representation elections. 

Section 508—This section amends section 9(c)(4) of the National Labor 
Relations Act to permit the Board to conduct representation elections prior to 
hearings, where no substantial objection is made to such a proceeding. 

Section 509—This section amends section 9(h) of the National Labor Re- 
lations Act to extend the non-Communist affidavit’ provisions to employers as 
well as unions, to require that affidavits relate to activities during the pre- 
ceding 12-month period, rather than at time of execution of affidavit, and to re 
quire that they not have been found false by any court. 

Section 510—This section saves acts performed prior to the effective date of 
this title against being treated as unfair labor practices under amendments 
to the National Labor Relations Act made by the title. 

Section 511—This section provides that the effective date for amendments of 
existing law provided by this title shall be 60 days after date of enactment of 
the act. 


_ Secretary Mircnetu. I think I can best close this statement by quot- 
ing the following paragraph from the President’s labor message: 

Complete and effective labor-management legislation, not a piecemeal program, 
is essential to assure the American public that true, responsible collective bar- 
gaining can be carried on with full protection to the rights and freedoms of 
workers and with adequate quarantees of the public interest. These recom- 
mendations, when adopted, should do much to eliminate those abuses and im- 
proper practices which, I am firmly convinced, the American public expects and 
believes will be corrected through legislative action. Equally important, they 
will do so without imposing arbitrary restrictions or punitive measures on the 
legitimate activities of honest labor and management officials. 

The enactment of the President’s program into law will be a great 
service to the country and its working men and women; the enact- 
ment of anything less than this program would provide no more than 
a partial answer to the public demand and great need for this legis- 
lation. 

Mr. Chairman, thank you very much for listening to my statement. 

If I may, I would like about a 5-minute recess before the questions 
begin. 

Senator Kennepy. Surely. We will continue, then, after 5 minutes. 


(Recess. ) 
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Senator Kennepy. Mr. Mitchell, what provisions of your bill this 
year, in a general way, are different from the provisions of your bill 
of the 85th Congress? 

Secretary Mircuet. In a general way, Senator, there is a different 
provision on trusteeship or supervisorship. There is an inclusion of 
the prehearing election provision which was not in the bill last year. 

Generally the bill is pretty much the same. 

Now, I have here a detailed analysis of the administration’s bill of 
1958 and 1959 which I would be very happy to put in the record. 

Senator Kennepy. Let me try to suggest some of the areas. In the 
first place, your bill this year, unlike the bill last year, does prohibit 
the use of union funds for union elections, is that correct ? 

Secretary Mrrcuetyi. Does prohibit the use of union funds in a 
union election ? 

Senator Kennepy. That is correct. 

Secretary MircHe.u. Yes, it does. 

Senator Kennepy. Now, in the second place, isn’t it a fact that your 
bill this year has a provision prohibiting convicted criminals from 
holding office in the union, and your bill last year did not ? 

Secretary Mrrcnety. That is correct, we have added that, yes. But 
we included all felonies, as you know. 

Senator Kennepy. And in the third place, there is a definite time 
limit on trusteeships in your bill which you did not have last year. 

Secretary Mircneiu. I mentioned our changing the trusteeships. 

Senator Kennepy. In addition you have added this year a pre- 
hearing election provision similar to the one contained in the bill re- 
ported by this committee last year, haven’t you ? 

Secretary Mitrcuetu. I think we have. 

Senator Kennepy. I think those are all good changes, and I think 
those improvements from the Kennedy-Ives bill are in your bill this 
year. 

Now, Mr. Mitchell, can you tell me what actions of a union officer 
would result in a union’s being denied the use of the National Labor 
Relations Board or for its tax privileges to be withdrawn ? 

Secretary Mircnenu. A willful failure to file as required by the 
statute; and/or a false filing, proven false filing, and after due ad- 
ministrative process and hearings, the sanctions could be exerted. 

Senator Krnnepy. Now, could there be an appeal to a court by a 
union officer after application of the administrative procedures in your 
bill ? 

Secretary MrrcHetu. Yes. 

Senator Kennepy. And during that period in which the appeal was 
pending, would the order hold or not ? 

Secretary Mircneiy. The order would not hold. 

Senator Kennepy. Would not hold until the court has made a final 
decision ? 

Secretary Mrrcneti. That is our intention, yes. 

Mr. Rothman tells me that the order would be in effect. 

Senator Kennepy. The order would be in effect ? 

Secretary Mrrcnety. After the administrative processes have taken 
place. 

Senator Kennepy. What would be the period of time, maximum 
or minimum, from Mr. Rothman’s legal experience, which it would 
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take a court to make a determination as to whether the order had been 
wisely or unwisely issued ? 

Secretary Mrrcuery. You have directed this to Mr. Rothman. Per- 
haps he would answer it. aN owe 

fr. Roruman. I would say offhand that it might be as quickly 
as it may take a cuart to issue a temporary restraining order in an 
injunction case. 

Senator Kennepy. How long could it take? ee 

Mr. Roruman. If the court gave it the same priority and handled 
it the same as it did a request for a temporary restraining order, it 
would be a matter of days. 

Senator Kennepy. Days? 

Mr. Rornman. Days. 

Senator Kennepy. How long could it take ? 

Mr. Rornman. Temporary restraining orders are handled very 
quickly ; it is the nature of the temporary restraining order. 

Senator Kennepy. In other words, the only available road for a 
court would be through a temporary restraining order. 

Could they take alternative action ? 

Mr. Roruman. I am using that as an example in answering on 

uestion, as to how long it would take. And we would certainly hope 
that in processes of this kind the courts would treat it in the same 
way as it would one of these other extraordinary situations. 
enator Kennepy. Let’s take the case of the Bakery and Confec- 
tionary Workers. Mr. Cross refuses to file a report in the way that the 
Secretary of Labor considers wise or appropriate or in accordance 
with the law. 

Now, we have a local out in Illinois, which is attempting to organize 
a plant, and the employer of the plant discharges one of the men who 
work for him who is active in the attempt to organize the plant. To 
complete the assumption, let’s assume that they are a group who are 
opposed to the dishonest head of the Bakery and Con tietonkey 
Workers—would they be permitted to use the facilities of the Board 
with regard to the employer unfair labor practices ? 

Secretary Mircuety. Well, I think, Senator, you are probably re- 
citing situations which exist now between the Bakery and Confec- 
tionery Workers and the rival AFL union—— 

Senator Kennepy. No, I am not. 

Secretary Mrrcnexy. Well, there are some attempts—there are 
locals now, I understand, that are split as to whether or not they will 
remain with the Bakery and Confectionery Workers, Mr. Cross, or go 
over to the AFL union which is organizing this area. That is the way 
I understood your question. 

Senator Kennepy. No. The question was, if this bill was in effect, 
and the Secretary of Labor found that the head of the union, the 
Bakery and Confectionery Workers’ union, had not filed a report 
correctly, and, therefore, issued an order denying to the members of the 
Bakery and Confectionery Workers the use of the National Labor 
Relations Board, what would be the fate of an honest local of the 
Bakery and Confectionery Workers in this hypothetical case, in at- 


tempting to organize, and it was the object of an unfair labor practice 
by the employer ¢ 
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Secretary Mrrcnei.. Well, under our provision—and Mr. Roth- 
man can reinforce me—the failure of the international head of the 
union who, under our provisions will have been elected by secret ballot, 
and, therefore, is the responsibility of his members and is responsible 
to his members, the willful failure to file would disenfranchise his 
union. 

Senator Kennepy. Now, Mr. Secretary, let’s take the provision 
in your bill which, as I recall it, says that the international must have 
an election every 5 years. 

Secretary Mrrcneiy. That is right. 

Senator Kennepy. Let’s say that with the secret ballot, in spite 
of the vigorous action of the minority—we will take Mr. Hoffa— 
suppose that he is able to win in a convention by the support of the 
majority, and refuses to file a report required under your bill. 

Now, would that mean that for that whole period there is no 
effective way in which the members of his union can eliminate him 
and would the honest members of a local be denied the use of the 
Board in this period ? 

Secretary Mrrcnrii. You used an unfortunate example, Senator. 

If our bill were effective, Mr. Hoffa would not have been able to 
have been elected the way he was. 

However, our bill carries provision for recall during term of office, 
and also the employees—I mean the union members—would have 
elected their president in accordance with secret ballot, and their con- 
stitution and bylaws would have provided for recall processes. 

You may want toadd to this, Mr. Rothman. 

Mr. Roruman. I would add two points to that, Senator. 

As I see the situation, in the first place members as employees 
would not be denied access to the Board, only the organization. And 
then I believe there is an intermediate step here that I think is well 
worth noting. 

If there is a situation where, as you say, the officer is a racketeer, or 
improperly an officer, under the administration’s proposal, these mat- 
ters, we may assume, will come to public attention, or by reason of 
complaint or otherwise it might be called to the attention of the Labor 
Department that the necessary reports have not been filed, and in 
the administrative processes, and in the time periods there, we assume 
that the employees who are members of the union would be given op- 
portunities to correct the situation, while the administrative remedies 
were being considered. 

So it would be hopeful that through the remedial nature of this act 
it will become possible for the union members to take action to protect 
themselves and to protect their interests and bring about the removal 
of improper officers. 

Senator Kennepy. Just to be a little more specific, in the case of the 
Teamsters, assuming Mr. Hoffa was elected in an honest count by the 
majority, what is the remedial action which could be taken by the 
members of a local who happened to be in the minority against Mr. 
Hoffa ? 

Mr. Roruman. Well, if you assume that the election had been held 
in accordance with the requirements of the constitution and bylaws of 
the union, and that the election is legitimate in all respects under the 
statute and the union’s own governing rules, I would have to consider 
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whether that would be a situation where you would use the remedies 
provided for violations of any election processes of the act, because 
none had been violated. 

Senator Kennepy. Yes, but what I am talking about, if an officer 
of the union were to file a financial report in a way which is unsatis- 
factory to the Secretary of Labor, what I am wondering about is 
whether, during the period in which the members of the ‘Teamsters 
may be denied the use of the Labor Relations Board, whether it is 
possible for a member of a local union or a local union itself to use the 
facilities of the Board, or whether they also, because of the action or 
the failure of action of Mr. Hoffa, would also be denied the use of the 
Board ? 

Mr. Roruman. The answer to that is simply that a local that files 
does not lose access to the Board, and has continuing access to the 
Board, only the international, if it does not file, would lose those 
privileges. 

Senator Kennepy. When you say the words, “the international,” 
who in the international would be denied the use of the Board ? 

Mr. Roruman. The international union itself. 

Senator Kennepy. All local unions would be permitted to use the 
Board, even though the president of the Teamsters, for example, had 
not filed an appropriate report ¢ 

Mr. Roruman. I would give that as the intention of the admin- 
istration’s proposal. 

Senator Kennepy. Now, can you read that language to me where 
that is clear ? 

On page 24 of the bill, up at the top, it says, “Unless such labor or- 
ganization and national or international labor organization of which 
such labor is an affiliate can show that prior thereto”—your opinion is 
that that phrase is quite clear that all subsidiary bodies in an inter- 
national are permitted the facilities of the National Labor Relations 
Board, even though the parent organization is denied the use of the 
Board ? 

It seems to me it says on the top of page 24 of the bill, with respect 
to a charge filed by a labor organization, “unless such labor organiza- 
tion and any national or international labor organization with which 
such labor organization is an affiliate or constituent unit can” and so 
forth. It seems to me that that ties the two quite closely together. 

Mr. RoruMan. You may be correct, Senator. 

This is the language similar to the present provisions of section 
9 (f) and (g). 


Senator Kennepy. Then it isn’t a fact that a local can continue to 


| use the facilities of the Board if an international has failed to file the 


correct report and the Secretary has made a decision that they should 
be denied the use of the Board. 

Secretary Mircnett, While Mr. Rothman is looking this up, I 
think it is true today under 9 (f) and (g)—and this language comes 


_ from 9 (f) and (g)—under 9 (f) and (g) the certification sought from 


the Board is usually a certification of the local union. 

And the process as it works is that when the local union files under 
9 (f) and (g), it gets the certification that it has filed from the Labor 
Department, and that certification is sufficient to enable it to go to the 


Board and indicate that it has access to the Board’s procedure. 
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That is the way in which (f) and (g) operate now, is it not? 
Mr. Roruman. That is correct. 

Senator Kennepy. Are you finished ? 

Secretary MircHe. Yes. 

Senator Kennepy. So have we finally decided now whether a local 
can or cannot under the provisions of this bill use the Board proce- | 
dures if an officer of the international union does not comply with its 
reporting provisions ? 

Mr. Roruman. We have retained the same procedures as are pres- 
ently existing under 9(f) and (g). And it may be as here worded, 
Senator, that it would require both, both filing by the local and the 
international. 

And on that point I would like to make a study of it and submit | 
a memorandum. 

Senator Kennepy. I hope you will not only reconsider the language 
but also the substance, as to whether the principle embodied in the 
so-called non-Communist affidavit is going to be carried into other 
areas and whether all members of a local and all members of an 
international are going to be penalized for the failure of a few people | 
to meet the requirements of the law. : 

That is really the question, whether you will punish all members of 
the Bakery and Confectionery Workers, all members of the Teamsters, 
and all members of the Jewelry Workers for the failure of Mr. Hoffa 
or Mr. Cross or the leading officials of the Jewelry Workers, whether 
you couldn’t confine your penalties, and make them very strict and 
sharp, to the guilty people, and not punish the great mass of the 
innocents, who, merely because you write in a provision guaranteeing 
a secret election, are assumed to be equally responsible with Mr. 
Hoffa and Mr. Cross, even though they may have been in a very 
active minority attempting to prevent their accession to power. 

So I think there is a basic difference in the bill of the administra- | 
tion bill, S. 748 and S. 505 in regard to confining the penalty to the 
guilty parties instead of including the innocent and the guilty in a 
general indictment. 

Mr. Roruman. Senator, I would like to say, in connection with any 
further discussion and memorandum on this, that I believe that sec- 
tion 210 should be considered in connection with the administrative 
sanction provision of a subsequent section, which may throw some 
light on it, and we will have to take a look at it. 

Senator Kennepy. Good. 

Now, the second point I wanted to make, Mr. Secretary, is again 
in reference to your statement. 

In the first place, as you know, you quoted at great length from 
the McClellan committee first annual report. At the bottom of the 
page you talk about— 
an employer who held out despite the picketing met with incidents, such as & 
fire bomb tossed into his store, sugar poured into truck gas tanks, and personal 
assaults. 

You are not suggesting that until a bill is passed into law that those 
acts are legal, are you? 

Secretary Mrrcuety. Of course not. 

Senator Kennepy. So you are not suggesting that the violence 
which is not cevered by your bill or anybody else’s bill is not already 
covered by law? 
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Secretary Mrrcnetyi. Of course, everybody objects to violence, and 
we have said that control of violence is a matter for loca] authorities. 

However, as I tried to point out here, along with this violence 
there is usually the threat of or the actual effectuation of organiza- 
tional picketing, that seems to be part of the pattern. 

Senator Krennepy. Mr. Secretary, you use the example of Johnnie 
Dio, and you have the sentence: 

Under the present law, an employer who recognized and entered into the 
agreement with a union who has demonstrated to his satisfaction that it can 
be designated as bargaining representative by a majority of his employees but 
which has not been certified by the National Labor Relations Board, may be 
subject to picketing by another union. 

Let’s take another example: Let’s say you have a dishonest employer 
who makes a “sweetheart” agreement with a paper local—you use the 
words, “to his satisfaction”—let’s say he makes an agreement with a 
paper local, that the paper local shall be the representative of his 
employees. 

Isn’t it a fact that under those conditions it would be impossible for 
another union—let’s assume an honest union—to picket those prem- 
ises and say that that employer is carrying out a “sweetheart” con- 
tract, and that he is unfair, and that he denies the employees the right 
to honest representation ? 

Secretary MircHeityt. Well, Senator, I would like to use another 
example. 

Mr. Lewis’ union 

Senator KenNepy. Could you use my example to answer that ques- 
tion, Mr. Secretary ? 

Secretary MircnHetx. I will answer your question; but we are deal- 
ing here with, or I was dealing with the situation which exists in 
many legitimate unions, where there are no “sweetheart” contracts, 
where the bargaining representative has been arrived at without cer- 
tification by the Board, and where there is a bona fide collective bar- 
gaining relationship. 

It is my contention that this is the majority of cases, rather than 
the “sweetheart” cases. As I started to say, the outstanding example 
of the question I raise is that the United Mine Workers do not have 
National Labor Relations Board certification, but you are not sug- 
gesting that the Mine Workers have “sweetheart” contracts with their 
employers. 

District 50 of the United Mine Workers does not have certification 
from the National Labor Relations Board. And I think the Board 
policy, on the law as it stands now, is that these bona fide relation- 
ships subject to picketing by another union need to be corrected. 
The matter of correcting “sweetheart” contracts is a minor part of the 
total problem, of unions without benefit of Board certification en- 
tering into bona fide agreements with their employers. 

Senator Krennepy. Could you answer the question, Mr. Secre- 
tary, whether in the case that I gave you an honest union would be 
prohibited from picketing, in the case of a “sweetheart” contract with 
a dishonest employer and union ? 

Secretary Mitcueu. I believe they would not be, Senator, in an 
interpretation of our law, if you are referring to the Johnny Dio 
paper local. I notice that before I concluded my testimony that 
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you had come to some conclusions on this, by the statement that you 
issued, and I would like, if it is all right with you, to take your state- 
ment, which I have not had a chance to ex: umine in detail, and after 
the recess, go at the points one by one. 

Senator Kennepy. In the meantime, do you think you could an- 
swer my question as to whether in the case that I have given you—— 

Secretary MitcHety. I would prefer to answer it, Senator, when 
I examine this whole statement. 

Senator Kennepy. But what I am asking you is not directly re- 
lated to the statement. 

I am trying to find out, Mr. Secretary, the exact scope of your pro- 
posal. The problem is, it seems to me, that the rain falls on the just 
and unjust alike. You have given a number of examples of dishon- 
est unions or the use of violence and extortion and so on to justify 
provisions in your bill. I am attempting to find out whether your 
language would also cover the other side of the coin. And I am 
asking you whether a union would be prohibited from picketing under 
the circumstances I outlined. 

Now, let’s take the McClellan committee in New York in the Puerto 
Rican case. If an employer and a dishonest union get together and 
make an agreement that this will be the union to represent the em- 
ployees, the employer pays substandard wages, and the AFL-CIO 
attempt to picket this employer which they did—and call] him unfair, 
would they be prohibited from doing so under your bill? 

Secretary Mrrcwe.y. Well, you have made the statement, Senator, 
in this statement which you released before I finished my testimony. 
And there are certain other statements in here which I believe to be a 
misreperesentation of our bill. 

And if the committee wants an accurate appraisal and opinion of 
our bill—and I assume that it wants it, from this statement of what 
the bill does—I would prefer to take each one of these points after 
the recess and meet them. 

Senator Krennepy. In other words, you don’t want to answer any 
questions now dealing with these points? 

Secretary MircHetit. No. This one here, I am surprised, really 
surprised that this interpretation could be placed on our bill. And 
naturally I assume that the people who placed the interpretation on . 
ure expert in this field, and it gives me pause, and I want to look a 
it and see. 

Senator Kennepy. It seems to me we can get at what this bill means 
if we can take some actual cases. 

It seems to me that you can answer quite easily the question whether 
the bill does or does not oat picketing under those circumstances. 

Secretary Mircneti. I do not believe it does, but I want to make 
sure. 

Senator Kennepy. Can you answer me why it does not? 

Secretary MrrcHetL. Would you 

Senator KreNnEpy. Doesn’t it really come down, Mr. Secretary, to 
a question of what your judgment is about the contracts? It seems 
to me that is the whole problem of writing a picketing and boycott 
provision, because in a case of an honest employer and an honest 
union, I would agree with you that if the employees have a free elec- 
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tion and a free choice, then it is quite unfair to harass the employer for 
a period of time, particularly if it is done for dishonest purposes. 

So on that we are in agreement. 

Now, the question is, if you take the other side where you have a 
dishonest employer with a “sweetheart” contract with a dishonest 
union, whether under those conditions an honest union would be 
denied its rights to take what has been the traditional action, which 
is to place a picket around that employer and state that he is unfair. 

Now, I am not attempting to harass you. I am just attempting to 
find out whether, in your desire to take care of the one obvious wrong, 
you were also preventing unions from taking what has traditionally 
been regarded as the right of self-defense. 

Secretary Mircuety. Certainly, Senator, no one would condone a 
dishonest employer and a dishonest union getting together and making 
what is called a sweetheart contract and have that relationship pro- 
tected by law. 

I don’t believe our bill does so. But you say that it does, and I 
want to look into it. 

Senator Kennepy. You are not prepared to state whether it does 
or not ? 

Secretary Mrrcnety. Certainly I don’t believe that it does, but it 
is in technical language here, and I want to look at it. Certainly I 
would agree with you that it is not the intent here—it is not the intent 
of your bill or of our bill to protect the dishonest employer and the 
dishonest racketeering union. That is very obvious from the provi- 
sions of the bill. 

Senator Kennepy. Well, I would be delighted, Mr. Secretary, for 
you to take another look at the language of the bill, because we want 
to be sure we come to an understanding. 

Secretary Mrrcuett. I think you are wrong in your interpretation. 

Senator Kennepy. In order to demonstrate whether I am right or 
wrong, I am giving you an example coming out of the McClellan 
committee of what your bill would do in this case. 

If you are not ready to answer that at this time, I will yield to the 
Senator from Oregon. 

Secretary Mircuetyi. I am saying, Senator, that I have no desire 
to protect, nor do I believe our bill, if you interpret it that way, pro- 
tects the dishonest employer and the dishonest racketeering union, 
protects them by giving them the cloak of law. 

Certainly that is not our intent, and I do not believe it is included 
inour bill. I want to make sure. 

Senator Kennepy. Thank you. 

Senator Goldwater ? 

Senator Gotpwater. What time are you going to recess ? 

Senator Kennepy. 12: 30. 

Senator Gotpwarer. Just one point I want to make here in order to 
keep this record straight. 

As a member of the McClellan committee, and having sat through 
a little over 2 years of hearings, the conditions which you described 
have, to my recollection, come up twice, while the conditions that the 
Secretary is talking about have come up time and time again. 

Senator Kennepy. I will say this, Senator: That I can’t accept that. 
It seems to me we spent more time on the paper locals in New York 
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than we did on any other case. And the essence of the paper locals 
was collusion between dishonest employers and dishonest unions. 

The Senator will recall the whole investigation on the Puerto Rican 
situation. He and I differ in our emphasis 

Senator Gotpwater. I will agree with the Senator that we spent a 
lot of time on paper locals. But attempting to get an answer to your 
specific question, as to whether or not the administration’s bill would 
do what you by your press release alleged it would do, we have only, 
to my memory, two cases, one being the Puerto Rican case and the 
other slips my mind, where this type of situation came up. 

And the situation to which the Secretary alludes came up time and 
time again—in fact, I don’t see how anybody can read the hearings 
of the 2 years of the record and not come to the conclusion that 
picketing and secondary boycott are the uses of power that give us all 
this trouble. 

Senator Kennepy. Before we adjourn, Mr. Secretary, I would like 
to give one other example that you may consider during lunchtime. 

This is in the case of an area of the country that is traditionally 
antiunion. A union goes in there to organize a plant, and the em- 
ployer discharges the first five people who evidence an interest in the 
union—an employer unfair labor practice. 

The Board would take 2 to 3 years before reaching a determination 
in regard to the employer unfair labor practice under present 
conditions. 

Now, by his discharge of those five people under this case—I am 
giving you a hypothetical case—the union suffers a severe setback, the 
union organization attempt suffers a severe setback. 

Under your bill, would they be permitted to throw a picket line 
around the plant saying that that employer was unfair, during the 
3-year period when they were attempting to get relief from the Na- 
tional Labor Relations Board and the courts, if they were not able to 
demonstrate to the employer that they had the support of 30 percent 
of the employees? 

Secretary Mrrcnetyt. Well, if you will examine our bill, Senator, 
I think you will find that this situation, as far as the Board is con- 
cerned, has priority in handling. 

Senator Kennepy. Employer unfair labor practice cases ? 

Secretary Mrrcnety. Yes, sir. 

Senator Kennepy. I am not talking about picketing; I am talking 
about an employer unfair labor practice, discharging an employee for 
union activity. 

Secretary MircHe.u. Yes. 

Senator Kennepy. Employer unfair labor practices? 

Secretary Mrrcnetu. Yes. 

Senator Kennepy. Can you give me the reference in your bill? 

Secretary Mrrcuetu. I can’t, offhand. 

Senator Kennepy. Could your counsel ? 

Secretary Mrrcnety. Let me, if I may, take a moment to tell you 
our philosophy in approaching this. 

Certainly I agree with you that organizational picketing as a weapon 
should not be entirely restricted, because there are sections of this 
country where a union could make a determined attempt to organize, 
and because of, as you say, the antiunion atmosphere in the commu- 
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als | nity, the antiunion attitude of the employer, all of their efforts are 
met with resistance at the community level and the employer level. 
an | It comes to a point—there comes a point, I am sure, when the only 
| weapon the union has is an organizational picketing line. Ate 

ta We do not intend to bar that kind of a line. As to the section in 
ur | the act that you refer to—perhaps you can point it out, Mr. Roth- 

man 
- Senator Morse. Before he does, Mr. Secretary, supplementing the 
he chairman of the committee, I think the chairman’s request for infor- 

mation about the bill is very fair. I would like to have you after the 
nd recess be ready to show me what there is in this bill which provides any 
priority in handling unfair labor practices, committed by employers, 





tory injunction provisions against unions, but what about the em- 
ke | Ployers? 
Secretary Mircuei. I would be very happy to provide that after 


gs ans oi 
= | and anything in your bill that provides for the application of man- 
all | datory injunctions against an employer. You have plenty of manda- 


ly | the recess. 

m- | Senator Kennepy. Would you want to do that now, while you 
he answer that question, give us the section of the bill which deals with 

employer unfair labor practices ? , 

on Secretary MircHeELL. I would prefer, and I think we can probably 
nt clear the problem much better, if I followed Senator Morse’s sug- 
| gestion. 

- _ Mr. Roraman. Senator, as you put the question, as I understand 
- it, you said that these employees were discharged because the union 


was interested in establishing a picket line to sign these people up. 
Senator Kennepy. Because of their expression of interest in the 
union. 
~ Mr. RoruMan. Yes, and I assumed that we were getting these 
vi signatures on it. In order to satisfy the provisions of our bill that 
_ would permit picketing. 
Senator Kennepy. No—— 
Mr. Roruman. Let me finish. 
aa Senator Kennepy. I am just trying to give you my example; you 
are using another. 
| Mr. RotHman. No; I am not—that would permit picketing when 
there was a sufficient showing of interest on the part of the employees 
in the plant to be represented by that union, as you put the question. 


. _ These persons were being discharged because the union was attempt- 
ing to organize the plant. 
ow, it is my belief that under those circumstances, under the 
provisions of our bill, that this matter would be brought to the 
attention of the NLRB and considered in connection with the problem 
of whether there was a sufficient showing of interest, and under 
| the provisions of our bill, these kinds of cases have priority. 
Senator Kennepy. May I just say, Mr. Rothman, you have given a 
- different case than the one I gave. You are attempting to say that 
they have been discharged in an attempt to demonstrate whether there 
- is 30 percent—a sufficient showing of interest. ’ 
i I did not state a hypothetical example in which there was any 
re, effort to show interest in regard to a picket line; in the hypothetical 


example I gave the employees were discharged for union activity, a 


u- 
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classic employer unfair labor practice case. And the question I am 
asking you is whether there is anything in this bill which would 
provide for an immediate action short of the usual procedures dealing 
with unfair labor practices. 

I am not talking about activity on a picket line, or I am not talking 
about establishing a 30-percent interest as justification for a picket 
line; I am merely inquiring, when there are men going around the 
plant saying, “Do you want to join the union?” and they are discharged 
for that action, is there a mandatory injunction provided in your bill 
to restrain the employer from discharging them / 

Mr. Roruman. There is no provision in the present Taft-Hartley 
Act. But I think there is a question of fact that this might be 
associated with an effort to get the signatures and looking towar 
the establishment of a picket line. 

Senator Kennepy. If I may say so, Mr. Mitchell, in the example 
that I gave, I did not establish a connection between the unfair labor 
practice and the activity on the picket line. I am talking about a 
case where prior to a picket line being put up the employer takes 
action against employees because they demonstrated an interest in a 
union, and it is a fact that it would take from 2 to 3 years under the 
procedure of the Board for an unfair labor practice decision to be 
taken against the employer in those cases, and this bill of yours would 
deny the right of the union to picket under these conditions, and they 
must wait for the 2- or 3-year period, in which case the union would 
be liquidated. 

Perhaps that could be looked up and discussed after lunch. 

And if it is agreeable with the subcommittee, we will now adjourn 
until 2:30. 

(Thereupon, at 12:35 p.m., the subcommittee recessed to reconvene 
at 2:30 p.m. of the same day.) 


AFTERNOON SESSION 


Present: Senators Kennedy (presiding), McNamara, Morse, Ran- 
dolph, Goldwater, and Prouty. 


STATEMENT OF JAMES P. MITCHELL—Resumed 


Senator Kennepy. Mr. Secretary, do you have a further statement 
to make? 


Secretary Mircuety. I would like, Senator, to ask first how long 


the subcommittee may go this afternoon, so I can make some arrange- 


ment about late afternoon appointments. 

Senator Morsr. I think we ought to accommodate the Secretary. 

I suggest that we come back tomorrow, if we don’t finish. But I 
think his schedule ought to be accommodated. 

Secretary Mrrcnet. Thank you, Senator. I have an appointment 
in my office at 5 o’clock that I can push back. 

Senator Kennepy. If we plan to adjourn at 4:30, would that be 
satisfactory ? 

Secretary Mrrcuetu. Yes. 

Senator Kennepy. And we can meet again at 10 tomorrow and 
the witnesses we have for then can be pushed back further. 

Secretary MircHe.y. Very well. 
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I would like, Senator, to take up certain of the questions you posed 
this morning, and particularly the statement that was issued this 
morning by you. 

Your statement this morning said that the administration bill 
would restrict, for example, the rights of honest members to picket 
a racket shop operating under a “sweetheart” agreement. I have to 
assume that what you mean by a “sweetheart” agreement is an agree- 
ment between an employer and a racketeering union leader who signs 
a contract. with the employer which embraces all of the employees, 
and for his own arrangements, or whatever it may be, enters into this 
contract with the employer. 

Under our bill, it is our contention that in such a circumstance either 
union could picket, because the contract was not in accordance with the 
act. 

Your second point here 

Senator Kennepy. Could you explain what you mean by “not in 
accordance with the act.” 

Secretary Mircneti. Well, in accordance with the act, to represent 
the employees of a shop, the representor, or the union who represents 
the employees of a shop, must be selected by an uncoerced majority of 
employees. And I am assuming that what you mean by a “sweet- 
heart” contract—that that situation does not exist. 

And if that situation does not exist, that is, that the union repre- 
sentative has not been selected by an uncoerced majority of the em- 
ployees, it does not comply with the provisions of the act. 

And therefore the union has no rights under the act, and may be 
picketed. 

Senator Kennepy. Now, may I ask, Mr. Secretary—they have no 
rights under the Taft-Hartley Act. 

Secretary Mircnety. This is the Taft-Hartley Act I am quoting. 

Senator Kennepy. Thatis correct. In other words, then tidy that 
isan illegal procedure, is it not? 

Secretary Mrrcneti. What is? 

Senator Kennepy. For a racketeer to come in to an employer and 
say, “sign up the employees, or else,” isn’t that today illegal? 

Secretary MrrcHety. Yes; it is. 

Senator Kennepy. Now, you have given a number—in fact, in your 
statement you gave that as an example in order to justify the language 
of your bill, when the fact of the matter is that if the employees would 
go to the National Labor Relations Board, they could file an unfair 
labor practice charge against the employer. 

The problem, of course, is that they are frequently reluctant to do 
so. But isn’t it a fact that under the present law today it is illegal 
for a Teamster racketeer to come in and say to an employer, “sign 
up your employees in the Teamsters Union, or else” ? ; 

Secretary Mircnet,. You are right, because the Teamster official] 





has not been selected as the representative of the employees by an 
| uncoerced majority of the employees. 


Senator Kennepy. That would mean, then, that one of the em- 
ployees, would have to go to the Board and file an unfair labor practice 
charge, isn’t that correct ? 

Secretary Mircueiy. It would mean—yes, one of the employees 
could proceed to the Board with a charge of unfair labor practice. 
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Senator Kennepy. What would happen if he were fired—the em- 
ployee who lodged those charges? 

Secretary Mircuety. If he were fired—what do you mean? 

, hier KenNeEDY. Supposing the employer decided, “well, fire the 
ellow” ? 

Secretary Mrrcnety. May I take up, Senator, these points that 
you made 

Senator Kennepy. The point I am trying to get at, Mr. Mitchell, 
is that the fact of the matter is that this employee, or the employer, 
could go to the Board today under the act against the Teamster Union 
who attempts to blackmail the employer, and today it would be an | 
unfair labor practice, because it would mean that the employer was 
interfering with the freedom of his employees to organize and bargain 
collectively. 

The point of the matter is that—and they don’t do it frequently be- 
cause of intimidation—but they could do it. So that is no argument 
for passing a new provision of law. 

The point I am getting at is, if your bill passed, and that condition 
happened that I have described, this employee or the employer would| 
go to the board, and it would take from 2 to 3 years for the National 
Labor Relations Board to come down with an unfair labor practice 
decision, with an appeal to the courts. 

Secretary Mrrcnety. And that is exactly the reason, Senator— 

Senator Kennepy. But, if I may finish, today the honest union at 
least does have a right to — that employer and give some protee- 
tion to the employees which they are denied today because of the delay 
in the administration of the law. 

The point I am making is, under your provision, it is my opinion 
from reading it—and nothing you have said interferes with that 
judgment—that this would take away from the honest union and the 
employee a basic weapon that they have to fight racketeers, becaus 
by the time that they get justice under the law in 2 to 3 years, they 
could be liquidated, and any attempt to take action against them 
would be destroyed under your bill. 

That is what my first point is, it would take away the right of hon- 
est members to picket a racket a 

Secretary Mircue.y. Senator, I think you are confusing two points 
here. I have answered your first one by saying, if there is a “sweet- 
heart contract”, then the honest union, as you say, has a perfect right! 
to picket under our law, under our proposal. 

Now, the other point you are making—and it is another point 
which I want to take up separately—is that if the employer dis 
charges a member or an salons for union activity, that is an un; 
fair labor practice under the law as it is now. And there is nothing 
in our proposal that would prevent a union from protesting by # 
picket line that unfair labor practice. They are two different cases 
as I see it, Senator. 

Now, may I take up the rest of these—— 

Senator Kennepy. I am sorry, it is what ? : 

Secretary Mrrcuetu. I say, there are two different cases. I wi 
first addressing myself to the so-called sweetheart contract. An 
then you injected another example of a discharged employee. An 
I am saying that under the sweetheart contract there is nothing 1 
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our provision which prevents or prohibits or restricts a legitimate 
union from picketing the place of business of the employer who has 
entered into a sweetheart contract, as I think you mean it. 

The second instance which you describe of an employer discharging 
an employee for union activity—I thirk this morning you said fired 
employees—our proposals do not prohibit a union from picketing the 
place of business of that employer in protest against the unfair labor 

ractice. 
: Senator Kennepy. When would you start to prohibit them? 

Secretary Mircuety. Prohibit in which case now ? 

Senator Kennepy. The union. 

Secretary Mrrcueti. Which case are you talking about, the sweet- 
heart contract or the discharge? 

Senator Kennepy. Let’s take the latter example. 

Secretary Mircuetu. In the latter example? 

Senator Kennepy. That is correct. 

Secretary Mrrcuexy. Certainly the union, the honest union could 
picket as long as it wanted to, as long as it had justification, against 
the unfair labor practice. We would not prohibit under our proposal 
picketing of that kind at all, so long as it was against the unfair labor 
practice. ‘ 

If it were an organizational picketing line—and you said the unfair 
labor practice of the discharged employees, this is another example 
now—if it were an organizational picketing problem, the picketing 
union would have to show a sufficient interest on the part of the em- 
ployees of the establishment before they could picket. The determi- 
nation of that sufficient interest would be a matter for the NLRB. 

Senator Krennepy. Now, let’s take that latter case, where the 
— discharges the gh and the union then puts up a 
picket line. They are unable to demonstrate—because the first five 
— to interest themselves in union affairs were discharged, which 

as the effect of intimidating the other employees—they are unable to 
demonstrate the 30 percent required under your bill. 

Seo a MircHeti. But there is nothing to prohibit them from 
picketing. 

Senatet Kennepy. There is nothing to limit their right to picket 
this employer because of an unfair labor practice. 

Secretary Mrrcnety. That is right. 

Senator Kennepy. At what point, then, do they have to make a dis- 
tinction between a picket line for the purposes of organization or rec- 
ognition and a picket line for the purposes of protesting unfair labor 
practices ? 

Secretary Mrrcuett. Whenever they want to. 

Senator Kennepy. By what means do they make that distinction ? 

Secretary Mrrcueii. They could continue to picket against the un- 
fair labor practice as song as they wanted to. If they had obtained 
a sufficient interest, and they wanted to demonstrate that, they could 


picket at that point. But at no time would they be prohibited from 
picketing in your case. 

Senator Kennepy. Tell me what would be the manner by which the 
union would indicate, if your bill were passed that they were picket- 
ing against an employer unfair labor practice as opposed to picketing 
in order to get recognition? How would they make the distinction, 
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if they were charged with picketing for recognition without having 
sufficient interest on the part of the employees, and they replied that 
they were picketing in order to protest an unfair labor practice, how 
would that problem be resolved ? 

Secretary Mrrcuert. Well, when you say “charged”, they would 
have to be charged by somebody. And I assume in this case it would 
be the employer, who would say, “you are picketing, not against the 
discharge of these five employees, but you are really pic keting for 
organizational purposes.” 

Then the matter becomes a matter for the NURB. And under our 
proposal, the NLRB would give such a charge, a charge by the em- 
ployer that organizational picketing was taking place, a matter of 
the highest priority. 

And the NLRB would determine at that point whether or not the 
facts of the case were such that a suflicient interest was shown to per- 
mit organizational picketing. 

Senator Kennepy. In other words, when the employer fired the 
five men that I have given, in a case where a union was attempting to 
organize at the plant you say that it would be possible for the union 
to then picket the company until the National Labor Relations Board 
made a judgment as to whether the unfair labor charge was soundly 
based. 

There would be no priority required by your bill for the employer 
unfair labor practice case. 

Secretary Mircnett. No. You said this morning that it might 
take 3 years for an unfair labor practice charge to be resolved. The 
union could picket as long as it wanted it. 

Senator Kennepy. Once the National Labor Relations Board had 
made its informal determination after investigation but before com- 
plaint has issued that what they were doing was picketing against the 
unfair labor practice, even if there was no demonstration of interest 
by the union in order to support an organizational picket line as long 
as the union makes the claim that there is an unfair labor practice 
being committed by the employer, then they are permitted to picket ? 

Secretary Mircneri. Our proposal, Senator, does not prohibit 
picketing against an employer for unfair labor practices. It restricts 
certain types of picketing which we have called blackmail picketing 
for organiz: itional purposes. 

Senator Kennepy. Now, just to make it a little clearer, Mr. Secre- 
tary, in the example that 1 have given you, what is to prevent the 
union from saying an unfair labor practice has been committed by 
the employer in his free-speech activity and that they are going to 
continue picketing until the National Labor Relations Board has 
made a decision on the charge of an unfair labor practice. 

As I understand it under this bill, there is nothing to prevent them 
picketing, as long as they put their picketing on this asis; is that 
right ? 

Secretary Mircnenn. That is right. But, after all, Senator, an 
employer, to use your example, if he felt that the picketing under the 
guise of an unfair labor practice protest was in reality organizational 
picketing, he has his processes in the Board too, and then it is up to 
the Board to determine what the situation is from the facts. 

Senator Kennepy. How long would that take? 
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Secretary Mircneci. Under our bill, if the employer makes a 
charge of organizational picketing, then under our bill it is provided 
that the NLRB give immediate priority to the charge. 

Senator Kennepy. Does that mean that they would handle imme- 
diately the charge filed by the union against the ‘employer / 

Secretary Mrrcnenn. W ell, it is conceivable they might, because, as 
I understand your example, the union pickets and says, “we are merely 
picketing against an unfair labor practice of the employ er.” If the 
employer makes no move, that picketing can continue. If, however, 
the employer says, “this is not in fact picketing against an unfair labor 
practice, but is picketing for organizational purposes,” then our pro- 
posal would mean that the Board would have to give this situation, 
which includes charges and countercharges, top priority. 

Senator Kennepy. And if the Board made the decision there, they 
would not make a decision on the unfair labor practice, they would 
merely make a decision as to whether it was organizational picketing; 
is that correct ? 

Secretary Mrrcnety. I suppose that is what the Board would have 
to decide, yes. 

Senator Kennepy. Then in that case, could they make the decision 
that it is not organizational picketing but merely a protest against 
the procedure of the employer, and then they would be permitted to 
picket indefinitely ? 

Secretary Mircneiu. Yes. 

Senator Kennepy. I would think that that would open up a good 
deal of controversy, because certainly in every recognition and organ- 
ization case which is contested there is a good deal of doubt whether 
the employer has committed an unfair labor practice. 

All the union would have to do is make a charge that it was carrying 
on picketing against an unfair labor practice, and not for organiza- 
tional purposes. And you would have a controversy for some period 
of time, which might run over 3 years. 

Secretary Mrrcueny. I doubt that, Senator. You have to look at 
these things from the facts of the case as they are, and we can specu- 
late here on many of them. It seems to me that what our proposal 
does is to bring the question to the Board quickly, for effective reso- 
lution, when there is any allegation on the part of the employer that 
this picketing 1s for organizational purposes. 

And the resolution of such a controversy, I think, is in the interest 
of sound industrial relations. 

Senator Kennepy. Well, I have a good many more examples which 
I want to go through with you, but I know that other members of the 
committee have questions. 

Secretary Mircueuyt. Senator, I am not through with the statement 
you issued this morning. May I continue? 

Senator Kennepy. Certainly. 

Senator Morse. May I raise a question of procedure in the com- 
mittee. 

I think this is a very important discussion that we have been hav- 
ing with the Secretary. I have some questions that I would like to 
raise. I willbe glad to raise them later. 

But I have not accepted as yet the conclusions of the Secretary, 
and have not discussed with him some established decisions of the 
NLRB which I think cannot be reconciled with his conclusions. 


36552—59 20 
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Now, what should we do? 

You go ahead and finish your questions, and then Senator Gold- 
water will ask his, and we can go around as we always do in the com- 
mittee, with the understanding that I will come back and pick this 
up at a later time; possibly we might, when we come to print the 
proceedings, get these matters that deal with the same subject matter 
together in the record. 

I don’t know whether that is possible or not. But I don’t think 
you have started to exhaust the implications of this very important 
question that you have asked. 

Senator Kennepy. Well, my remaining questions, I think, would 
take a couple of hours. And I would like to have the Senator from 
Oregon have an opportunity today to at least suggest some of the 
areas in which he is interested. Then overnight the Secretary will 
have an opportunity to make any studies that he wants in order to 
better inform the subcommittee. 

Why don’t we permit the Senator from Arizona to go ahead, and 
then we can come back. 

Secretary Mircuetyt. May I continue with your statement? 

Senator Kennepy. Why don’t you let the Senator from Arizona ask 
his questions ? 

Senator Gotpwater. I think he should be allowed to answer this. 

Senator Morse. I do, too. 

Senator Kennepy. Proceed, then. 

Secretary Mircnety. The second point you made in your statement 
this morning was that the administration bill would restrict—I assume 
you mean to restrict the right of employees to request their own em- 
ployer not to handle racket-shop goods. Our bill does not restrict the 
right of employees to do so. 

The third point you make is to obtain an election as an alternative to 
organization by coercion in areas properly under a jurisdictional no 
man’s land 

Senator Kennepy. Mr. Secretary, I am going to go into this point, 
“to request their own employers not to handle racket-shop goods,” in a 
discussion of the boycott provisions of your bill—I will pass that up, 
because I just want to say that in my opinion I believe that the boycott 
provisions of your bill can be read, so that requests by employees to the 
employer not to handle goods produced by another shop, a racket shop, 
or a shop on strike, or any other kind of a shop, that that would be 
limited by your boycott provisions. 

Secretary Mrrcnett. We do not think so, if your words mean what 
they say here, “to request their own employer.” And if you want to 
defer that, I would be very happy to. 

And the next point, to obtain an election as an alternative to organ- 
ae by coercion in areas properly under “a jurisdictional no man’s 
and.’ 

I assume that what is meant here is that a return to the situation 
before the Guss case, where the State agencies and the State courts had 
a right to operate, would in some cases be an open invitation to 
collusion between corrupt employers and labor racketeers. 

As I said this morning in my testimony, I think it is unrealistic to 
feel that the NLRB can get into every corner of interstate commerce 
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and operate effectively, no matter how much money they had or how 
much personne] they had. 

‘And what our proposal intends to do is to permit the NLRB to 
operate in the widest possible, practical area, and then to leave cases 
that the NLRB does not handle to the States, which gives to the 
smaller employers some avenue which they do not now have. 

Senator Kennepy. Wait a minute, Mr. Secretary. What about the 
case that we had in the McClellan committee involving some employers 
in the city of Chicago, whose business was not sufficiently large to 
cause them to be handled by the NLRB. Consequently, they were 
unable to secure an election, and use the procedures of the Board to 
make a determination as to who represented their employees? 

Now, I am making a reference to that, because the State of Illinois 
does not have a State labor law which would provide machinery for a 
small employer to secure an election so that a determination can be 
made as to who represents the employees. Now, would you tell me 
how that would be done under your bill? 

Secretary MircHetu. Well, it would be done the same way it was 
done up until several years ago. And it is true, there are some States 
that do not have State labor relations boards, I think 12 of them. 

Senator Kennepy. Isn’t it a fact that two-thirds of them do not? 

Secretary Mircuetu. I think there are some 12 that do. 

Senator Kennepy. In other words, 36 or 37 States do not ? 

Secretary Mircueity. Yes. But I think here is a question, Senator, 
of practicality and realism. The number of employees who would not 
come under the National Labor Relations activity under our bill would 
be relatively small. 

And it is our point that we ought to protect the interests of the 
larger number of employees for reasonably quick procedural activity 
of the Board, and not try to unrealistically cover the gamut, which 
gets into administratively impossible areas. 

Senator Kennepy. You are not saying that this is an incorrect 
statement, are you, Secretary ? 

Secretary Mircueiy. Well, I don’t see the connection, really, be- 
tween this and collusion between corrupt employers and labor 
racketeers. 

Maybe you have one. But I merely want to comment on this to 
point out the difference that exists between us as to how you cover 
this no man’s land jurisdiction. 

Now, on the other two points, I think you have misinterpreted our 
proposals. On this one I think it is a matter of difference as to how 
you do it. 

Now, in the last one, you say that under our bill, in the case of an 
honest local trying to oust a dishonest international officer, it would 
be unable to obtain NLRB action against a collusive employer. 

Now, if I understand what is being said here, under the present law, 
under 9(f) and 9(g) requirements, which we would retain, if there is 
a failure on the part of the international to file reports, an affiliated 
union now, under the law, would be denied access to the Board. 

For example, if an international union, under the present law, 
failed to file a non-Communist affidavit, which you still retain in your 
bill, an affiliated local union would be denied access to the Board. 
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However, if there were a willful failure to file accurate reports 
under our bill by the international union, and the Secretary of Labor, 
after investigation and administrative procedures, imposed the sanc- 
tions that are provided by our bill, the sanctions would apply only to 
the international and not to the affiliated organizations. 

It would apply, if the sanctions were levied against a local, it would 
apply only to that local. 

So, in answer to the third one, I think that you have incorrectly 
appraised or evaluated our bill. 

Senator Kennepy. Now, we had this discussion this morning. As 
I understand it, the Solicitor made a statement that it would not in- 
volve a local. Then I think the record was corrected, and I think the 
examination will show that you then said it would. 

And now you come and say it wouldn’t. Is that the sequence? 

Secretary Mrrcnetu. This is the reason why I wanted to—I assume 
that the people who got your statement up were careful and knew the 
law. And I did not want—I wanted this recess to examine our pro- 
posals. And Lam giving you our answer now. 

Senator Kennepy. Now, you know this is different from the first 
two answers you gave. 

Secretary Mrrcnety. I am giving you the answers I would like to 
have you accept now. 

Senator Kennepy. Let me be clear on this, if Mr. Meany did not 
file a correct report, who would be denied access to the Board, the 
international AFL-CIO, or all members of the AFL-CIO? 

Secretary Mircneii. No, under the present law, or under your bill, 
Senator 

Senator Kennepy. Not under my bill, I have nothing in there on 
that. 

Secretary Mircueci. Under your bill and our bill, if Mr. Meany did 
not file a non-Communist affidavit, all of the affiliated unions of the 
AFL-CIO would be denied access to the Board. 

Senator Krennepy. You are incorrect—not under our bill, for we 
repeal 9 (f) and (g). 

Secretary Mircue... This is the way we read 9 (f) and (g). 

Senator Krnnepy. Where do you read that in my bill? 

Secretary Mrrcnetz. In 9 (f) and (g). 

But you still retain 

Senator Kennepy. That is entirely different, Mr. Secretary. 

Secretary Mircneui. All right. Under our bill—I know our bill— 
under our bill, if Mr. Meany did not sign a non-Communist affidavit, 
all of the AFL-CIO affiliated unions would be denied access to the 
Board. 

If, however, Mr. Meany—which I cannot conceive of—were to will- 
fully file an inaccurate report, and after investigation the Secretary 
of Labor determined that sanctions should be imposed because of the 
inaccuracies of the reports and the administrative procedures, which 
I cannot conceive of either, the sanctions would apply only to the in- 
ternational AFL-CIO, under our proposal. 

Senator Kennepy. Now, would you read me the section of the bill 
that makes that clear? 

Secretary Mrircnetyi. Mr. Rothman, would you read it, please? 
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Mr. RornuMman. Section 408(c) of the bill reads as follows. It is on 
page 49 of our multilithed bill. 


(c) A final order issued in any proceeding under this section, including any 
final order in proceedings conducted as provided in subsection (b), shall direct 
any parties found in violation of the act to take necessary corrective action and 
may impose the following sanctions for such period or periods (not exceeding 5 
years or such longer period as a violation may continue) and under such condi- 
tions as may be determined to be necessary tu carry out the purposes of this act: 

(1) In the case of a labor organization found to have willfully failed or re- 
fused to file a true and proper report as required by title II or to have violated 
any of the provisions of section 302, 303, or 304, the organization may be declared 
ineligible (i) to exercise any right or privilege which it might otherwise have 
under any law of the United States to obtain or retain a certification or other 
recognition as the representative of any employees, and/or (ii) to institute, or 
to request or obtain any relief or redress in, any proceeding in which it might 
otherwise have a right or privilege to do so under the procedures of the National 
Labor Relations Board, 


and so forth. 

The definition of “labor organization” in another section of the bill, 
at the beginning of the act, would indicate that in these instances the 
union would be distinguished—the local would be distinguished from 
the international. 

Senator Kennepy. Mr. Rothman, this is a case of refusal to file or 
filing an inaccurate report ? 

Mr. Roruman. In the case of filing a—willful failure or refusal to 
file a true and proper report. 

Senator Kennepy. Now, what is the language on page 24 in regard 
tothat? At the top of the page, it says that 


no investigation shall be made by the Board of any question affecting commerce. 


Mr. RorumaNn. You are referring to the printed bill, which just 
became available. We do not have it. 

“No investigation shall be made by the Board,” and so forth, 
“unless there is also on file with the Board”—I am skipping to clause 
(2)—“with the Board an affidavit executed contemporaneously”— 

I want to give you section 210(f) instead of section 210(g), if 
you please: 


No investigation shall be made by the Board of any question affecting com- 
merce concerning the representation of employees, raised by a labor organization 
under subsection (c) of this section. No labor organization shall be eligible 
for certification under this section as a representative of any employees, and 
no complaint shall issue under section 10 with respect to.a charge filed by a labor 
organization, unless such labor organization, and any national or international 
labor organization of which such labor organization is an affiliate or constituent 
unit can show that prior thereto it has (1) filed, 


and so forth. 

Senator Kennepy. Now, would you explain that to me. 

Mr. Roraman. As the Secretary pointed out in his testimony, in 
the event—as at the present time—and this is no change in the present 
language in (f) and (g)—if there is a failure to file on the part of the 
international, both the international and the local are unable to use 
the facilities of the Board. In connection with the additional pro- 
vision with respect to sanctions imposed by the Secretary—the Secre- 
tary of Labor in the appropriate cases, and under such conditions 
as may be determined to be necessary to carry out the purposes of the 
act, in case a labor organization is found to have willfully failed or 
refused to file a true and proper report, there is this distinction— 
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then the sanctions will apply against the international, in the case of 
an international, or the local union, if it is the case of a local union. 

Senator Kennepy. So the language here section 210(f) would 
apply—whether it says in line 2 “unless such labor organization and 
any national or international organization of which such labor organ- 
ization is an affiliate,” in your opinion, there is no change—there is no 
section of this bill which would provide that anything but the inter- 
national organization itself, and not the constituent parts, could be 
affected by the refusal of an officer willfully to file a report. 

Mr. Roruman. No, I did not say that, Senator. As I said this 
morning, I thought that this section 210 had to be read in connection 
with other sections of the act. 

And a reading of section 210, a provision in which the administra- 
tion has made no change from the present provisions of the Taft- 
Hartley Act, would, as the section reads, if the international labor 
organization has not filed, indicates that the local would be denied 
access to the Board. 

There is no change here. And we have already explained the 
situation under section 408(c)(1), where it is found upon hearing 
there is a willful failure to file, the section would apply against the 
particular union that failed —— 

Senator Kennepy. I can’t hear you. 

Mr. Roruman. The sanction would apply against the international, 
if it was an international, or if it was a local union, against the local. 

That in our view was the intention of section 408(c)(1) of the 
act. 

Senator Kennepy. Now. let’s take it again, if we can. In the case 
of a labor organization willfully failing to file the true and proper 
report—this is on page 45—then the labor organization is denied the 
use of the National Labor Relations Board, but the constituent parts 
of such a Jabor organization are not denied such use; is that correct or 
not correct ? 

Mr. Roruman. That is correct. 

And I think that you must take into consideration that it is the 
purpose of this section and the attendant administrative procedure to 
straighten out these situations in the interest of the rank and file mem- 
bers of the union, so that through this process the union members, 
by bringing a complaint, would set the administrative process in 
motion to bring about the correction of the failure to comply with the 
act. 

Senator Kennepy. In other words, if Mr. Hoffa fails to file proper 
financial reports under this act, Mr. Hoffa and the international offi- 
cers are denied the use of the Board, but the members of the Teamsters 
Union themselves are not denied the use; is that correct ? 

Mr. Rornman. Under the procedures of section 408(c) (1), yes. 
And I think that is the intention of this whole remedial process, of 
bringing about improvement in labor-management affairs and elimi- 
nating these abuses about which we talked. 

Senator Kennepy. Mr. Cohen’s local 107 in Philadelphia before 
this committee took the fifth amendment. If he refuses to file a proper 
financial report, what are the rights of the membership of local 107 as 
far as their appealing to the Board ? 
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Mr. Roruman. If I were a member of such a local, I would bring 
a complaint—I would file a complaint with the Secretary—and have 
this matter brought under 408(c) (1) of the act. 

Senator Kennepy. Would you answer the question. Would they 
have the privileges of the use of the Board, to bring any appeals to 
the members of the Board, if Mr. Cohen refused to file a correct finan- 
cial report ? 

Secretary Mrrcnety. May I try to answer that, Senator? If Mr. 
Cohen willfully refused to file, or filed an inaccurate report, then the 
Secretary of Labor, under the provisions of our proposal would, after 
investigation, and after due administrative processes, have the right 
under our law to impose the loss of access to the NLRB to that local. 

Does that answer your question ? 

Senator Kennepy. In other words, it could be done at the discretion 
of the Secretary ? 

Secretary Mrrcneti. After due process it could be done, after in- 
vestigation and a determination that there was a willful failure to file, 
or that the reports filed were inaccurate, untruthful. The loss of the 
NLRB certification is not automatic when Mr. Cohen refuses to file, 
it occurs only after investigation and due process. 

Senator Kennepy. Under the bill S. 505, action could be taken 
against Mr. Cohen for failing to file an accurate report, or for mis- 
leading statements, he would be subject to a criminal penalty of 1 to 
5 years—I have never completely understood why, in addition to that 
situation, the Secretary would have the power to deny the members 
of that union their right to appeal to the NLRB. 

Secretary Mrrcnetyu. Well, it seems to me that the union members 
themselves have some responsibility here. The bill which is before 
the committee provides for secret elections, which places some respon- 
sibility on the members for electing officers that truly represent them. 

I do not think, or it seems to me that the administrative processes 
here in our proposal are more desirable than criminal prosecution, 
because they enable the members to know what the charge is, to enable 
the members to know what the situation is, to give the members, our 
proposal does, the opportunity to recall Mr. Cohen—after all, I think 
the whole object of any legislation of this kind ought to be to have 
officials who truly represent the interests of their members, and who 
have been elected by their members in secret ballot. 

Criminal prosecution, I don’t think, is enough of an answer. 

Senator Kennepy. Are you finished ? 

Secretary Mrrcwety. Yes, sir. 

Senator Kennepy. With the whole statement? 

Secretary Mircuery. Yes, sir. 

Senator Kennepy. My opinion still stands; the Secretary of Labor 
should not have the power to deny the use of the NLRB to a local of 
the union in case they want to file an unfair labor practice charge 
against the employer, merely because the head of the international 
union may have filed a dishonest report or incomplete report. It 
seems to me far more satisfactory to confine the penalities to the offend- 
ing official and not attempt to penalize the members of the union, 
many of whom may be honestly opposed to the head of the union. 

And yet under your bill they would be denied the right of appeal to 
Board, in the case of a dishonest employer, which is the example 

gave. 
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Secretary Mircue.y. Well, I think we have discussed it. I still 
feel, Senator, that when you afford the members by law the right to 
elect their officers by secret ballot, you give them—and the right to 
recall—you give them the power to have people who truly will fulfill 
the wishes of the membership. 

And I think this is one of the basic objectives of this proposal. 

Mr. Roruman. I would like to add that it was brought out in the 
testimony this morning that as individuals they can bring charges 
under the act for unfair labor practices. 

Senator Kennepy. You mean an individual member of Mr. Co- 
hen’s local can bring a charge before the NLRB ? 

Mr. Roruman. It is my understanding that they can; yes. 
Senator Kennepy. Against an employer for an unfair labor prac- 
tice ? 

Mr. Roruman. I think that situation would not be changed from 
the situation under the act at the present time. I was referring to 
the present situation. 

Senator Kennepy. Now, under the example we gave, under what 
procedures would the members of the union be entitled to use the 
facilities of the Board ? 

Mr. Roruman. Well, that would be determined under the rulings 
of the Board at the present time, and in connection with the order of 
the Secretary of Labor, I think the order could so provide if necessary. 

But I don’t think that it would be necessary. I think that is an 
administrative problem. 

Senator Kennepy. Senator Morse. 

Senator Morse. Mr. Counsel, between now and the time that I dis- 
cuss some of these problems with you and the Secretary, would you 
look up the so-called fronting cases, fronting decisions of the NLRB, 
namely, those that deal with those cases like the Communist affidavit 
ease, in which the Board denied the individual any right to proceed 
through the Board, on the ground that he was just fronting for the 
official that had not filed the affidavit ? 

And I leave with you future discusion of the question as to whether 
the Secretary’s answer to Senator Kennedy’s question wouldn’t get 
into that same line of cases, that the individual sought to bring the 
action, and the Board said that he was fronting for the union that 
had failed to file the report, or filed an inaccurate report, and he 
wouldn’t have any standing. 

I have many reservations to the Secretary’s answer that his bill 
provides any relief as to that. 

And we ought to discuss fronting cases when we get to it tomorrow. 

Mr. Roruman. I would be pleased to do that. 

Senator Kennepy. Mr. Secretray, I would like to ask, before we 
get finished, as long as you did mention this, you doubted that em- 
ployees would have the right to request their own employer not to 
handle racket goods in one of my statements. 

I would like to ask you a question regarding section 503(a) of your 
bill: There is a manufacturer of clothing “A.” He begins to pur- 
chase the products of a plant which is under the domination of racke- 
teers—let’s say one of Mr. Dio’s plants over in Pennsylvania, or one 
of the other racketeer plants which may be located in some other 
State. Would it be a violation of section 503 of your bill if the busi- 
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ness agent of the Clothing Workers Union at company A spoke to 
the plant manager and requested him not to order materials—non- 
union materials—from the racketeer plant in Pennsylvania? 

Secretary Mircueii. We don’t think it would be, Senator. 

Senator Kennepy. Now, supposing the plant in Pennsylvania was 
a nonunion plant, would it be a violation under your bill for union 
leaders in another company to go to his plant manager and ask him 
not to buy goods from the nonunion plant ? 

Secretary Mircueti. Request him not to buy? No. 

Senator Kennepy. Now, if the representative of the union at plant 
A told the manufacturer that the members of the union would not 
continue to work on goods which were secured from the racketeer’s 
shop? 

Secretary Mircnenu. In that case, it is my interpretation of our 
proposal that that would be coercion. And our proposal prohibits 
coercion for the purpose of bringing pressure on an employer not to 
buy merchandise from a neutral third party. 

Now, of course, you make the point, a racketeer’s shop. Our pro- 
posal goes to the whole broad area of a neutral third party. 

In the vast majority of cases this neutral third party will not be 
a racketeer shop. And if there is coercion, our bill would prohibit it. 

Senator Kennepy. Mr. Secretary, I am using the kind of language 
which you used all through your testimony. 

Whenever you gave a case in support of your bill, you always had 
a Teamster racketeer throwing gasoline and throwing sugar in gas 
tanks, or some other case which really did not have anything to do 
with the issue at hand, a case of violence which was against the law 
which could be dealt with by an effective use of local laws. 

If you will go through your testimony you will find continually 
that you use rather extreme examples in order to justify the pro- 
visions of your bill. 

I am giving you an example which may not be an everyday case, 
but which is in accordance with the procedure which you followed in 
your testimony this morning. 

Your answer to me is that it would be impossible for the head of a 
union to go to his employer to tell him that the members of that 
union would not work on the products which were coming into this 
company which came from a racketeer, runaway shop, which might 
have moved out of a unionized area in order to be able to pay low 
wages. 

Now, as I understand it, under the provisions of your bill, the head 
of that union in that store or shop would be denied the right to go to 
the employer to tell him that the members of the union would not work 
on the products of the racketeer shop, is that correct ? 

Secretary Mircuenn. If telling him not to work was to be construed 
as coercion; yes. 

Senator Kennepy. What are the other words you use in this section 
“Threaten, coerce or restrain,” isn’t that correct? What are the 
words that you use ? 

Secretary Mircnenu. I think you read them. 

Senator Kennepy. Is it “restrain” in addition to “coerce” ? 

Secretary Mircuen.. “Forcing or requiring,” which I would assume 
to be coercion. 

Above that is “threaten, coerce or restrain.” 
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Senator Kennepy. A statement that they will not work on this, 
does that constitute—— 

Secretary Mrrcneiy. If that would be construed as coercion, I 
think—this has to be a matter of fact, Senator, as to the circumstances, 
and so on, as to whether you are going to interpret it as threaten, 
coerce, restrain, force, and so on. 

Senator Kennepy. In other words, even though no action is taken 
by the head of the union, the statement that his people will not work 
on racketeer-made goods, in your opinion, would be prohibited by 
this bill? 

Secretary Mircuetxi. If it could be construed to be coercion; yes. 

Senator Krnnepy. Coercion or restraining ? 

Secretary Mrrcnety. Or threatening. 

Senator Kennepy. Or threatening—threatening not to work. 

Secretary MircHetu. Yes. 

Senator Kennepy. My statement is “to request their own employer 
not to handle racket shop goods.” And you say that they can request 
him not to do so, but if they imply in any way that they will not work 
on them, then it would be prohibited ? 

Secretary Mrrcne.y. The explanation I would like to give, Senator, 
is your words this morning put it on the basis of a request, and I 
can imagine a request between the employer and the head of the union 
representing these people being an amicable one, and with no threat 
attached to it, but if there is a threat of coercion, force implied, then 
this would come under the provisions of the act. 

Senator Kennepy. You say “force.” If it is merely a statement 
that they will put a picket outside saying “this shop uses unfair 
goods,” would that be prohibited ? 

Secretary Mrrcneiy. Well, I think that would be a matter of in- 
terpretation as to the facts of the case. I think that it is pretty clear 
to one administering the law what the intent would be from these 
words here. 

Certainly it is clear to me that it does not mean a mere request. 

Senator Kennepy. I am just asking you about the example I gave. 
If the union states that if the employer continues to use the racket- 
made goods and they put a picket outside of the shop stating that 
that employer uses such racket-made goods, would they be prohibited 
from doing that or not ? 

Secretary Mrrcnety. I think if the intent of the picket line was to 
either coerce the employees of this employer to remain away from 
work, or to coerce the customers of this employer to remain away 
from the shop, that conceivably this could be prohibited by our 
proposal. 

Senator Kennepy. Well, now, if the picket sign had what I said it 
did, it is obviously to inform the customers not to patronize—that if 
thev patronize it, they would be patronizing an unfair shop. 

Would that be prevented ? 

Secretary Mritcuett. You are getting into the area of free speech 
here. And it is very difficult, dealing with these hypothetical cases, 
because—perhaps Mr. Rothman has some comment there. 

Mr. Rornman. Well, it seems to me, Senator, that even today, if 
those who talked to the employer were to induce the employees or the 
employer today not to work on these goods, it would be a secondary 
boveott today. 
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Senator Kennepy. What about if they put a picket outside? 

Mr. Roruman. Coupled with all the other circumstances, I would 
think that that would coerce them. 

Senator Kennepy. It seems to me it comes down to how you de- 
fine a neutral third party, whether in this case the user of the racket- 
made goods is genuinely neutral or not. It seems to me that you 
have suggested a tremendous area for consideration, which goes far 
beyond racketeering or blackmail picketing, on this question of 
boycotts. 

I think it goes into the very heart of the bargaining relationship be- 
tween employers and employees. 

I would hate to see the Senate or House accept your provisions 
without understanding fully that they are far more than just an at- 
tempt to harness racketeers or blackmailing, that they do represent 
a rather basic change in the rights of even legitimate unions to carry 
on what they regard as free speech and picketing. 

I think that we should realize that merely because you have given 
the happy name of “blackmail picketing” to your proposal—— 

Secretary Mrrcne.y. It is not so happy, Senator. 

Senator Kennepy. In any event, it strikes me as essentially a sales 
slogan—I think it goes far Gatton the use of blackmail by racketeers. 
It also affects the rights of honest unions and their right to 
communicate. 

On the other hand, you have done nothing about curtailing the abuse 
of the free speech rights of employers, which are virtually unre- 
strained under the Taft-Hartley Act. 

Senator Gotpwater. First, I would like to compliment the Secre- 
tary on his presentation, because he is about the first witness that I 
can remember who has gotten to the point. 

Now, the point is the revelations of the McClellan committee over 
the last 2 years. He hasn’t led us down any hypothetical paths. 

The cases he quoted in his testimony, while they may be consid- 
ered strong, nevertheless were taken out of the hearings before the 
McClellan committee. 

And I think they bear directly in the points in question. I think 
that the committee was charged, as I recall, with making suggestions 
in this field. 

It has made several in the first interim report, and I feel certain it 
will make more in the second report. I don’t think that anyone could 
have listened to the testimony or read the testimony for 2 vears and 
not come up with the conclusion that the trouble today is in the power, 
potential power vested in the union organizations, particularly their 
leaders, and the violation of it specifically by those who have been 
shown to have abused it before the committee. 

And I think it is to that point that the McClellan committee has 
aa that we should direct our efforts to write a so-called clean- 
up bill. 

‘ae, Mr. Secretary, I have a rather long question here, but I believe 
it touches on one of the points that will be in major controversy. As 
it has developed here today. we see the attempts of the administration 
to amend the sections applying to secondarv boycott and picketing 
regarded as controversial, and we also see the subject of sanctions, 
which I think the administration bill has very correctly included in 
the form that they are in. 
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I would just like to ask this question, as I say it is long, and you 
will bear with me. 

It has been emphasized by the supporters of S. 505 that their bill, 
in contrast. to the administration’s, confines its sanctions for violations 
of the reporting and disclosure provisions to criminal penalties di- 
rected at individuals, that is, the offending union officials. 

They are arguing that to impose sanctions on the union itself by 
denial of tax exemption, for example, as does the administration bill, 
is to penalize the rank and file members upon whose dues and other 
fees the loss will fall. 

Now, leaving aside for the moment the consideration that such a 
sanction has the effect of inducing rank and file members to rid them- 
selves of the officials who are responsible for the unions being in vio- 
lation of the law, isn’t it true that the Kennedy-Ervin bill contains 
a criminal penalty imposed directly on the union in some circum- 
stances, and that the fine levied thereunder, being paid out of union 
funds, would similarly come out of the dues and fees of the members? 

Secretary Mrrcnety. As I understand it, yes, sir. 

Senator GotpwaTer. Now, to continue, I will ask this. Isn’t it 
accurate to conclude that although the extent to which union members 
could suffer financial loss as a result of sanctions may differ in the two 
bills, they both accept the principle that in some situations a finan- 
cial penalty should fall on the union itself, and thus indirectly on 
the pocketbooks of the rank and file of union members. 

Secretary Mrrcneru. It would seem so; ves, sir. 

Senator GotpwaTer. Let me conclude this by just stating that in 
my opinion the proponents of S. 505 argue on rather weak ground 
when they complain or argue against the sanctions of tax exemption— 
of removing the tax exemption. 

I can remember in testimony before the McClellan committee that 
men by the names of Gunaca and Vinson had their entire trial costs 
ane by the union, and Gunaca, if I remember correctly, was supplied 

y the union with a sum of money each month—or Vinson, it was— 
during the time he was in jail. 

But I can’t recall one of these men in the labor movement who have 
been before us and who have been exposed to inquiry having testified 
to the effect that they paid their own lawyer fees or even living ex- 
penses while they were in Washington. 

So I think that actually S. 505 does contain a financial sanction 
against all union members, in that it does not stop this paying out of 
union dues for the wrongdoings of the officers of the union. 

Would you care to comment ? 

Secretary Mircnei,. Well, I think you have covered the situation, 
Senator. I would like to comment on the tax exemption of the 
administration’s bill in this way. It seems to me that, in the first 
place, these sanctions cannot be levied until investigation and all 
the processes of administrative law and, judicial review if necessary, 
have been exhausted. 

If you accept the theory that a tax exemption is a privilege, a 
privilege granted to organizations which are defined as what the 
lawyers call eleemosynary, I think is the word, then you must come 
to the conclusion, it seems to me, that a union which engages in 
activities which are not in the interests of the members thereby loses 
its right to be exempted from taxes. 
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Now, I would not propose this kind of sanction if at the same time 
you did not give to the union rank and file members the right of 
secret ballot on it to elect their officers, and the right of recall, if 
necessary so they have in their hands full authority and full power 
to determine what kind of oflicers they are going to have. And in 
that respect, it seems to me that the tax exemption feature, surrounded 
as it is by all of the processes, is a fair approach to this problem. 

Senator Kennepy. Senator McNamara. 

Senator McNamara. Mr. Chairman, 1 am a sponsor of 8. 505. I 
support the approach expressed in that bill of dealing with the sub- 
ject of labor-management corruption first and separately from the 
controversial issues which exist over changes in the Taft-Hartley Act. 

S. 505 does contain amendments to the Taft-Hartley Act. It for- 
bids picketing for the purpose of extorting money from the employer. 
This is certainly appropriate in a bill dealing with corruption. 

it also contains certain amendments dealing with certain features 
of Taft-Hartley which Senator Taft himself, as well as President 
Eisenhower, have previously recommended and which are supported 
both by management and by labor. 

I refer to the provisions dealing with the building trades indus- 
try—and the elimination of what President Eisenhower has called 
the union-busting provision of Taft-Hartley which prevents economic 
strikers from voting. 

This reasonable approach is opposed by the administration, as 
expressed in Senator aries bill, and here today by Secretary 
Mitchell. 

Their approach would include not only the relatively noncontro- 
versial amendments to Taft-Hartley contained in S. 505. It would 
also include drastic amendments to the already controversial pro- 
visions of Taft-Hartley dealing with boycotts and wholly new pro- 
hibitions against certain kinds of picketing. 

Now these are extremely controversial issues dealing with labor- 
management relations. They have nothing to do with the need for 
reforms in union administration or the elimination of corruption in 
labor-management relations. 

Wholly apart from their merits, I.am therefore opposed to their 
inclusion in this bill. 

But I want to make one thing clear. If this viewpoint is over- 
ruled and the bill which this committee reports to the Senate does 
contain provisions in the areas suggested by the administration, then 
there is no reason to hold back on other necessary revisions of the 
Taft-Hartley Act just because _ are controversial. 

I refer particularly to one of the most noxious provisions of Taft- 
Hartley, section 14(b), which permits States to place restrictions on 
the union shop, in addition to those contained in Federal law, but 
which forbids States to eliminate the restrictions contained in Federal 
law. 

In my view, permitting some States to outlaw the union shop while 
forbidding other States to legalize the closed shop is as unfair and 
outrageous as any union practice referred to by Secretary Mitchell. 

I already have introduced a bill, S. 769, which would correct this 
situation by eliminating section 14(b). 
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Nor is that all. If we are going to revise the secondary boycott 
provisions of Taft-Hartley, as the administration proposes, then I 
want to consider certain other revisions which would legalize actions 
by honest unions to protect their wage standards from sweatshop op- 
erators which are now forbidden by section 8(b)(4) of the Taft- 
Hartley Act. 

Amendments dealing with the problems of the maritime and enter- 
tainment industry should be considered, as well as the relatively non- 
controversial building trades amendments contained in S. 505. 

The so-called free-speech provisions of section 8(c) of the act 
should be considered at length. 

Serious consideration should be given to making discrimination on 
racial grounds, by employers or unions, an unfair labor practice. 

The non-Communist affidavit provision—which makes second-class 
citizens of one group of Americans—should be eliminated entirely, 
rather than “equalize the onus” as the administration suggests. 

This is not a full list but it is enough, I think, to show what I be- 
lieve must be considered by this committee and by the Senate if we 
are going to get into controversial Taft-Hartley amendments. 

Let me repeat, I approve of the approach embodied in S. 505. I 
continue to support it. 

The changes in the Taft-Hartley Act which I have just outlined 
are valid ones which I think should be adopted. The changes pro- 
posed by the administration may have merit. 

But Senator Kennedy has, properly I think, made provision to 
study all such controversial Taft-Hartley amendments through a spe- 
cial committee of experts. 

Many changes in Taft-Hartley are long overdue. But I am willing 
to be patient a little longer until the study group comes up with its 
recommendations. 

But if we are to abandon that approach and get into the areas dis- 
puted by honest unions and management, then there can be no stopping 
with the suggestions made by the administration. 

If we are going to consider the administration’s suggestions with 
respect to boycotts and picketing by honest unions, then I must insist 
that we also consider other amendments to Taft-Hartley. 

In particular we must consider the amendment or repeal of section 
14(b) and I shall do everything in my power to see that we do so— 
if the approach taken by S. 505 is abandoned. 

Mr. Chairman, more specifically, in the testimony of the distin- 
guished Secretary of Labor this morning there were several passages 
I had questions about, but because of the lateness of the hour I am not 
going to go into very many of them. 

Senator Krennepy. If the Senator will yield, I will say as chairman 
I would not. like to see this committee attempt to do a wholesale re- 
writing of the Taft-Hartley Act in connection with this labor reform 
bill. I think that to attempt to do so would probably bring us to the 
same unhappy end as last year and we will get no reform bill at all. 
So I am of the strong opinion that the procedure we have adopted is 
far more satisfactory and I appreciate the statement of the Senator 
from Michigan. 

If we are not going to follow that procedure, and if we are going 
to rewrite the entire Taft-Hartley Act then it will be difficult not to 
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consider the whole range of amendments which might be presented. 
I regret that the administration has not seen fit to accept our plan of 
action. 

Senator Gotpwater. Do you yield ? 

Senator McNamara. I do. 

Senator Gotpwater. I just wanted to comment briefly. I feel that 
there is an inconsistency in my dear friend’s stand. I have always 
admired him for his consistency. 

I know of the feeling against section 14(b), just as he knows that I 
am for it. 

But on page 50 of the bill, S. 505, of which the Senator is a cospon- 
sor, it wale in paragraph (b)— 
nothing contained in the amendment made by subsection (a) shall be construed 
as authorizing the execution or application of agreements requiring membership 
in a labor organization as a condition of employment in any State or Territory 
in which such execution or application is prohibited by State or territorial law. 

That is a reaffirmation of the language of 14(b). 

As one who likes 14(b) I am glad to see that the distinguished Sen- 
ators have finally agreed with me but occasionally I feel they do not 
agree with me and then I think they ought to get off that particular 
hook. 

Senator McNamara. With regard to the citation made there, what I 
proposed not only this year but previously was in complete agreement 
with what you have said today. I was in hopes that in this considera- 
tion of S. 505 that this would be gone into in some great detail. 

I would emphasize the fact that 1 approve the approach of doing 
this in two steps. First, taking the legislation that nearly everybody 
— upon is needed in the field of corruption in management and 

abor. 


Senator Gotpwarter. I did not want to leave the Senator in this 
inconsistent position. 

Senator McNamara. I thank you very much for your consideration. 

Senator Gotpwater. The Kennedy bill does contain much of the 
language of 14(b). It is encouraging that we may be making 
progress, 

Senator McNamara. That is a question on which we differ accord- 
ing to viewpoint. 

Mr. Secretary, the reference in your presentation this morning to 
Johnny Dio interests me. I think the inference is that he is a labor 
representative. 

I think from the testimony brought out by the McClellan committee, 
if you would pursue Johnny Dio’s part in the McClellan hearing you 
would not come up with the conclusion that he was a labor representa- 
tive. He went out of the McClellan hearings, in my estimation, not 
representing any legitimate labor organization, if he ever did—and I 
do not think he did—but he went out with a charter from the State of 
New York to operate in the labor-management field. 

So I think that hanging this fellow on the necks of the legitimate 


organized labor people is stretching the record of the McClellan 
committee hearing pretty far. 

Do you have any comment on that ? 

Secretary Mitcuett. This morning in my testimony, Senator, I 
tried to point up the statement of the McClellan committee and the 
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areas of labor-management reform which the McClellan committee 
said was needed to be accomplished. And taking the record of the 
McClellan committee itself attempted to substantiate the findings of 
the committee. I used nothing here but the McClellan committee. 

Certainly, I would agree with vour inference that the vast ma- 
jority of American trade union members and the vast majority of 
American trade union leaders are responsible, honest American citi- 
zens who are attempting and doing very well in attempting to repre- 
sent the people they are charged with representing. 

And nothing in what I have said in my statement, in my position 
on this, and my position on this is very well understood, should in any 
way be inferred to cast doubt on the integrity of the American labor 
movement. 

Certainly, there have been enough disclosures, however, from the 
McClellan committee to warrant the American people wanting some 
legislation that will help the trade unions of this country to clean their 
own house, and some legislation that will protect the public against 
the abuses of labor and management in their dealings, one with the 
other. And this I want to emphasize, without interfering with the 
rights of people to organize and without interfering with the objec- 
tives of the legitimate trade unions. 

There may be some difference of opinion as to how that is done, 
but I am sure that the distinguished Senator from Michigan and I 
have no difference of opinion on what the American trade union 
movement is. 

Senator McNamara. I, certainly, am glad to say that generally 
speaking I agree with you, but I think you have taken a position here 
in a few instances that is a little bit surprising to me, at least. And 
I want to say again, generally speaking, you and I would agree on 
such things. 

However, at another point in your testimony today you referred to 
a notorious labor relations consultant as a middleman. This term 

“middleman” indicates to me in its use here that he is somewhere 
between labor and management. I cannot quite reconcile that he is 
in the middle in this regard. He is in the middle in a lot of ways, for 
sure, but is not he a representative of management and not a repre- 
sentative of labor, generally speaking ? 

Secretary Mrrcneni. Well, if you are talking, Senator, in general 
I would say that usually such a man is hired by management to effect 
whatever management may want to effect. 

The term “middleman” here, I think, probably comes from the Mc- 
Clellan committee itself in the case of Nathan Shefferman who is 
truly a middleman as between Dave Beck and the company that he, 
Shefferman, represented. And from the record, anyway, it would 
seem that he, this individual, was as much in the employ of Beck as 
he was of the company or, at least, at the disposal of Beck. 

Senator McNamara. I would not accept that the record shows even 
that. 

I had more in mind the experience in my own State with this noto- 
rious character that we refer to here as the “middleman.” Dave Beck, 
to my knowledge did not operate in Michigan directly—but Sheffer- 
man did operate in Michigan directly. He had more accounts in 
Michigan than he had anyw chere else in the country, lam sure. And 
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he was in no respect a middleman there, to my knowledge, the testi- 
mony of the McClellan committee notwithstanding. He was an em- 
ployee of management. Why you attempt to separate him from 
management, or to make labor practically responsible for him in his 
general operations, I do not quite understand. 

It seems to me that is an agent of management, Just as much as the 
business agent of the union is an agent of the union. 

To term him a “middleman” is to let him off the hook, in my estima- 
tion, and I do not want to let him off the hook. 

Secretary Mircue... Neither do I want to let him off the hook, but 
in this case I seem to recall that he was a purchaser for Mr. Beck of a 
number of luxuries of life. 

Senator McNamara. What I want to point out to you is that Mr. 
Beck did not directly operate in the State of Michigan and in the city 
of Detroit, in the area that I am most familiar with. 

Not withstanding the evidence before the McClellan committee there 
was very little evidence of union participation in the area where he 
operated predominantly. There might have been an instance, but it 
was not directly reported to me. 

Secretary MircHety. I just want to make one comment. I will 
agree that the initiation here m this case came from employers, and 
employers should accept the major part of the responsibility in this 
case, and in other cases, probably, all of it. 

And I would, also, point out that this whole business is in our testi- 
mony discussed in relation to the employer faults in this area. 

Senator McNamara. I am certainly glad that you feel that way 
about it. In fact, this man was brought to Michigan, particularly to 
that area, by the retail section of the Detroit Board of Commerce at 
the invitation of a Mr. Boyd, according to the information I have. 
Mr. Boyd was the chairman of this section of the Detroit Board of 
Commerce. 

How vou make Shefferman a middleman in relation to labor I do 
not understand. I do not think you or I want to let him off the hook. 

‘that 1s all 1 have to say at this point, if you are satisfied. 

Senator Prouty. Thank you. 

Mr. Secretary, first, I should like to commend you for the very ex- 
celient statement. I think it is going to be read with a considerable 
deal of interest not only by the rank and file members of labor or- 
ganizations and employees but by the general public as well. 

Everyone on this committee must recognize that public interest is 
one which it must give serious consideration to. 

I first should like to ask you if you feel that the administration bill 
adequately covers the problem of barring criminals from holding 
union office ? 

Secretary Mircueti. Yes, I do, Senator. It bars all persons con- 
victed of felonies from union office. 

Senator Provry. Would you say further in that respect than it does 
in the Kennedy bill ? 

Secretary Mrrcue.u. I believe it does. As I read the Kennedy bill, 
the bill attempts to list those felonies that would make a man ineligible 
for union office. 

I am sure that this is a mistake in drafting. It omits, or permits, 
as I read the bill, murderers and rapists to ‘hold union office. 
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Senator Prouty. I hope that was unintentional. 

Secretary Mircneu. I am sure that it is. 

Senator Proutry. I want to quote from a statement made by Pro- 
fessor Cox who, I understand, was one of the principal consultants 
in drafting the Kennedy bill. 

He said this: 

Union officials are fiduciaries for union members in collective bargaining. And 
in conducting union business they must put their fiduciary obligation to the 
members ahead of any personal advantage. This came about because under ex- 
isting law there is a relationship growing up between union Officials and union 
members. 

Is it your understanding that the law is perfectly clear on this 

oint ¢ 
: Secretary Mrrcnenyi. No. If I understand the law, it is not. This 
is a very technical legal point. I would like Mr. Rothman, if he 
would, to comment on it. 

Mr. Rornman. The administration’s proposal would make it clear, 
first, that the union officer must hold the funds and property and ad- 
minister the funds of a union solely in the interests of the members 
of the union. 

And, secondly, it would give the union, or the individual union mem- 
bers, the right to bring an action in any court. 

I think this is progressive and a required change in the present x 
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law. 
Senator Proury. Well, then, is this in the administration bill? 





Mr. Roruman. The term “fiduciary” is not in the administration f 
bill. I would like to point out that it is not clear or certain that a ‘ 
union officer has the responsibility of a trustee, or a fiduciary, to exer- ‘ 


cise the highest degree of due care. To illustrate it simply, I doubt 
whether union officers would have the responsibility under State laws b 
of a savings bank for the investments that it would make in that 
articular State. While responsibility would vary from State to 
tate, I do not think union officers have that kind of fiduciary re- | 
sponsibility. : 
Senator Proury. Then I have another question, Mr. Secretary. , 
And again I would like to quote Professor Cox. But, first, let me 


say that the spokesmen for the Kennedy bill say the absence of pro- | P 
visions dealing with picketing and secondary boycott is on the grounds ih 
that there is really no need for them. And yet Professor Cox las said, ti 


and I quote him again: 

There is a need for labor legislation in two distinct areas; one, the matter of | ci 
internal union reforms; and, second, the subject of labor-management relations. it 

It would seem to me that one should be worried by the fact that the| m 
Kennedy bill deals with such things as, for example, supervisory func: | 
tion, jurisdiction ef the National Labor Relations Board and con- | te 
tracts in the construction industry. B 

Would you care to comment on that point ? 

Secretary Mrrcnety. Yes, Senator. It is my feeling that any) pr 
legislation that the Congress may enact that goes to the point of | we 
labor reforms needs to have in it, as I tried to point out this morning,| th 
provisions that get at the weapons that racketeers use very often! m; 
which are secondary boycotts and organizational picketing. I think | 
there is need for the Congress to consider in any legislation also, as th, 
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I pointed out this morning, other changes in the Taft-Hartley Act, 
if Congress is going to do the job that I think the American public 
wants it to do. 

I think it would be unfortunate if the Congress passed legislation 
which had to do solely, as seems to be the trend—and, incidentally, 
amendments to the Taft-Hartley Act would be unnecessary if Con- 
gress were to pass such legislation—and ignore the other changes that 
are necessary to effectuate a sound bill, because in my opinion the 
American public would feel that this labor reform bill, it if were 
= would get a halfway measure which did not get at the whole 

roblem. 

. So I would strongly urge that the Con tackle its problem in 
toto and not try to do it piecemeal or half-heartedly. 

Senator Prouty. I have one other question, Mr. Miche: Iam 
not a lawyer. I am somewhat troubled by the language in section 
504 of the administration bill. This section, as I understand it, 
amends section 8-B of the National Labor Relations Act to make it 
an unfair labor practice for a union to engage in picketing under 
certain conditions, one being where the union is unable to show a suffi- 
cient interest on the part of the employees in having it represent them. 

My first question is, What constitutes sufficient interest ? 

Secretary Mircuety. This is a matter for the determination of the 
National Labor Relations Board. I think the determination of the 
Board as to what constitutes sufficient interest might vary in different 
factual situations. 

Senator Proury. Well then, that same condition might apply to 
another case which, I think, refers to picketing as being prohibited 
which has been engaged in for a reasonable period of time, and at the 
expiration of such period that an election under 9-C of the Act has not 
been conducted. There again that seems like very broad language 
and I would like to know what in your judgment constitutes a rea- 
sonable period ? 

Secretary Mircnety. There — I think this would be a matter 
for the determination of the Board. 

For example, picketing a small-store owner, whose livelihood de- 
pends on the daily receipts of merchandise and the daily outgo of 
merchandise, a reasonable time for picketing there might be a very 
short one because the very life of the business is involved in the ac- 
tivity of the pickets. 

On the other hand, picketing of a factory in the outskirts of the 
city which does not receive merchandise very often or does not ship 
it very often, the length of time—the reasonable length of time— 
might be longer. 

think this is a matter that would be very difficult to spell out in 
terms of numbers of days and should be left to the discretion of the 
Board in each particular instance as to what’s reasonable. 

After all, you see, what we are trying to do here is to get at the 
problem of picketing that has been a weapon of those people who 
would like to coerce employers and employees into doing something 
that they may not want to do. And coercion of the small businessman 
may take a much shorter time than coercion of a factory. 

I think for that reason we did not try to spell out time. We felt 
that should be left to the discretion of the court. 
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Senator Proury. In other words, you allowed a certain amount of 
reflection, I believe. 

Secretary Mrrcne.y. That is correct. 

Senator Proury. Thank you. That is all. 

Senator McNamara. Senator Morse is next. 

I want to say that when we adjourn, which apparently will be in 
about 10 minutes, that we would like to have the Secretary return at 
10:30 tomorrow rather than 10 0’ ’clock, because we have an executive 
meeting at 10 o’clock. The chairman has already notified the members 
of the committee. 

Senator Morse. 

Senator Morse. I have to respectfully suggest that in view of the 
fact that the Secretary has an appointment at 5 o’clock and we only 
have about 8 minutes left, that we postpone the examination until 10 :30 
tomorrow morning. 

First, I will say to the Senator from Michigan that with respect to 
his comments about amending the Taft-Hartley law, I want to com- 
mend him. 

With respect to the comment made by my good friend from Arizona 
as to the consistency of the Senator from Michigan, I have this to say. 
The record ought to show why this particular bill does not mean that 
we are stopped from doing away with 14-B. The record ought to 
show this statement in the light of the existing State laws. The bill 
does provide some special treatment for the building trades; and if 
you are going to meet the building trades problem with the Taft- 
Hartley Act otherwise unamended, then you restate 14-B in the bill, 
and thus avoid any suggestion you are repealing 14-B by indirection. 
But I have always said, and repeat now, the best way to help the build- 
ing trades would be to get rid of 14-B. 

3ecause the Senator from Michigan has offered it, he has my sup- 
port. And I hope that after we pass the Kennedy bill—I am not a 
betting man, but I will take odds—then I am for moving in on 14-B. 

That is all, Mr. Chairman. 

Senator Ranpoten. Mr. Chairman, I do not want to parrot the 
words of my distinguished colleagues, Senator McNamara or Senator 
Morse, but since the subject matter is before us, and the Secretary has 
discussed the matter of the Taft-Hartley amendments, I would want at 
this point in the record to show that I believe that the approach in 
the Kennedy bill is a sensible approach, and that the matter of amend- 


ments to the Taft-Hartley Act would better be considered at another 


time. 

Senator Kennepy. Do you have a comment, Mr. Secretary ? 

Secretary Mrrcoueiyi. No. 

Senator Kennepy. Senator Ervin has asked to be heard, and I | 
wonder if we could have him at 10:30 and then Secretary Mitchell. | 
Mr. Secretary, could you come at 11? 

Secretary Mrrcne xt. I will be very happy to. 


Senator Kennepy. When the Secretary came up with his recom- | 


mendations last year he suggested that a building trades amend- | 
ment and others be included in a reform bill. The Secretary will re- 
call that on the first day of hearings I suggested that we confine our- | 
selves to reform legislation. When the pension welfare bill came up| 
on the floor in April our agreement was that we would report a 
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labor reform bill out to the Senate floor by June 15. Senator Smith 
insisted, at that time as ranking Republican member of the committee, 
that Taft-Hartley amendments including the building trades amend- 
ment be included in the bill. That is how this amendment found its 
way into the bill although it really has nothing to do with the sub- 
ject of reform. It was kept in this year because of its intrinsic 
merit and because it passed the Senate by a large vote last year—a 
separate and clear vote on this issue alone. 

The economic strikers language was also passed by a separate, 
definitive vote. We are continuing these amendments in the bill be- 
cause there is apparently a strong favorable feeling on them in the 
Senate. 

But to use this as justification for opening wide the whole Taft- 
oa irtley Act—talking about curbs on boycotts and picketing in such 

yay as to affect the rights of honest unions, and now we are talking 
mk section 14-B, and all of the rest—I think if we take this ap- 
proach, we are going to end up with no legislation at all. I think 
this all stems from the root of the first recommendation last year that 
we go beyond labor reform and include the Taft-Hartley amendments 
in the same bill. Your recommendations have followed the same pat- 
tern again this year. You can see now that you have opened up quite 
a Pandora’s box. We are now going to talk about 14-B and all of the 
rest. And based on our experience last year we will end up once 
again with no bill. The fact of the matter is we will not get reform. 

Secretary Mircnett. May I comment? 

Senator Kennepy. Certainly. 

Secretary Mircuey. Certainly, I hope that the Congress will pass 
a bill this year. And if there is any interference in what the Senator 
says that it was my recommendation that caused the committee and 
the Senate to include economic strikers and the building trades amend- 
ments, I am gratified, and I only hope that the committee and the 
Senate will give equal weight to my recommendations now given. 

Senator Kennepy. I think that establishes the record very clearly. 

We will stand in recess until 10 :30 in the morning. 

(Whereupon, at 4:30 p.m. the subcommittee recessed to reconvene 
at 10:30 a.m. Thursday, February 5, 1959.) 
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THURSDAY, FEBRUARY 5, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
ComMMITTEE ON LaBor AND PuBLic WELFARE, 
Washington, D.C. 


The subcommittee met, pursuant to recess, at 10:30 a.m., in room 
4221, New Senate Office Building, Senator John F. Kennedy (chair- 
man of the subcommittee), presiding. 

Present: Senators Kennedy (presiding), Morse, McNamara, Ran- 
dolph, Goldwater, Dirksen, and Prouty. 

Also present: Senator John S. Cooper, member of the committee. 

Committee staff members present: Stewart E. McClure, chief 
clerk ; Ralph Dungan, and Samuel V. Merrick, professional staff mem- 
bers; and Michael Bernstein, minority counsel. 

Senator Kennepy. Senator, it is a great pleasure to welcome you 
to this committee. 

Senator Ervin has been a member of the McClellan committee 
since its inception and a cosponsor of S. 505. 

Weare glad to hear you, Senator. 


STATEMENT OF HON. SAM J. ERVIN, JR., U.S. SENATOR FROM THE 
STATE OF NORTH CAROLINA 


Senator Ervin. I have no prepared statement, Senator, but I will 
try to keep myself in bounds, because I know the committee is very 
busy, — there are many witnesses here, and it is anxious to complete 
its work. 

As a member of the McClellan committee during the past 2 years, 
I have been astounded by conditions which we have found to exist in 
certain unions which we have investigated. We have found that 
officers of the unions use the union funds with about the same freedom 
that oriental potentates used to use the public treasuries of the coun- 
tries they ruled. 

We have found that money is embezzled and misused by the very 
people who owe obligations to the rank and file members of the 
union to safeguard such money. 

We have found, furthermore, that enormous sums of money have 
been extracted by officers from some union treasuries without any 
apparent legal right, and that when these officers have their derelic- 
tions in this respect called to their attention they claim that they 
borrowed these moneys without interest. We have seen union officers 
take the money of unions and loan it to their friends for purposes 
that had no connection whatsoever with the objects of the union. 
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I join in sponsoring Senate bill 505, because I think it very effec- 
tively prohibits the misuse of union funds, or at least provides for 
punishment. 

Also we found in the course of our investigations that some of the 
unions we investigated have a total lack of any democracy, particu- 
larly in the local unions. We found in one union that more than 50 
percent of the dues-paying members were not even privileged to vote. 
And we found that on occasion union funds were used by officers 
seeking reelection to their offices. 

And I join in sponsoring this bill, because it provides an effective 
method, I think, for putting the control of local unions and also inter- 
national unions back in the hands of the members of those unions, it 
provides for secret ballots, it provides for limited terms of office, and 
it provides also that delegates cannot be appointed, as under the 
trustee process. 

So that is another reason I favor this bill, because it will restore 
some control to the rank and file of union members in the unions 
where they do not have such control, and thereby bring about the use 
of democratic processes. 

Then we found a shocking condition, particularly in certain locals 
of the Teamsters, where men were, in effect, brought out of peniten- 
tiaries where they were serving time for felonies and placed in posi- 
tions of authority over honest men. We found one case where a man 
who had previously served a term in the Federal penitentiary in 
Leavenworth for falsely impersonating a Federal officer and who was 
subsequently convicted and sent to the penitentiary in Ohio for armed 
robbery, a crime involving stealing by force, and sentenced to from 10 
to 20 years, this man was taken out of prison on parole and made busi- 
ness agent of a local union. 

We found that pattern repeatedly time and time again. And this 
bill would remove the eligibility of convicted felons of the right to 
hold union office until at least, as the theologians say, they bring forth 
some fruits for repentance. 

Now, I have been struck by the similarity of some of the provisions 
of S. 505 and some of the provisions of the administration bill in 
respect to this particular field, where there is corruption, the misuse of 
funds, the lack of democracy in the local unions, and permitting of 
convicted felons to hold offices. 

Now, I have been in legislative bodies enough of my life to learn 
some of the facts about legislative processes. And one thing that I 
have noted is that the best way to defeat a good bill is to rouse antago- 
nism against it, and that the best way to arouse antagonism against 
a bill is to put too much in a bill, particularly in a field where there 
is great controversy. 

Now, as I envision the problem that confronts this committee and 
the Congress in respect to labor matters, we have problems falling into 
diverse areas: (1) The necessity, which is shown by the revelations 
made before the McClellan committee, of adopting a labor-reform bill 
which will regulate in an effective manner the relations between unions 
and union officers on the one hand, and union members on the other. 

And also another field which is covered by Taft-Hartley which 
is a field, as I see it, separate from that, where there is a necessity to 
regulate relations between management and labor. And in iny opin- 
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ion, the best way to insure the defeat of legislation that ought to be 
passed in the reform field would be to combine in one bill provisions 
dealing with both of these areas. 

For this reason I recommend to the committee the striking out of 
the last section of S. 505—or to put it another way, I recommend that 
this committee report two bills to the Senate, one bill dealing with 
what I would call labor reform, and confined to regulations of rela- 
tions between unions and union officials on the one hand, and members 
of the unions on the other. 

I don’t think anything ought to be included in that bill that falls 
properly within the field of Taft-Hartley, and I think that bill ought 
to deal with management only in those areas in which management is 
interfering with the rights of labor, workingmen as individuals, or 
where management gets in a conspiracy, as was disclosed in a number 
of instances by the investigations of the McClellan committee, gets 
into a conspiracy with union officers or union members to thwart the 
rights of other members of the union. 

And under my view about this thing, title VI of S. 505, and similar 
provisions of the administration bill should be put in a bill which deals 
with the amendments to the Taft-Hartley, and the other should be 
put in a separate bill. I am convinced that if a bill is produced 
similar to the first five titles of S. 505, modified as it might be with 
suggestions that are embodied in the same field by the administration 
bill, and if that bill is confined to the area which I suggest, that is, 
the area relating to the relations between unions and union officers 
on the one hand and union members on the other, that that bill would 
pass the Senate by practically a unanimous vote. 

I think, on the other hand, if we take and put in a bill of that 
nature such provisions that are set forth in title VI of S. 505, and 
such provisions as are set forth dealing with the amendments of 
the Taft-Hartley bill in the administration bill, that we will make 
it certain that no legislation on labor will pass at this session of the 
Congress, and that those union officers who betray persons they are 
supposed to represent will be privileged to go on their merry way 
repeating the abuses of the trust imposed in them, as has been dis- 
closed in the investigations of the McClellan committee. 

I appreciate this opportunity to be here before the committee, and 
I will not transgress further on the committee’s time, unless some 
member of the committee desires to ask me some questions. 

Senator Kennepy. Senator, as I understand it, then, you feel that 
if we confine the bill that this committee reports out to so-called labor 
reform matters in the sense of the areas which the two bills have in 
common, it is your judgment that such a bill could pass the Senate 
and the House. But if we introduce Taft-Hartley amendments, which 
would include the amendments we have in title VI—provisions regard- 
ing the building trades, the right of economic strikers, and the ad- 
ministration has two similar provisions—that if all those matters were 
joined into the reform bill, that the chances are that we would get 
no bill. If we got it by the Senate we wouldn’t get it out of the 
House committee, or if we got it out of the House committee it would 
be so changed on the floor of the House that no consensus would be 
had, and we would have no legislation. 

Senator Ervin. I am firmly convinced that that is true. 





322 LABOR-MANAGEMENT REFORM LEGISLATION 


Senator Kennepy. Is that based on your experience last year, when 
you saw a bill come from the Senate and then defeated in the House? 

Senator Ervin. It is based on my experience last year, and also 
on my experience in the North Carolina Legislature, as a Member of 
the House here and a Member of the Senate. 

Senator Kennepy. So you believe that even though there may 
be strong support for the building-trade amendments, and strong 
support for the economic-striker amendment, for example, the very 
fact that those subjects are introduced does open up the whole ques- 
tion of Taft-Haztley change, and you think the very fact of opening 
that up will endanger the passage of the reform bill ? 

Senator Ervin. I don’t think there is any doubt about it, because 
I think there are a lot of people that have convictions about the 
right-to-work laws both ways, and some of them would vote against 
the whole bill because of the inclusion of that in it. 

Senator Kennepy. You heard the Senator from Michigan say yes- 
terday that if we were going to go into the whole Taft-Eartley bill 
and not bring it in as a separate bill, which was the original suggestion 
he made in introducing S. 505, that he felt that if it is all going to 
be done at once we should include the question of 14(b), and also the 
question of discrimination in employment. 

Senator Ervin. I think as long as any provisions of the Taft-Hartley 
remain in S. 505, or in the administration bill, in case it is reported, 
or a composite of the two, that are designed primarily to deal with 
relations between the unions on the one hand and the members of the 
union on the other, I think that is an open invitation to any Member 
of the Senate or any Member of the House to offer other amendments 
to Taft-Hartley. And I think if they are wholly excluded that that 
invitation ceases to exist. 

Senator Gotpwarter. Senator Ervin, I would be inclined to agree 
with both your stand and Senator Kennedy’s relative to Taft-Hartley 
if it weren’t for the fact that secondary boycott and picketing are so 


closely related to the whole subject of racketeering and abuses that | 


we have discovered in the McClellan committee. 

Now, I know that you feel that way, too. But I don’t question 

your right to state, as you have, that you would like to see the Taft- 

Hartley amendments considered separately. I remember during the 
hearings on numerous occasions you have been very strong in your 
statements against the secondary boycott. 

Now, do you honestly feel that we can have an effective labor reform 
bill without some measures that will restrain the use of the secondary 
boycott and picketing as we have seen them used ¢ 

Senator Ervin. Yes, because I think secondary boycotts involve 
relations between union members, or unions, and management. 

Of course, they don’t involve relations between the unions and the 
members of the union who are resorting to them, but they do fall 
within the field of the relations between management and labor, rather 
than in the field of relations between union officers and union members. 

And I am thoroughly convinced that there should be some clarifi- 
cation of the secondary boycott as it is now regulated by the Taft- 
Hartley law. 
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I am also convinced that there ought to be some regulation that | 


does not now exist in organizational picketing. 
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But I think both of those questions fall within the area of relations 
between unions and management, and not in the area of relations 
between union members and unions or union officers. 

Senator Gotpwater. I remember one day you were talking about 
“hot cargo” and I read from the transcript of that day. You said, 
“The insertion of ‘hot cargo’ clauses in the union contracts for com- 
mon carriers and enforcement of such clauses should be made viola- 
tions of the law if they are not so already.” 

Your attitude now is that we should wait and take a chance, and 
I think you must realize that not amending the Taft-Hartley is a 
chance that this Congress is taking if you put off the opportunity 
to do it. We have had almost 12 years now with Taft-Hartley, and 
we have never been able to effectively amend it. 

Again, are you willing to take that chance? 

Senator Ervin. Yes; I am willing to take that chance, because the 
alternative to that chance, as I see it, is that we have no legislation 
in the field where the misuse of union funds, the occupancy of union 
oftices by convicted felons, the willful destruction of union records 
to prevent the apprehension of those who have embezzled the funds 
of the union—I think the “hot cargo” falls, not in the field of rela- 
tions beween the union, or union officers, and the members of the 
union, but it falls in the field of relations between members of the 
union or union and management. And I think that is a chance we 
have to take, the way I see it, because I think the “hot cargo” clauses 
interfere with the performance of duties by common carriers that 
enjoy something in the nature of monopolies with their franchises, 
because they are performing a public service—they ought not to, I 
am against it—but since they fall in this other field, I think they 
ought to be in a separate bill. 

Senator Gotpwater. There is one separate matter we ought to look 
into, in relation to S. 505 in particular, and to some extent the ad- 
ministration bill in the Taft-Hartley field. 

There is an amendment, as you know, offered in S. 505 that would 
change the definition of “supervisor.” 

Now, labor wants that, and management doesn’t. In answer to a 
fo that I put to Mr. Biemiller, the representative of the AFL- 

IO, the other day, he said that if the Taft-Hartley provisions were 
not in S. 505, labor could not support it. 

Now, we start out, if your idea prevails, we start out with the force 
of organized labor against S. 505, unless we change their minds on 
it. And, I might say, if the supervisor change stays in as an amend- 
ment, you are certainly not going to get support from management. 

So under 

Senator Ervin. That is the point I am trying to make, because the 
definition of “supervisor” is a definition which properly falls within 
the field of Taft-Hartley. And the best thing to do is to eliminate 
it from the field dealing with matters of rocbstherinds and dealing 
with the relations between union officers and their members. 

And I would take the chance. I don’t believe that organized 
labor as a whole is going to oppose a bill which attempts to protect 
union members against faithless union officers. I just don’t talleve 
they are going to do it, because I think that the AFL-CIO has shown 








that in the case of the Teamsters when they expelled them from their 
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I join in sponsoring Senate bill 505, because I think it very effec- 
tively prohibits the misuse of union funds, or at least provides for 
punishment. 

Also we found in the course of our investigations that some of the 
unions we investigated have a total lack of any democracy, particu- 
larly in the local unions. We found in one union that more than 50 
percent of the dues-paying members were not even privileged to vote. 
And we found that on occasion union funds were used by officers 
seeking reelection to their offices. 

And I join in sponsoring this bill, because it provides an effective 
method, I think, for putting the control of local unions and also inter- 
national unions back in the hands of the members of those unions, it 
provides for secret ballots, it provides for limited terms of office, and 
it provides also that delegates cannot be appointed, as under the 
trustee process. 

So that is another reason I favor this bill, because it will restore 
some control to the rank and file of union members in the unions 
where they do not have such control, and thereby bring about the use 
of democratic processes. 

Then we found a shocking condition, particularly in certain locals 
of the Teamsters, where men were, in effect, brought out of peniten- 
tiaries where they were serving time for felonies and placed in posi- 
tions of authority over honest men. We found one case where a man 
who had previously served a term in the Federal penitentiary in 
Leavenworth for falsely impersonating a Federal officer and who was 
subsequently convicted and sent to the penitentiary in Ohio for armed 
robbery, a crime involving stealing by force, and sentenced to from 10 
to 20 years, this man was taken out of prison on parole and made busi- 
ness agent of a local union. 

We found that pattern repeatedly time and time again. And this 
bill would remove the eligibility of convicted felons of the right to 
hold union office until at least, as the theologians say, they bring forth 
some fruits for repentance. 

Now, I have been struck by the similarity of some of the provisions 
of S. 505 and some of the provisions of the administration bill in 
respect to this particular field, where there is corruption, the misuse of 
funds, the lack of democracy in the local unions, and permitting of 
convicted felons to hold offices. 

Now, I have been in legislative bodies enough of my life to learn 
some of the facts about legislative processes. And one thing that I 
have noted is that the best way to defeat a good bill is to rouse antago- 
nism against it, and that the best way to arouse antagonism against 
a bill is to put too much in a bill, particularly in a field where there 
is great controversy. 

Now, as I envision the problem that confronts this committee and 
the Congress in respect to labor matters, we have problems falling into 
diverse areas: (1) The necessity, which is shown by the revelations 
made before the McClellan committee, of adopting a labor-reform bill 
which will regulate in an effective manner the relations between unions 
and union officers on the one hand, and union members on the other. 

And also another field which is covered by Taft-Hartley which 
is a field, as I see it, separate from that, where there is a necessity to 
regulate relations between management and labor. And in iny opin- 
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ion, the best way to insure the defeat of legislation that ought to be 
passed in the refurm field would be to combine in one bill provisions 
dealing with both of these areas. 

For this reason I recommend to the committee the striking out of 
the last section of S. 505—or to put it another way, I recommend that 
this committee report two bills to the Senate, one bill dealing with 
what I would call labor reform, and confined to regulations of rela- 
tions between unions and union officials on the one hand, and members 
of the unions on the other. 

I don’t think anything ought to be included in that bill that falls 
properly within the field of Taft-Hartley, and I think that bill ought 
to deal with management only in those areas in which management is 
interfering with the rights of labor, workingmen as individuals, or 
where management gets in a conspiracy, as was disclosed in a number 
of instances by the investigations of the McClellan committee, gets 
into a conspiracy with union officers or union members to thwart the 
rights of other members of the union. 

And under my view about this thing, title VI of S. 505, and similar 
provisions of the administration bill should be put in a bill which deals 
with the amendments to the Taft-Hartley, and the other should be 
put in a separate bill. I am convinced that if a bill is produced 
similar to the first five titles of S. 505, modified as it might be with 
suggestions that are embodied in the same field by the administration 
bill, and if that bill is confined to the area which I suggest, that is, 
the area relating to the relations between unions and union officers 
on the one hand and union members on the other, that that bill would 
pass the Senate by practically a unanimous vote. 

I think, on the other hand, if we take and put in a bill of that 
nature such provisions that are set forth in title VI of S. 505, and 
such provisions as are set forth dealing with the amendments of 
the Taft-Hartley bill in the administration bill, that we will make 
it certain that no legislation on labor will pass at this session of the 
Congress, and that those union officers who betray persons they are 
supposed to represent will be privileged to go on their merry way 
repeating the cent of the trust imposed in them, as has been dis- 
closed in the investigations of the McClellan committee. 

I appreciate this opportunity to be here before the committee, and 
I will not transgress further on the committee’s time, unless some 
member of the committee desires to ask me some questions. 

Senator Kennepy. Senator, as I understand it, then, you feel that 
if we confine the bill that this committee reports out to so-called labor 
reform matters in the sense of the areas which the two bills have in 
common, it is your judgment that such a bill could pass the Senate 
andthe House. But if we introduce Taft-Hartley amendments, which 
would include the amendments we have in title VI—provisions regard- 
ing the building trades, the right of economic strikers, and the ad- 
ministration has two similar provisions—that if all those matters were 
joined into the reform bill, that the chances are that we would get 
no bill. If we got it by the Senate we wouldn’t get it out of the 
House committee, or if we got it out of the House committee it would 
be so changed on the floor of the House that no consensus would be 
had, and we would have no legislation. 

Senator Ervin. I am firmly convinced that that is true. 
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Senator Kennepy. Is that based on your experience last year, when 
you saw a bill come from the Senate and then defeated in the House? 

Senator Ervin. It is based on my experience last year, and also 
on my experience in the North Carolina Legislature, as a Member of 
the House here and a Member of the Senate. 

Senator KreNnnepy. So you believe that even though there may 
be strong support for the building-trade amendments, and strong 
support for the economic-striker amendment, for example, the very 
fact that those subjects are introduced does open up the whole ques- 
tion of Taft-Hartley change, and you think the very fact of opening 
that up will endanger the passage of the reform bill ? 

Senator Ervin. I don’t think there is any doubt about it, because 
I think there are a lot of people that have convictions about the 
right-to-work laws both ways, and some of them would vote against 
the whole bill because of the inclusion of that in it. 

Senator Kennepy. You heard the Senator from Michigan say yes- 
terday that if we were going to go into the whole T aft-Hartley bill 
and not bring it in as a separate bill, which was the original suggestion 
he made in introducing S. 505, that he felt that if it is all going to 
be done at once we should include the question of 14(b), and also the 
question of discrimination in employment. 

Senator Ervin. I think as long as any provisions of the Taft-Hartley 
remain in S. 505, or in the administration bill, in case it is reported, 
or a composite of the two, that are designed primarily to deal with 
relations between the unions on the one hand and the members of the 
union on the other, I think that is an open invitation to any Member 
of the Senate or any Member of the House to offer other amendments 
to Taft-Hartley. And I think if they are wholly excluded that that 
invitation ceases to exist. 

Senator Gotpwater. Senator Ervin, I would be inclined to agree 
with both your stand and Senator Kennedy’s relative to Taft-Hartley 
if it weren’t for the fact that secondary boycott and picketing are so 
closely related to the whole subject of raletianking and abuses that 
we have discovered in the McClellan committee. 

Now, I know that you feel that way, too. But I don’t question 
your right to state, as you have, that you would like to see the Taft- 
Hartley amendments considered separately. I remember during the 
hearings on numerous occasions you have been very strong in your 
statements against the secondary boycott. 

Now, do you honestly feel that we can have an effective labor reform 
bill without some measures that will restrain the use of the secondary 
boycott and picketing as we have seen them used ? 

Senator Ervin. Yes, because I think secondary boycotts involve 
relations between union members, or unions, and management. 

Of course, they don’t involve relations between the unions and the 
members of the union who are resorting to them, but they do fall 
within the field of the relations between management and labor, rather 
than in the field of relations between union officers and union members. 

And I am thoroughly convinced that there should be some clarifi- 
cation of the secondary boycott as it is now regulated by the Taft- 
Hartley law. 

I am also convinced that there ought to be some regulation that 
does not now exist in organizational picketing. 





Ee 
_—««,“»jgjzsfjgzAlllllAidINdis-iit lll A RRA 





en 
se 2 
lso 


ay 
ng 
ry 
es- 
ng 


ase 
the 
nst 


es- 
vil] 
ion 


the 


ley 
ed, 
ith 
the 
ber 
nts 
hat 


Tee 
ley 
: SO 
hat 


ion 
.ft- 


the 
our 


ary 
lve 


the 
fall 
her 
ers. 
rifi- 
ift- 


hat 





LABOR-MANAGEMENT REFORM LEGISLATION 323 


But I think both of those questions fall within the area of relations 
between unions and management, and not in the area of relations 
between union members and unions or union officers. 

Senator Gotpwater. I remember one day you were talking about 
“hot cargo” and I read from the transcript of that day. You said, 
“The insertion of ‘hot cargo’ clauses in the union contracts for com- 
mon carriers and enforcement of such clauses should be made viola- 
tions of the law if they are not so already.” 

Your attitude now is that we should wait and take a chance, and 
I think you must realize that not amending the Taft-Hartley is a 
chance that this Congress is taking if you put off the opportunity 
to do it. We have had almost 12 years now with Taft-Hartley, and 
we have never been able to effectively amend it. 

Again, are you willing to take that chance? 

Senator Ervin. Yes; I am willing to take that chance, because the 
alternative to that chance, as I see it, is that we have no legislation 
in the field where the misuse of union funds, the occupancy of union 
offices by convicted felons, the willful destruction of union records 
to prevent the apprehension of those who have embezzled the funds 
of the union—I think the “hot cargo” falls, not in the field of rela- 
tions beween the union, or union officers, and the members of the 
union, but it falls in the field of relations between members of the 
union or union and management. And I think that is a chance we 
have to take, the way I see it, because I think the “hot cargo” clauses 
interfere with the performance of duties by common carriers that 
enjoy something in the nature of monopolies with their franchises, 
because they are performing a public service—they ought not to, I 
am against it—but since they fall in this other field, I think they 
ought to be in a separate bill. 

Senator Gotpwater. There is one separate matter we ought to look 
into, in relation to S. 505 in particular, and to some extent the ad- 
ministration bill in the Taft-Hartley field. . 

There is an amendment, as you know, offered in S. 505 that would 
change the definition of “supervisor.” 

Now, labor wants that, and management doesn’t. In answer to a 
ae that I put to Mr. Biemiller, the representative of the AFL- 

IO, the other day, he said that if the Taft-Hartley provisions were 
not in S. 505, labor could not support it. 

Now, we start out, if your idea prevails, we start out with the force 
of organized labor against S. 505, unless we change their minds on 
it. And, I might say, if the supervisor change stays in as an amend- 
ment, you are certainly not going to get support from management. 

So under. 

Senator Ervin. That is the point I am trying to make, because the 
definition of “supervisor” is a definition which properly falls within 
the field of Taft-Hartley. And the best thing to do is to eliminate 
it from the field dealing with matters of sacleithiaiaias and dealing 





with the relations between union officers and their members. 

And I would take the chance. I don’t believe that organized 
labor as a whole is going to oppose a bill which attempts to protect 
union members against faithless union officers. I just don’t believe 
they are going to do it, because I think that the AFL-CIO has shown 
that in the case of the Teamsters when they expelled them from their 
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organization, and they did it at a great financial sacrifice, because 
they lost a tremendous amount of dues from a million and a half 
members of the union, the per capita contribution they made to the 
AFL-CIO. And I don’t believe the AFL-CIO will fight such a bill—I 
don’t believe anybody would fight such a bill, except pre that be- 
lieve in racketeering, and I don’t think organized labor as a whole 
believes in it, I think it is composed of law-abiding citizens—and I 
think that a bill that just deals with these relations between the union 
officers and members will pass almost unanimously. 

Senator Gotpwarer. I merely mentioned that, Senator, because I 
think we all recognize that each side interested in this subject is 
pretty much against the other’s thinking on it. I honestly believe that 
the rank and file of labor is not opposed to any steps necessary to 
clean up the things that we have disclosed in the McCellan commit- 
tee. But I merely repeated the answer to a question I put to Mr. 
Biemiller, who is legislative representative of that joint organization. 

Senator Ervin. I can understand the misgivings that you have, 
Senator. And at the same time I am certain in my own mind that 
if we put the two together we will get no legislation. 

I am also convinced that if the majority of “Congress wants to pass 
amendments to the Taft-Hartley, that the majority of Congress can 
do it, and if they don’t, there is nothing that can be done about it. 

Senator Kennepy. You understand, Senator, that there is nothing 
in the administration bill that prevents a “hot cargo” agreement. You 
remember in the Coffey case, as I recall it, Mr. John Bridge, who was 
not connected with the Teamsters, sent out telegrams that the Coffey 
Co. had labor trouble. That was the signal to the employers that a 

“hot cargo” arrangement was in effect on the Coffey Co. There was 
no strike, but it was merely the power of the Teamsters that was able 
to harm Coffey without taking any overt action. 

There is nothing to prevent the Teamsters and the employers from 
signing a “hot cargo” clause under the provisions of the administra- 
tion bill. There may be a law against the Teamsters to carry out ac- 
tion against an employ er who doesn’t sign it; but there is nothing to 
prevent the signing of an agreement. 

Senator McNamara. 

Senator McNamara. I have no questions. I merely want to express 
appreciation to the Senator for his testimony. It is helpful. 

Senator Kennepy. Senator Morse. 

Senator Morse. I think the Senator has done great service to this 
committee. I have no comment. 

Senator Kennepy. Thank you, Senator Morse. 

Senator Randolph. 

Senator Ranpoutru. Senator Ervin, you have treated this matter as 
a caculated risk, isn’t that true, if there is a combination of Taft- 
Hartley provisions with basic labor reform legislation ? 

Senator Ervin. Yes. 

Senator Ranpotpn. You believe that the calculated risk would be 
less, of course, if your opinion as stated here prevails? 

Senator Ervin. That is exactly right. 

Senator Ranpoupnu. And have so recommended to the subcommittee ? 

Senator Ervin. Yes. 
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Senator Ranpotpn. And, of course, through the subcommittee to 
this committee to your colleagues in the Senate. Pardon me for be- 
laboring a point, but I think it is important. , 

I would like to ask you if you feel that if the principles embodied 
in S. 505 were passed by the Senate, and by the House, and such 
a measure went to the President of the United States he would sign 
such a bill? 

Senator Ervin. Well, I don’t believe I am capable of answering 
that. I regret to say that he hasn’t consulted me much on that matter. 

Senator Ranpoten. May I ask a second question. 

If the provisions embodied in Senate 748 were passed by the Senate 
and House and went to the President, would he sign such a measure ? 

Senator Ervin. That is the administration bill? I think he would 
give it his blessing. Some of these provisions I think as a matter of 
strategy ought to be removed, that 1s, some of the provisions of title 
VI, that were actually inserted in there at the request—on the sugges- 
tion of administrative spokesmen last time. As I recall, Senator 
Smith of New Yersey introduced some of the provisions there. 

Senator Ranpotrn. Just one further question. 

The reason I asked these two questions in reference to the principles 
embodied in 505 and 748 and possible action within the White House 
was because I know the distinguished and esteemed Senator from 
North Carolina has been prophetic on many occasions, and I hoped 
that today he might be again. 

Senator Kennepy. Senator Cooper. 

Senator Cooper. Senator Ervin, 1 am not a member of the sub- 
committee, but I would like to ask this question. 

You are a sponsor of S. 505. Do you consider that the bill that 
you have introduced with Senator Kennedy is directed toward the 
correction of abuses which were revealed in the McClellan hearings? 

Senator Ervin. Yes, I consider that at least 

Senator Coorrer. Leaving out title VI? 

Senator Ervin. With the exception of title VI—and some of the 
provisions of title VI, at least one of them about picketing for the 
purposes of extorting money. 

Senator Coorrer. Omitting title VI, then, is your statement that 
you have joined in introducing this bill to correct abuses which were 
revealed in the McClellan hearing? 

You know the argument of Secretary Mitchell is that the sections 
on organizational picketing and secondary boycotts are necessary 
to correct abuses which were revealed in the McClellan hearings. I 
am not on that committee. But do you consider that organizational 
picketing, some amendment of the Taft-Hartley Act as it respects 
organizational picketing and secondary boycotts are needed to cor- 
rect abuses which were revealed in the McClellan hearings? 

Do you agree with Secretary Mitchell in that respect ? 

Senator Ervin. Yes, [ agree with him as to the necessity of correct- 
ing it. But I disagree with him as to the wisdom of putting them 
all in one bill. 

Senator Coorrer. I understand your argument, but I am saying, 
do you agree with him that some legislation on that subject is re- 
quired to correct the abuses that you have determined as a member 
of that committee to exist? 
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Senator Ervin. Yes. 

Senator Coorer. Now, do you draw any distinction between amend- 
ments to the Taft-Hartley Act which might be included in the bill 
which corrected those abuses and just general revisions of the Taft- 
Hartley Act? 

Senator Ervin. I don’t believe I quite understand the question. 

Senator Cooper. Well, you have said that you introduced this bill 
to correct abuses that were revealed in the McClellan hearings, and 
then you said you agreed with Secretary Mitchell that there should 
be some legislation on organizational picketing and secondary boy- 
cotts to correct those abuses. 

Senator Ervin. Yes. 

Senator Coorrer. In other words, those amendments to the Taft- 
Hartley Act bear directly on the McClellan hearing. 

My question is, Is there any distinction between placing amend- 
ments in this bill which bear upon the abuses revealed in the Mc- 
Clellan committee hearing which do relate to that and just general 
revisions of the Taft-Hartley Act? 

You think that all amendments of the Taft-Hartley Act should be 
excluded ? 

Senator Ervin. I think we should have two bills, one bill, as Sen- 
ator Kennedy so well designated it, a “labor reform” bill, and also 
a bill dealing with the proposed amendments of the Taft-Hartley. 
I would eliminate any amendment of the Taft-Hartley Act, any 
dealing with organizational picketing and secondary boycotts from 
the first bill, simply because they are really alien to the main object 
of the bill, which is the regulation of relations between the unions 
and union officers on the one hand, and members on the other, whereas 
the organizational picketing and secondary boycotts relate directly 
to relations between labor and management. 

Senator Coorer. This may be just quibbling, and I don’t want to do 
very much of that, but I have pointed out that on page 22 of the bill, 
section 112, which was designed to correct abuses which were revealed 
in the Shefferman case, as an amendment of the Taft-Hartley Act. 

Would you strike that out ? 

Senator Ervin. I wouldn’t be averse to it. I think that you should 
leave in this bill, though, any provision which deals with conspira- 
cies, which are in effect collusion and conspiracy between manage- 
ment and unions or union officers to rob the individual members of 
the union of their basic rights. 

I think that falls under the labor reform bill. 

In other words, the reason I would leave out—take secondary boy- 
cotts—I would leave out all reference to secondary boycotts in a labor 
reform bill, because once you start in the secondary boycott, you are 
in a very intricate field. 

Now, there are some people who would say prohibit all secondary 
boycotts. Then there is another group who would be opposed to 
making any changes in the law on secondary boycotts. 

There would be a third group who would favor legalizing all sec- 
ondary boycotts. 

And there would be a fourth group who would be in favor of modi- 
fying the law about secondary boycotts, because—you take, for exam- 


ple, the employees of A company, and they go on strike against A | 
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company, some legitimate dispute on working conditions, and A com- 
pany takes and farms out the work that it is doing to B company, 
which is not the employer of the strikers; but if A company can do 
that, it can very effectively defeat the object of the strike, which 
ce be entirely legitimate. 

0, in this secondary boycott you get the people divided on the floor 
of the Senate into four groups. And if you adopt the theory of one 
of those four groups, the chances are you are going to lose a lot of 
votes among the other groups, although all of them would be opposed 
to dishonest practices and would be in favor of democracy in unions. 

That is the point I make, and I think it is illustrated very well by 
the secondary boycott. 

Senator Coorer. May I ask one more question ? 

I think I understand your line of argument, but one other situa- 
tion. I must say that I agree with the chairman on this, that I don’t 
believe the union members ought to be penalized because of the 
wrongful acts of their officers, I don’t think that access to the NLRB 
should be withdrawn from them. 

There is a situation where they are penalized, and that is upon the 
failure of the officials to take the non-Communist oath. 

Now, that denies access to the union members. Do you think that 
should be changed ? 

Senator Ervin. Yes. I voted to change that last time—I mean, I 
voted against the proposal to put management in there, because I 
thought it was ridiculous. I never heard of any people connected 
with management being charged with communism. And, also, I 
think the imposition of the anti-Communist oath on labor is an insult 
to labor. I don’t think that there are very many Communists in 
labor, there may be a few. But I certainly wouldn’t penalize, as it 
does, good, honest, loyal Americans, many of whom have got out and 
exposed their breasts to the bullets of the enemy in time of war, be- 
cause of the mental twist and quirk of some people who might get in 
a position of authority over them. 

I think it is an insult to any American to require him to take any 
kind of oath, except the general oath that voters and officeholders are 
required to take to support the Constitution. 

Senator Cooper. I agree, because this does affect the right of the 
individual members, I would say in this respect, I wish it had been 
included in S. 505. 

Senator Ervin. I was among the comparatively small minority that 
went on record for striking out the requirement of the anti-Com- 
munist oath on anybody’s part. 

Senator Kennepy. If there are no other questions, I want to thank 
you very much, Senator. 

Senator Ervin. I certainly want to thank the committee for per- 
mitting me to come before it and present my views. 

Senator Kennepy. The Secretary of ie Mr. Mitchell. 


STATEMENT OF JAMES F. MITCHELL, SECRETARY OF LABOR, 
ACCOMPANIED BY STUART ROTHMAN, SOLICITOR—Resumed 


Senator Kennepy. Senator Morse. 
Senator Morse. Before I ask any questions of the Secretary of La- 
bor, I would like to have the attention of the Senator from Kentucky, 
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Mr. Cooper, for just a moment, and the attention of my very able 
chairman, because what is happening is that we are sort of feeling 
our way, it seems to me, on this committee in regard to what the 
final form of this legislation should be. 

One matter that 1s puzzling me very much is the premise that many 
of us have been stating—the Senator from Kentucky, I think, alluded 
to it in his comments this morning—it deals with this matter as to 
just how far we should go in exempting a union member from any 
and all responsibility for the conduct of its officers. 

We talk about democracy in unions, and we want procedures that 
will promote democracy in unions. A part of the democratic pro- 
cess is responsible citizen membership in any body that you belong to 
that operates democratically. And I just want to say to the union 
leaders of America this morning that if their point of view is that no 
legisaltion should be passed that holds the membership responsible in 
any way for the misconduct of the union officials, they have lost me 
on that issue. 

On the other hand, I want to say most respectfully, Mr. Chairman, 
that I think we had better try to work out some language that doesn’t 
penalize the membership of a union and their legal rights in order to 
have labor legislation on the books. 

If I understand Senator Cooper correctly, we shouldn’t deny to a 
union its rights under the National Labor Relations Act. But I think 
we need to watch out that we don’t find ourselves in a position of giv- 
ing some kind of an exemption to the members of the union as far 
as what I call their union citizenship responsibilities are concerned 
for misconduct of union officials. 

Now, you and I know, we all know that there are some instances 
where we get into the dictatorial union, so dictatorial that the poor 
membership at that particular time can’t do much about it. 

As the Senator from Michigan just whispered to me, they are really 
© captive membership. But I am not sure, Mr. Chairman, that we 
have yet got exactly the language that we ought to have by way of 
legal provisions in this bill to make it clear to the union membership 
of this country, “You have got a job to do, a better job than you have 
been doing in getting rid of this rotten leadership.” 

And I think there are ways of placing sanctions on the union with- 
out denying them their rights under the National Labor Relations 
Act. I wanted to state that for the record, because I have been very 
rauch troubled about it. 

Senator Ranpoiru. Before the Senator continues with the question- 
ing of Secretary Mitchell, I address myself to an observation on this 
point which has been made by the Senators from Michigan and 
Oregon. 

Senator Kennepy. Senator Randolph. 

Senator Ranpouen. I think that the responsiveness of the officer 
within a union to the membership within that union is something 
that is important. And it would seem equally or even more important 
that the responsiveness of the union membership to the body politic is 
also vital. 

I do feel, however, from listening to the testimony of former Rep- 
resentative Andrew Biemiller on behalf of the AFL-CIO, was just 
the opposite. 
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I had a feeling that he felt there was a very definite responsibility 
on the part of the individual members of a union to so direct the 
thinking of the officers of the particular union in the manner in which 
Senator Morse has just now spoken. 

Senator Kennepy. Thank you, Senator, 

Senator Morse. I want to make it clear that my comment has noth- 
ing to do with any testimony that we have received from Mr. Bie- 
miller. 

We all know the job that the AFL-CIO top officials have been try- 
ing to do in their ethical practices work to clean out bad actors within 
the labor movement, and to make the membership responsible for 
their officials. 

All I am pointing out, gentlemen, is that there is a point of view 
that we ought to provide somehow legislation that minimizes the re- 
sponsibility of the membership of the union for the conduct of their 
officers 

And my judgment is that we ought to pass legislation that 
strengthens that responsibility. 

Now, Mr. Secretary, I want to say, as I ask these questions that I 
am going to ask this morning, that my purpose is only to join with 
you in writing here a legislative history of this bill. Granted, we 
may not agree on some parts of your bill. I think we are in agree- 
ment in the overall objective that something has got to be done to help 
the labor movement in this country save itself; we have got to bring 
about some reforms in the labor movement in this country that will 
make it possible to carry out the legitimate objectives of the free trade 
union movement, if you are going ‘to maintain a free economy. 

I have heard you many times say as much, about the relationship 
between a free economy and a free trade union movement, and I re- 
gret that we still have too many employers in this country so antilabor 
that they do not see that they can’t have a free economy without a free 
trade union movement. 

I make that general comment because what I am seeking to do with 
you now, sir, is to clarify some of my doubts about your bill, and 
there may be some misunderstandings about your bill. 

On the other hand, I hope that some of these questions may be help- 
ful to you in improving your bill, unless you have completely misin- 
terpreted ev ery single line that I want to raise some objections to. 

And so I will proceed with my first question—and I want to pro- 
ceed by discussing one of the hypothetical cases that Senator Kennedy 
discussed yesterday. 

Suppose a union is in the process of organizing a plant, and the 
large majority of the employees have signed | union cards and the union 
petitions for an election. At this point the employer embarks on a 
road campaign of unfair labor practices designed to defeat the un- 
ion, and discharges five employees who favor the union. The union 
files charges, but in order to allow the election to proceed, waives the 
charges as a basis for protesting the election. In fact, the union loses 
the election. Would your bill ‘permit the union to picket for recog- 
nition after it lost the election ? 

Secretary Mrrcnety. Senator, hypothetical questions are difficult 
to answer. That is the problem’ of the Board which deals with these 
cases all of the time. I will endeavor, however, if I understand your 
question, to see how our bill applies. 
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Senator Morse. May I interrupt, Mr. Secretary. 

I want to say this. I recognize the problem of hypothetical ques- 
tions, and I am perfectly willing to take whatever time is necessary 
to get all the facts of these hypotheticals out. But I want you to 
put yourself in my seat for a moment. You are asking me to vote 
for a bill. Asa legislator, I have to ask myself, How would it work 
on aseries of fact situations ? 

Now, I think you will agree with me as you listen to my hypothet- 
icals this morning that I am not using one that isn’t a very common 
fact situation in labor relations in this country—the one that Senator 
Kennedy used that I am now repeating this morning is very com- 
mon. And this hypothetical is suatignied by the hundreds of in- 
cidents over the years under the Taft-Hartley law. 

We have got a lot of litigated cases on it, it is a standard hypothet- 
ical. And let you and I take whatever time is necessary here this 
morning to see if we can come to an understanding as to what the 
effect of your bill would be on these cases, because the hypothetical 
issues involve the kind of problem in labor relations that 1s common. 
And I have got to know before I vote for this bill, or Senator Ken- 
nedy’s, or any other, what the effect of the proposed legislation would 
be on these operative facts. 

And that is the only reason I am asking you hypotheticals. I 
don’t expect you to sit there and be infallible curb-stoning on a hypo- 
thetical. 

And let it be understood, Mr. Chairman, in my discussion with 
the Secretary, that he is free subsequently to supplement his answer 
to any hypothetical I raise and his lawyers after the meeting may 
consider further the application of his bill to any one of these prob- 
lems. We are not going to vote on this bill tomorrow. And if you 
can get us more information later, that is what I want. 

Secretary Mircnety. I would like to get you more information, 
Senator, if more information is required after our discussion. 

I was pleased to note yesterday that yon made a point of saying 
that you thought that the record of these hearings ought to be such 
that there would be a complete exposition of the points of view. 

Senator Morse. It is irrelevant to our discussion, Mr. Secretary, 
but not irrelevant as far as my colleagues are concerned. But you 
just raised a point here about a full record. And it causes me to ob- 
serve, Mr. Chairman, that I think too often our Senate hearings are 
practically worthless, because we have a witness, and then somebody 
asks one or two questions, and then we close the hearing, and nothing 
of any practical good is accomplished by the hearing, because you 
haven’t come to grips with the real problems involved. 

There was a time in the Senate when we didn’t do that. And I 
take you back to such hearings as the La Follette hearings, which 
went on for a considerable period of time, and a record was made 
of the type that I would like to make with the Secretary here this 
morning on these hypotheticals, that were really helpful to the Sen- 
ate in passing legislation. 

Do you want me to repeat the hypothetical ? 

Secretary Mrrcnety. Yes, if you will, because I think in the dis- 
cussion we have lost some of the points. 

Senator Morse. I will repeat it. 
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The union is in the process of organizing a plant, and a large ma- 
jority of the employees have signed union cards. The union peti- 
tions for an election. At this point the employer embarks on a broad 
= of unfair labor practices designed to defeat the union, and 
discharges five employees who favor the union. 

The union files charges, but in order to allow the election to pro- 
ceed, waives the charges as the basis for protesting the election. In 
fact, when the election is held, the union loses. 

The question is, Would your bill permit the union then to picket 
for recognition ? 

Secretary Mircuety. Of course, you realize that this is a different 
example than the one that Senator Kennedy gave yesterday. 

Senator Morse. It has some modification. We will get to his com- 
plete example in a moment. But let’s take this one. 

Secretary Mircueu. Yes. 

Well, in the first place, by one of the provisions of our bill—if, as 
you state, the majority of employees have indicated by cards or other- 
wise that they wish to join the union, recognizing that this is a classic 
pee we have included in our bill authority for the NLRB to 

old prehearing elections. 

In other words, part of this problem, Senator, as you know, often 
is delay on the part of the employer for one reason or another, which 
oftentimes results in a delayed election beyond the point where the 
my that the union has falls by the wayside. 

o in discussing this case I want to point out that we have pro- 
vided for a speedy election, if the NLRB determines that there are 
no great issues, and our proposal would prevent the employer from 
delaying the election. 

Now, naturally, if the picketing after unfair labor practice charges 
takes place, our bill does not prevent such picketing against an unfair 
labor practice charge. 

If the election is held, under our bill, and the union lost the election, 
it is my opinion that our bill would prevent the union from picketing 
under the organizational picketing provisions of the bill. 

However, this spanibie. t think, points out a fundamental that we 
have to remember in all of these hypothetical cases, that you have to 
look at the total law as it applies to a particular set of facts. It 
could be conceivable in your case, with the administration provision 
for prehearing election, that the delay, the harassment, that is often 
indulged in in order to prevent an election will be eliminated, so that 
the NLRB will be able to act more speedily in these cases. 

I am merely pointing this out to show that in all of these cases you 
can’t pick out one area and say, does this apply or not apply, because 
there may be many circumstances. 

Senator Morse. I can understand that. 

But in my hypothetical there was no eer ae hearing, the union 
thought it had an easy case, and didn’t believe that these unfair labor 


practices of the employer’s could possibly change the views of its 
membership, they waived the unfair labor practice charges, and they 
went to the election and woke up the next day very much surprised; 
what had been a majority had vanished, and the employer had won, 
and they were satisfied that he had won because of the representations 
that he had made that had damaged them badly, and they proceeded 











332 LABOR-MANAGEMENT REFORM LEGISLATION 


then to picket for recognition, not picketing for any unfair labor 
practices, but picketing for recognition. 

As I read your bill, if you had that set of facts, your bill would 
prohibit that picket line, because it would be a picket line for recogni- 
tion purposes after an election. 

Does that not then play into the hands of that type of employer 
who says, “I have not anything to lose; by my unfair labor practices 
I may beat the election, and ‘if I do, then they can’t picket for a 
per iod of time called for by the bill, and I am protected against the 
union that much longer.” 

Doesn’t your bill in that type of a situation, unless we can get some 
language in there—and I am only sug ggesting that you may want to add 
some additional language—aren’ t we in a situation here where your 
bill really plays into the hands of the unscrupulous employer that 
wants to try to beat an election by the way of unfair labor practices, 
and then gets the union enjoined under your bill when it later pickets 
for recognition. 

Secretary Mrrcney.. Well, Senator, what about the case of a union 
that loses an election fairly, i in the sense that the employees reject a 
particular union, would you permit continued picketing in that case? 

Senator Morse. I wouldn’t stop it. 

Secretary Mircuett. You wouldn’t stop it? 

Senator Morse. I wouldn’t stop it, peaceful picketing. 

Secretary Mircney.. Picketing for recognition ? 

Senator Morse. Of course not. I think in most of those instances 
where you have facts like that, the union is the loser. 

Secretary Mrrcneii. W here we disagree, I believe, is that you 
would not stop picketing under any circumstances 

Senator Morse. I am not saying that 

Secretary Mrrcne.u. For recognition. Well, this is the area in 
which we are discussing the case, where an election has been lost, and 
the union continues to picket. You select one case where the employer 
in discharging five employees, in harassing the unions, has caused 
the union to lose the election. 

I select the case where the union has fairly lost the election. I don’t 
know how you distinguish. If a union, using the processes of the 
Board, has lost an election conducted by the NLRB, it seems to me 
that it is only fair that there should be a waiting period before recog- 
nition picketing could be ¢ ontinued. 

Now, I might say this, that it is my understanding that under the 
prese nt Boar d doc trine today, the union could not continue recognition 
picketing if it is not a true majority in the shop. It seems to me that 
here you get into a question of policy or philosophy as to whether or 
not a union which has lost a Government-conducted election should 
have the right to continue picketing. And it is my feeling that under 
circumstances where the National Labor Relations Board has fairly 
conducted an election, that it would be unfair to permit the union to 
continue picketing under all circumstances. 

And that is the reason why, of course, we recognize in our bill that 
this problem of delaying elections, of per mitting either the union or 
the employer to delay an 1 election for their own purposes, is something 
that the Congress, I think, should tackle, because it is in this area that 
you get your unfair labor practices, your harassments, and your fights. 
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And if in truth the union has a majority, it seems to me if they 
want an election they should be able to get it quickly, and the Board 
should determine, without hearings, that an election should be held. 

Senator Morse. I will make two comments, Mr. Secretary, first as 
to your hypothetical—and I am perfectly willing to discuss your hypo- 
thetical just as you discussed mine—but in connection with your hypo- 
thetical, you refer to what the Board’s decisions have been to date. 
And subject to my checking the cases again, I think I am accurate in 
saying that although the Board has so held, it has not been sustained 
by the courts yet; it is pending in the courts. 

Secretary Mircupiy. That is right. 

Senator Morse. And I am inclined to think that the later U.S. 
Supreme Court decisions on free speech are a little nearer my position 
than yours on this matter. But on this hypothetical my views are that 
there are many reasons why a union may lose an election. You say it 
has lost it fairly. I am willing to accept that premise. But there are 
many reasons under which a union may lose an election, we shall say, 
fairly—the campaign was within the rules, but the campaign never- 
theless was one that misrepresented a lot of things, although it was 
within the rules, some education of the employees of that plant might 
change their mind. 

I would not restrict peaceful picketing as an essential freedom in 
this country—freedom of speech, freedom of democratic action. I 
would agree to reasonable limitations on the type of picketing under 
the general legal concept of peaceful. But you will never find me ever 
voting to place any restriction whatsoever on freedom of action on 
the part of American citizens to picket peacefully. I happen to think 
it isa pretty basic freedom. 

So we will have to wait until the Supreme Court speaks on your 
hypothetical. 

To get back to mine, my facts are a little different from yours. We 
disagree on your hypothetical. But in regard to my hypothetical, I 
understand the record shows that in your opinion—and I think you are 
right about it—your bill would result in preventing that picketing. 

Secretary Mircuety. That is correct, sir. 

May I say, Senator, that this question of peaceful picketing—and I 
am rather brash here in discussing this with the distinguished dean 
of a law school, because I am not a lawyer—when does picketing— 
when does picketing cease to be peaceful ? 

For example, I believe there is an actual case in San Francisco in 
which picketing was instituted by a union in front of a retail store of 
moderate size. Picketing initially was for recognition, and subse- 
quently, after some months, an election was held, and the employees of 
that store voted quite overwhelmingly that they did not want the 
union. The union continued to picket. The total length of time was 
nearly a year and a half, if my memory serves me. 

Now, this might be construed to be peaceful picketing in that there 
might have been just several pickets, but the effect of that picketing 
was to prevent merchandise going in and out of that store. 

The question is, Is that peaceful picketing? I don’t know. I raise 
the question. 

Senator Morse. You are entitled to a fair answer to it. And people 
hold different views, too. What is peaceful picketing involves many 
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facts in each individual case. Peaceful picketing does not justify a 
violation of the labor laws. Peaceful picketing does not justify a 
violation of the assault-and-battery laws, or any other conduct that 
produces violence. But I think the Court thus far at least has been 
pretty clear that this right to inform, this freedom to express your 
views in regard to a situation that you think against your interest is a 
pretty basic freedom. And, of course, the latest case we have is this 
one here in the District of Columbia, the Curtis Bros. case. And that 
had rather sweeping implications in regard to this matter of freedom 
of speech. 

I am discussing your hypothetical with you, Mr. Secretary, because, 
frankly, I am greatly concerned about provisions of your bill and other 
proposals that are being offered to us in this whole field of freedom 
of speech. I am coming to it with some later hypotheticals this morn- 
ing more directly on the freedom of speech, but it is really involved in 
the matter before us now. 

And you just don’t think that we can ever afford to run the risk of 
in any way limiting freedom of speech, because without it I don’t 
know what freedom is left. 

But I will move on to the next hypothetical. 

If, instead of the facts I gave you in my first, the union decides its 
majority has already been endangered, and rather than go through 
with the election, it files an unfair labor practice charge, and pickets 
in protest against the discharge of the five employees, if I understood 
you correctly yesterday, it was your position that the union could 
picket under those circumstances ¢ 

Secretary Mrrcne.u. That is correct, sir. 

As I understand what you are saying is that they were picketing, 
not for recognition, but in protest against the discharge of the five 
employees. 

Senator Morse. That is what they said they were doing. 

Secretary MircHe.u. Yes. 

Senator Morsr. Well, I am troubled in connection with Lewis Foods 
(115 N.L.R.B. 892) in which the Board said this in regard to a situa- 
tion very similar to my hypothetical : 

In the instant case the Board is of the opinion, contrary to the trial examiner, 
that the second of the union’s dual objectives, namely, striking to force the 
employer to reinstate certain dischargees, is equally violative of sections 
8(b) (4) (C). Whether or not the demand for the reinstatement of these em- 
ployees be considered a grievance, the union’s strike for such a purpose neces- 
sarily, in our opinion, is a strike to force or require the employer to recognize 
and bargain with the respondent as to this matter. 

The picketing of the union against the discharge of the employees, 
says the Board: 


Necessarily, in our opinion, is a strike to force or require the employer to 
recognize and bargain with the respondent. 


And the Board had one member that dissented, with this language: 


My colleagues say that a strike to obtain reinstatement of discharged em- 
ployees necessarily is a strike to force or require the employer to recognize and 
bargain with the respondent union as to this matter. 

As I see this aspect of the case, the union’s object (if it can in fact be treated 
as a separate object, which I doubt) was to secure unilateral rescission of 
earlier unilateral action by the employer. It by no means follows that such 
action would necessarily involve recognition of and bargaining with the union. 
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Well, as I read the case—there are some differences in facts, but I 
think the rule of law the Board is handing down would be no dif- 
ferent—the dissenting opinion would seem to follow your conclusion. 
But as I read the majority opinion, the very fact that they were acting 
against the employer because he fired some employees, the Board says, 
necessarily is a move on the part of this union to force recognition. 

Secretary Mircnetu. Well, Senator, let us try toexamine it. If the 
union were picketing with signs protesting the unfair labor practice, 
as I understand is your case, then the employer possibly, if you would 
extend your hypothetical case just a bit, the employer would charge 
that this was in truth not picketing against unfair labor practices, but 
was recognition picketing. 

Under those circumstances, under our bill, with that charge the 
National Labor Relations Board would be required in this instance 
to give top priority for a determination as to what the facts of the 
case were, and if the union could demonstrate sufficient interest, and 
this “sufficient interest” could vary under circumstances, it would 
have to be the decision of the Piend or the opinion of the Board, but 
if the union could demonstrate sufficient interest, then the organiza- 
tional picketing or the recognition picketing under our bill would be 
perfectly legal. 

Senator Morse. I have just received a note here from our colleague, 
the Senator from West Virginia. He has a very important meet- 
ing that he must attend, and he wants to ask just one question, and 
he asks if he could interrupt my examination. 

Mr. Reporter, I request that you put the West Virginia Senator’s 
questioning subsequent to my examination of the Secretary. 

(Secretary Mitchell was questioned by Senator Randolph. See 
p. 340.) 

Senator Morse. Now, Mr. Secretary, going back to my hypothetical 
which I have been using to typify the case, and going back again to 
the discharge of these five employees, and referring to that provision 
of the bill that deals with priority, do you think that it woukdien help- 
ful in this situation—and tell me if I am correct in my understanding 
of this bill—to provide for priority. 

Secretary Mrrcneuu. Yes, sir. 

Senator Morse. And as I understand, the employer gets a priority 
investigation by the General Counsel to determine whether or not the 
union is engaging in an unfair labor practice, and if it is determined 
that it is then an injunction is mandatory at that point against the 
union. 

But your bill I do not find provides the procedure, the same proce- 
dure for the union against the employer in the case of unfair labor 
practices, but that the union has to wait for the processes of the Board 
torun. Am I wrong about that, sir? 

Secretary Mircue.u. I think, Senator, that as to priority that the 
bill provides that either an employer or a union may—no, we are 
talking here of recognition picketing. 

It seems to me when you have the problem of charges and counter- 
charges, that the Board can consolidate these related matters and 
make its determination on this point, which is whether or not there is 
a sufficient showing of interest, and this is a matter, it seems to me, 
for the Board to decide. 
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Senator Morse. I am looking at this from the legislative language 
standpoint, and I wish that you would look at the language in the 
bill very carefully, because I still suspect the accuracy of your con- 
clusion. 

I think that where the union is involved on the basis of the em- 
ployer’s actions, as I see the bill, the employer can have it handled 
immediately and it will then proceed to a summary injunction; but 
the union, when it makes its charges in regard to an unfair labor 
practice, has to go through the established procedures of the Board. 

Secretary Mrrcneny.. Well, this, as I recall, Senator, is under the 
employee unfair labor practices. I think this illustrates the kind of 
situation you mentioned earlier. 

Iam giving you an off-the-cuff opinion on what is admittedly a very 
complicated matter which you have cited, and I would apprec iate it 
very much if you would restate these facts and let us—I think my 
answer was the correct one, but let us explore the thing fully as the 
Board would do. 

After all, the Board, like the courts, works day in and day out 
interpreting facts and reaching conclusions based on the law, and I 
do not presume to sit here and attempt to reach a decision which the 
Board may take weeks or days to reach. 

Senator Morse. I am not asking you to. 

Secretary Mircnery. No, I understand that. 

Senator Morse. We have made the questioning on the hypothetical, 
and the answers will be taken as such. I would appreciate it if you 
would prepare a memorandum on this question and file it for ‘the 
record, because I want you to have the full case in the record. 

I close this hypothetical with this observation : 

In my present opinion, and I may be wrong, I think this provision 
in the bill is one which I do not think is bal: inced, I think that the bill 
in this respect is unbalanced, and I do not think that it provides for 
a balanced procedure which is fair to the union. 

I think that you will run all the way through the Board procedures 
on this matter of whether or not these employees are to be reinstated. 
I believe that you will find that the union might necessarily have to 
strike to force the employer to recognize the employ ees, and then it 
would be enjoined. 

If that is to be the procedure, then I do not see how the bill is fair 
to the union. The employer can call for a mandatory injunction in 
his support, but the union has no such mandatory relief under the bill. 
The union cannot do anything with a priority against the employer 
as to unfair labor practices, unless I completely misunderstand the bill. 

Secretary Mitcueti. Not in this case, because the employer—may I? 

Senator Morse. I am just asking you to take this situation, the 
employee under the unfair labor practices, and give us a memorandum 
on the question as to whether or not the bill has the effect of being 
more favorable, proceduralwise, to the employer than it is to the 
union. 

I may observe that I do not approve of this whole procedure of 
injunctions, but if you are going to have injunctions in the field of 
labor relations, and if those mandator y provisions are not mutual, then 
I think you ought to have a section in the bill that will give to the 
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union the same summary jur isdiction to get a mandatory injunction 
as I think this section of the bill would give to the employer. 

I may be wrong there, but if you would prepare a memorandum on 
it, I would appreciate it. I believe you can understand that if you 
were in my seat, I am sure that before you voted on this bill, you would 
have to satisfy yourself whether or not the procedure is fair and that 
both sides have the same treatment. 

In other words, I am raising the question here this morning whether 
or not this section of the bill follows mutuality or fair treatment. I 
do not believe it does, and I always insist on it. 

Secretary MrrcuEty. We will be very happy to furnish such memo- 
randum, Senator. 

May I comment briefly, however ? 

As I understand your thinking, the mandatory injunction provided 
here for employers is against an ‘employee unfair labor practice. 

Do I gather that you are not quarreling with that per se, but are 
saying that there should be equity and there should be mandatory 
injunction provided for employer unfair labor practices ? 

Senator Morse. Yes, but I think that you missed my comment that 
I made before, that later I intend to discuss this full matter of man- 
datory injunctions again. I am speaking now of when it comes up for 
debate on the floor, and I am not trying to get the direct answer from 
you now about this matter or w hether or not mand: itory injunctions 
are to govern in labor relations. 

I think it is right for a Senator to question a witness so as to try to get 
information from him as to what the bill provides in relation to the 
kind of problems that I am raising. 

Secretary Mircneuy. JI understand. 

Senator Morse. My criticism of the bill is that I think that it goes 
too far in some directions and, furthermore, that I think it is very 
bad to have injunctive practices in the field of labor relations. 

Mr. Secretary, would you incorporate in that memorandum any 
comments that you want to make with respect to the hypothetical 
question I raise? 

Secretary Mircuetn. Yes, sir. 

Senator Morse. And would you also incorporate in your memoran- 
dum your comments about this: 

Suppose, Mr. Secretary, instead of picketing in protest, the union 
pickets for recognition. That is, instead of picketing in protest of 
the dischar ge of five employees, it says, “We are picketing for recog- 
nition.” 

That is clearly in violation of the provisions of the bill. How long 
could it picket ? The bill, as I understand, says “reasonable” or “a 
reasonable time.” 

Would “a reasonable time” be for the length of the unfair labor 
practice proceeding before the Board? W ould you put that in your 
written comments in your memor andum ? ? 

What I am trying to find out is what the word “reasonable” means 
in this bill. 

Secretary Mircnett. On that point we would be glad to incorpo- 
rate it in the memorandum. 

I might say, Senator, that I would think the “reasonable length 


of time” would depend’ in some measure on the facts of the case, 
the individual case. 
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And that would vary. For example, as you said here yesterday, 
a reasonable length of time for picketing one type of business might 
not be a reasonable length of time in another business, or a reason- 
able length of time under one set of circumstances might be different 
in another. 

However, we will try in the memorandum to set that forth. 

Senator Morse. O course, you have this problem also: You are 
going to have under the operations of this bill some very interesting 
possibilities of conflict in factfinding between what a court might 
find and hand down in a mandatory injunction proceeding and what 
the National Labor Relations Board may find after weeks and weeks 
of hearings on the same issue. 

Secretary Mircuei. Yes. 

Senator Morse. Am I being asked to vote for something here that 
1 think provides a procedural advantage to one or the other in this 
hypothetical ? 

I suspect that the procedural advantage would be to the employer. 
Would you cover that in the memorandum ? 

Secretary Mircneti. May I comment in passing? 

Senator Morse. You go ahead and comment. 

Secretary MircHett. Senator, this problem of what a court will 
do under given circumstances varies in courts, too. We have found 
that out in our wage-and-hour operations. In one circuit, we will 
get a decision on a certain set of facts, and in another circuit, we will 
not. 

Senator McNamara. May I interrupt to ask the chairman how 
long we are going to sit ? 

Senator Kennepy. My understanding is that the Secretary has a 
luncheon engagement. I believe we can sit until 12:15. Is that right? 

Secretary MircHe.u. Yes, sir. 

Senator McNamara. Pardon the interruption. 

Senator Morse. That was all right. 

Mr. Chairman, I have a number of other things to question the 
Secretary about. I have five and a half pages of problems here, and 
questions the answers to which I do think the committee and the 
Congress and the country are entitled to have the Secretary’s views on. 

Mr. Chairman, I am going to accommodate myself to your schedule 
and to the Secretary’s schedule, but I do feel that in accordance with 
my legislative function, the record must be made. When will the 
Secretary be able to return for our continuation of this discussion ? 

Senator Kennepy. Is this afternoon convenient ? 

Secretary Mrrcne.u. This afternoon or tomorrow. 

Senator Kennepy. We have scheduled two witnesses for this after- 
noon starting at 2. One is Mr. Hardenbrook of the NAM and the 
other is Mr. Gray, who is president of the Building Trades Depart- 
ment of the AFL-CIO. 

For tomorrow morning, we have Mr. Harrison and Mr. Hayes. 

It might be convenient to have the Secretary this afternoon and Mr. 
Hardenbrook and Mr. Gray tomorrow morning, and then Mr. Har- 
rison and Mr. Hayes tomorrow afternoon. 

It is convenient for Mr. Gray—is Mr. Hardenbrook here? 

Is anybody from the NAM here? 
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Then, unless I hear to the contrary, Mr. Hardenbrook will come 
back this afternoon. If we do not get finished today, we can resume 
tomorrow. 

Mr. Mitchell, can you come back tomorrow afternoon ? 

Secretary Mrrcnety. I am sorry, Mr. Chairman. I said tomorrow 
morning, but, Mr. Chairman, I find that I have an out-of-town en- 
gagement that conflicts. 

Senator Morse. Mr. Chairman, if he can come back this afternoon 
I believe that in an hour or an hour and a half I can have what I need 
from the Secretary. We are laying the foundation for debate on this 
bill and I think that we can raise some of these points and have the 
Se make his comments; then he can file a memorandum with 
greater detail later. 

Senator Kennepy. Can you come back at 2:15? 

Secretary Mircuet.. Very good. 

Senator Morse. Mr. Chairman, may I just finish this one question 
so that we can have some continuity here? 

The next facet of this same hypothetical involving the case of un- 
fair labor practices including the discharge of these employees is, how 
long do you think the union would have to wait for the Board and 
court to determine its right to represent the employees, in light of the 
circumstances that ordinary unfair labor practices cases, am I fair in 
saying, run somewhere between 2 and 3 years in some instances, 4 

ears 
. Secretary Mircuett. Well, I doubt that, Senator. This is a matter, 
I suppose, that the Board is best equipped to answer in terms of its 
workload. 

Senator Morse. Well, I wish you would do that, but let me say that 
I am talking about refusal-to-bargain charges filed by the union. 

Secretary MircHetu. Yes. 

Senator Morsg. And the conclusion I came to deals again with this 
theory of mine, that the bill has an unbalanced procedure as far as 
fairness to the union is concerned because, whatever the period of 
time—I happen to know that on the basis of the past record, that the 
National Laker Relations Board cases do drag on because of the work- 
load of the Board for 2 or 3 years and more—if the union has to wait 
that long, then does not your bill put the employer in this advan- 
tageous position, that the employer can say, “I will take my chances 
with the unfair labor practice because it takes the union 2 or 3 years to 
try to get a final decision and by that time I will have them whipped.” 
Under the Taft-Hartley law as the Board has been operating that is 
just what has happened. The delay means defeat for their recognition 
cause, whereas the employer is in a position under your bill to get 
a quick mandatory injunction against the picketing, against their 
only effective way to compel recognition. The employer thus is in a 
more strategic position to accomplish his objective of defeating the 
union. That is the problem I want to raise with you and have you 
comment on, whether or not there is any merit in my present feelin 
that the procedures of this bill, I am sure unintentionally but I thin 
it is the result, favor the employer and will put the union at a greater 
disadvantage ? 

Secretary Mrrceneti. Well, I would like to comment in a memo- 
randum. 
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Senator Morse. Yes. 

Senator Kennepy. You want tocomment? 

Secretary Mircuetn,. Mr. Chairman, the Senator suggests that I 
comment on this ina memorandum which I will do. 

Senator Morsr. Yes. Now, going back to our discussion about in- 
junctions, then, in all fairness heal not the bill provide for manda- 
tory injunction procedures for the union against the employer in the 
field of unfair labor practices—and I have already told you that I 
abhor the whole idea of injunctive processes—but 1f you are to have 
those injunctions, then should not the bill have another section in it 
that would give the same injunctive procedures to the union ? 

Secretary Mircuety. You mean, in the case of an employer unfair 
labor practice. 

* * * * * ps * 


(The following question by Senator Randolph was asked during 
Senator Morse’s interrogation of Secretary Mitchell.) (See p. 335. y 

Senator Ranpoten. I appreciate the courtesy of the Senator from 
Oregon in allowing me to ask a question. The West Virginia con- 
gressional delegation has a conference with the Secretary, of Com- 
merce in reference to residual oil imports as they affect our coal indus- 
try. I must be present. 

As I understand, Secretary Mitchell, the present law would provide 
that a union which had not complied with the Taft-Hartley reporting 
requirements, a union such as the United Mine Workers of America, 
had every right to organize workers and represent them. 

The Arkansas Oak Flooring Co. case which was decided by the 
Supreme Court sometime ago stated that was valid. 

Now, under the administration bill in section 504, it seems to me 
that such a union as the United Mine Workers of America would be 
precluded from organizational picketing when it represents a majority 
of the employees. These miners, because they had never been under 
the National Labor Relations Board election; in other words, because 
it isa noncomplying union, in this instance. 

Now, under your administration measure, all that the employer 
would have to do is to hold out for a reasonable time, whatever that 
time mighe be, and then obtain a mandatory injunction against the 
mine workers representing the majority of the employees. 

Would you care to comment, if I am correct or incorrect in this 
observation ? 

Secretary Mrrcnety. If I understood you correctly, Senator, you 
are citing the case of an uncertified union, in this case the Mine 
Workers, who truly represent the majority of workers in a plant 
and who are seeking recognition, and your question is, paraphrasing 
it, as I understand it: Does such a union have e any lesser rights than 
a certified union ¢ 

Well, one lesser right it has even today is the right of access to the 
Board. The United Mine Workers Union has not chosen so far to 
use the processes of the Board. Their recognition by an employer 
comes about by mutual agreement after, ‘sometimes, a privately 
conducted election. 

Now, what the redress is, actually, under the circumstances today 
and as I understand the present law, the Mine Workers would be— 


either the Mine Workers or the employer could have access to the 
Board. 
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Mr. Rothman hands me a note here in which he says: 


If it has sufficient interest, sufficient interest meaning the majority of the 
workers or whatever the determination of “sufficient interest” might mean, it 
does not have to be a covered union. 

By “covered” I suppose you mean by the National Labor Relations 
Board ? 

Mr. Roruman. Qualified. 

Secretary MrrcHe.u. Qualified : 

But if it wants to get the National Labor Relations Board sanctions for its 
actions, it must be covered. 

Now, this is essentially what I said before. Have I answered your 
question ? 

Senator Ranpvouen. Mr. Secretary, I think so. In this case, the 
case of the United Mine Workers of America, it does have 
“sufficient interest” —— 

Secretary Mircne.u. Yes. 

Senator RanpoutpH. But it is not covered, and has been in such a 
position, although it represents the majority of the workers in that 
industry ¢ 

Secretary Mircneiy. That is right. 

Senator, as I tried to make the point yesterday, it does not follow 
that every union which does not use the processes of the Board is 
per se a racket union or enters into a sweetheart contract, because 
there are many unions who for various reasons have elected not to 
use the processes of the Board, and there are many unions that are 
certified, certified in the sense that they have complied with the pro- 
visions of filing, who, in particular cases, may not choose, along 
with the employer, to hold a Board election, but such relationship is, 
in my opinion, fair and sound and completely in accordance with 
sound industrial relations. 

Senator Ranpoupu. I thank the Secretary very much. 

* * * * * * * 


Senator Kennepy. May I ask the Secretary if it is convenient dur- 
ing the luncheon hour for counsel to give an example brought before 
the McClellan committee where a union has carried on recognition 
picketing after an election has been held? 

Secretary Mircue.ty. Before the McClellan committee? 

Senator Kennepy. That is right. 

Secretary Mircuetyt. I am sure there are many examples of 
that—— 

Senator Kennepy. No. I would like to know if you could give me 
an example of where recognition picketing has been carried on after a 
valid election has been lost by a union; first, if there is any such ex- 
ample and, secondly, if there is any such example which is not free 
from a present breach of the law, in other words, where the picketing 
might have been for the purpose of extortion or some other purpose. 
In other words, I am trying to find out the evidence before the Me- 
Clellan committee which caused you to make this particular recom- 
mendation. 
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Secretary MircHeiy. We will be happy to look that up. 

Senator Kennepy. We will resume at 2:15. 

(Thereupon, at 12:15 p. m., the subcommittee recessed to recon- 
vene at 2: 15 p. m. of the same day.) 


AFTERNOON SESSION 


Present: Senators Kennedy (presiding), Morse, Goldwater, and 
Prouty. 

Sennioe Morse (presiding pro tempore). Mr. Secretary, if you 
don’t mind, you and I will proceed. 

Senator Gotpwater. I was sorry that I wasn’t here this morning, 
because I wanted to hear your interrogation. But I understand that 
you are oe what Senator Kennedy was doing in the hypotheti- 
eal field. And I know it would be of great value to me, because I am 
not a lawyer, if we could have the complete background not only 
of the hypothetical case, but of the cases cited from the NLRB reports, 
as well. Would you do that? 

Senator Morse. What we are doing, Senator, is raising these ques- 

uestions, and then the Secretary makes comment now, and then he has 
the privilege of filing a memorandum on each case to show the effect of 
his bill in relation to that particular hypothetical. 

Senator GotpwaTer. Would you allow the Secretary, then, when 
you refer to NLRB cases, to insert in the record the whole case or 
pertinent parts of it? 

Senator Morse. We will have an understanding, then, that when a 
case is cited, the whole case or pertinent parts may be put in the record. 
I did that with the only one I referred to this morning. 

Mr. Secretary, suppose the company, hearing that X union was 
organizing its area, decided to encourage an “inside” union restricted 
to its employees. It provides them with free legal services and time 
off from work for organizational purposes. 

It gets the word around through its supervisors that loyalty to the 
company requires joining this “inside” union, usually referred to as a 
“company union.” The few active opponents to this company pro- 
gram are discharged. When the inside union gets a majority signed 
up, the company agrees to recognize it, and then negotiates a labor 
agreement with the inside union. 

That isa common pattern. At this point, X union becomes active, 
and a considerable number of employees join it. The first question 
is, A, isn’t the inside union clearly subject to disestablishment under 
8(a) (2) of the Taft-Hartley law ? 

Secretary Mrrcnety. Well, I think the question here, Senator, 
would be a determination by the Board as to whether or not the 
employer has recognized this union in accordance with the act. 

Senator Morse. Let’s assume that the Board, to shorten my discus- 
sion, let’s assume that the Board would find that this is a company- 
dominated union, a situation that is in violation of the act, and there- 
fore it would be subject to disestablishment; let’s assume that. 

Secretary Mrrcneii. Then what is your question ? 

Senator Morse. I have assumed the answer to my first question. 
How long in your opinion do you think it would take to disestablish 
the union if the pe. “ssa wanted to insist on his full rights of appeal 
through the courts? 
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Secretary Mircueti. Well, here again, Senator, this is a matter of 
administrative practice of the National Labor Relations Board. And 
the answer to the question, to the hypothetical question, I think, 
ought to be procured from the Board. I would be very happy to do 
that, to make the record complete. They are the only ones that can 
give me some indication, or give you some indication of the length 
of time that they would think that the question you propound could 
be answered. 

Senator Morse. We will have them up, and we will get their an- 
swers, too. But I ask you this, so that we can have a basis for dis- 
cussion of the point on the delay. 

Secretary Mircnett. Yes; I understand. 

Senator Morse. Would you agree with me, based upon your ex- 
perience, that if an employer under such situation took advantage of 
every appeal right that he would have, that in a typical case of this 
type it would take at least a year, and possibly two or more? 

ecretary Mircnuetu. I think, Senator, that that would be a fair 
assumption, a year. You are talking now of the operation of the act 
as it is presently written ? 

Senator Morse. As it is presently written. 

Secretary Mircuett. As it is presently written, yes. 

Senator Morse. Now, during that period of delay time, could X 
union picket for recognition, in view of the fact that the employer 
has recognized and signed an agreement with this inside union? 

Secretary Mircuexy. It is our belief that the answer is “Yes”— 
the answer is yes if the X union could demonstrate sufficient interest 
on the part of the employees. 

Senator Morse. But the other union is recognized. 

Secretary Mrrcne.y. I thought you said that it was not. 

Senator Morse. No; the other union, the company union, has been 
recognized. 

Secretary Mrrcneiyt. But not in accordance with the act. 

Senator Morse. The employer has recognized it and negotiated an 
agreement with it. 

Secretary Mircnett. Yes. But our proposal says, unless a union 
has been recognized in accordance with the act. 

Senator Morse. But you have got to go through Board litigation 
before you could reach that conclusion. If the employer has nego- 
tiated with this union and signed a contract, and the union started to 

icket, wouldn’t the union under your bill find itself in great difficulty 
immediately ? 

Secretary Mitcuet.. I don’t think so, Senator, if I understand your 
hypothetical question. If the outside union proceeded to picket, then 
the only way that picketing could be oer would be by a complaint 
of the employers that this picketing was being done without a sufficient 
interest on the part of his a in that union. 

The Board, on receiving that complaint, then is faced immediately 
with deciding whether or not there was a sufficient interest, and the 
whole question of the right of the outside union to picket is 1 matter 
for Board decision. 

As I understand your question, and the set of circumstances, there 
would be no delay pending the disestablishment, as you point out, of 
the company-dominated union, because the picketing by the outside 
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union would raise the question immediately as to whether or not this 
picketing was legal under our proposal, because it would be legal 
under our proposal for a union to picket an establishment which had 
a contract with a union not in accordance with the act. 

Senator Morse. Let me go back to it again. 

This employer has this signed contract, let us say that he has got the 
signatures of 80 percent of his inside employees, and X union, the 
outside union, stretches the picket line; what under your bill stops that 
employer from going, under this priority arrangement of yours, to the 
Board immediately and saying, “Here, we have a collective bargaining 
agreement, here it is, these employees want it,” and the Board, under 
your provision, of necessity would appear before a court for a manda- 
tory injunction against the picketing ¢ 

Secretary MITCHELL. Don’t you think, Senator, that in that case 
there would be a counterclaim of a company-dominated union, which 
would make the point that the agreement between the employer and 
the inside labor organization is not in accordance with the act ¢ 

Senator Morse. "That is the very point I wanted to bring up—now 
we are at issue—that is the very point that I think we ought to get 
cleared up. 

In my judgment, when they filed that charge which you say would 
have to be filed, it would take 2 to 3 years to decide this allegation 
of an unfair labor practice on the part of the employer alleged by 
the union. As I read your bill, the Board would not give any priority 
procedure to the union’s charge of an unfair labor » practice against 
this employer ahead of the long list of unfair labor charge cases 
pending before the Board. My point, Mr. Secretary, is—and this 
is why I think it is so important to get it clear in the record for an 
understanding of your bill, maybe this is not your intention. Under 
your bill you “have a proc edure that helps the employer against the 
union when it pickets to get a mandatory injunction against the 
union, but when the union alleges in such a case that the employer 
is pr actic ing an unfair labor practice, I think the union then has to 
go through “the regular procedure of the Board. If I am mistaken 
about that, I think it would be very helpful to your bill to get it cleared 
up in this record. 

Secretary Mrrcneti. Well, Senator, I think you are mistaken, be- 

cause I come to the central point, that when the outside union begins 
to picket, it can, under our bill, picket, the natural procedure would 
be for the employer to object to the picketing, because it is organiza- 
tional or recognition picketing. And then the whole question, it 
seems to me, is before the Board, as to, one, whether or not the labor 
organization that represents the employees inside the plant is in truth 
or in fact a labor organization that has a contract in accordance with 
the act—if it is found that it is not, and that the outside union has 
a sufficient interest inside, it seems to me that the organizational 
picketing would be permitted. 

Now, you have made.a number of assumptions here, one as to the 
length of time all these procedures would take in the Board, and 
vou have made an assumption, I believe, as to what the Board might 
do under a particular case. And I think that if you desire, as I do, 
that the record here be complete and exhaustive, that I would like 
to supplement what I have said here, which I believe to be facts, with 
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a memorandum that would take all of the assumptions that you have 
made and expound on them. 

Senator Morse. I respectfully request that you do. 

Secretary Mrrcnetu. I do think, however, that at a cursory look 
at your hypothetical case, the fears that you have are not real. 

Senator Morse. You produce the memorandum. 

Now, let me tell you what I think is the position you are in. If the 
Board is going to be able to give priority to these charges of unions 
that an employer is engaged in an unfair labor practice, you are going 
to increase the number of picket lines, I respectfully point out to you. 
Because, by picketing you are going to get such cases of unfair labor 
practice considered ahead of the backlog of unfair labor practice 
cases pending before the Board—and they are very many, as the 
Board can tell you if you will talk to them. You must appreciate we 
have in past records of this committee when the members of the Board 
have been up talking to us about the backlog problem, evidence that 
makes my statement of a year’s delay an understatement. 

In view of this backlong condition I would have you consider this 
when you prepare the memorandum, that if all a union has to do, then, 
under your bill, if you are correct, to get disposal of an unfair labor 
practice case, is to stretch a picket line, and say, “We are stretching a 
picket line, because here is an unfair labor practice that this employer 
has been engaged in,” you will then get that case moved ahead of the 
whole backlog of unfair labor practice cases that the Board has got 
before it. I don’t think that is your purpose. 

Secretary Mircuetyi. Of course not. And, of course, Senator, you 
are assuming that the union in so doing could justify that it had suffi- 
cient interest to justify an organizational picket line. 

Otherwise I doubt that the union would undertake to picket against 
an unfair labor practice and, as you say, then stretch the picket line, 
as I understood what you said, so as to force a Board consideration of 
an organizational picket line question. 

The union would be quite foolish to do that, unless it had a sufficient 
interest showing. And if it did, it is to the union’s interest, it seems 
to me, to do as you suggest. 

Senator Morse. It is to the disadvantage of every other union that 
has got a case that has been pending for many months. 

Secretary Mircnetu. But if in fact this is for the purpose of organ- 
izing, and for the purpose of achieving certification and a contract, 
isn’t it to the advantage of sound industrial relations that this be done 
as quickly as possible ¢ 

Senator Morssg. I certainly agree with that, but not by way of this 
type of procedure that places other causes to the disadvantage that 1 
think vo would put them at. 3 

And I would point out further that the union isn’t going to have 
very much difficulty in stretching a picket line to meet your procedure 
in alleging some unfair labor practice on the part of the employer. 

I am raising the question as to whether the procedure provided here 
might not be subject to abuse on the part of the union, if you are cor- 
rect in your statement that the union, by stretching a picket line, could 
get. its unfair labor practice charge ahead of the other cases that are 
before the Board. 


36552—59——23 
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Secretary Mrrcuetx. I want to make clear, Senator, that I said, if 
the union felt that it had sufficient interest. By stretching, I assume 
you mean stretching a picket line which is for the purpose of protest- 
ing an unfair labor practice into a picket line that is for organiza- 
tional purposes. 

Senator Morse. In the Lewis Foods case I cited this morning, the 
Board said in its opinion that a strike in protest against discharges 
amounts in fact to picketing for an organizational purpose ; moreover, 
it seems to me that the Board has indicated in so many of its deci- 
sions that it takes for granted that the ultimate purpose ‘of the union, 
in many, many of these cases is for or ganizational purposes anyway. 

Secretary Mrrcuert. Mr. Rothman just pointed out that the court 
overruled the Board on the case you mentioned this morning. 

Senator Morsr. Which court ? 

Mr. Roruman. The circuit court overruled that particular case. 

Senator Morsr. On this point? 

Mr. Roruman. Yes, on both certification and picketing. 

Senator Morsr. But on this particular point the court overruled 2 

Mr. Rornman. Referring to that case. 

Senator Morse. ‘The court reversed the Board’s particular point in 
this regard ? 

Secretary Mircueiy. No; not in regard to that particular point. 
But as I pointed out this morning, Temtane- bee did not cite the 
whole case, you cited only that part—and this is a matter of inci- 
dental information, that the court overruled the Board in this case. 

Senator Morsr. It is my statement that the position of the Board 
on this point hasn’t been overruled, and it is still Board policy. 

Secretary Mircuetx. That may be correct. 

(At the direction of the chairman, in order to remove any doubt as 
to the holding in the Lewis Foods case, the following letter has been 
inserted into the record. In a case reported at 42 LRRM 2209, the 
Supreme Court disposed of a procedural question (arising from the 
identical fact situation) regarding the subpena power of the Board :) 

NATIONAL LApor RELATIONS Boarp, 
OFFICE OF THE GENERAL CouUNSEL, 
Washington, D.C., February 12, 1959. 


Hon. JoHN F. KENNEDY, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR KENNEDY: This is in reply to the three questions in your letter 
of February 9, 1959, regarding the court proceedings in the Lewis Food Co. 
case, the Board’s decision in which is reported at 115 NLRB 892. 

1. The district court issued a section 10(1) injunction in the Lewis case on 
October 19, 1954. An appeal was noted by respondent but ultimately it was 
dismissed by the court for lack of prosecution, 

2. Proceedings to enforce the Board’s order were not instituted; respondent 
complied and the case was closed. 

3. No court proceedings ensued in the matter which in any way resulted in 
doubt being cast on the Board’s decision. 

Should you desire any further information regarding this case, I will be happy 
to furnish it. 

Sincerely yours, 


JEROME D. Fenton, General Counsel. 


Senator Morse. Now, we come to this matter of sufficient interest 
that you referred to, Mr. Secretary. I am always interested in the 
language of art in legislation. What are the criteria in your bill 
that limit or define sufficient interest? Or is this a legal concept that 
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is going to be subject to interpretation by the courts from precedent to 
precedent ? : 

Secretary Mircuetn. Well, I would assume, since there is no cri- 
teria in the bill, that eventually the question of sufficient interest as 
determined by the Board may be subject to court review. 

Senator Morse. Why did you use the phrase “sufficient interest” ? 
What did you have in mind ¢ 

Secretary Mrrcnen. Well, I think it would vary—and this is a 
question of the facts of a particular case-—the degree of interest or 
sullicient interest, 1 think, would vary from case to case as the facts 
and all of the factors in the case may dictate. I could conceive, for 
example, of a case where a union at one time had a majority number 
of the employees signed up, but because of the harassment of the 
employer in various ways, that majority might have dwindled to a 
very, very few, and then on the occasion of the union picketing to 
protect itself against the harassment of the wear OK" that the Board 
might well decide that the few employees who still retained their 
membership in the union was a sufficient interest, based on the history 
of that case. 

That is why I would not like to see in a bill of this kind any per- 
centage or any criteria, because I think so much depends, as you 
pointed out this morning, so much depends on the facts in each par- 
ticular case. 

Senator Morse. You can be helpful on this subject in the memo- 
randum. My criticism of your bill, Mr. Secretary, is the use of the 
phrase “sufficient interest,” because the bill is subject to legal in- 
terpretation. You propose to give to individuals with the power of 
decision the discretion to apply such criteria as they determine may 
fall within the phrase “sufficient interest.” I think that is always 
dangerous. I think that in connection with the drafting of a law 
in the first place, and the administration of it in the second place, 
it is important that we spell out very clearly the limits of discretion 
that any judicial officer or any administrative officer can exercise. 
I would respectfully say to you that in my judgment, although it looks 
like a very plausible senien: “sufficient interest,” that when a person 
in a determinative capacity comes to render decisions on the basis of 
contentions made before him and evidence presented to him, and he 
is given a wide latitude to produce great variation in decision, that 
comes pretty close to endangering the principle of government by law. 

I would urge that you take a look at your bill from the standpoint 
of whether or not you should put some limitations or criteria as to 
“sufficient interest,” so that we would have some check on the people 
that are going to decide these cases. 

I find myself fearsome of this much latitude, “sufficient interest.” 
I say, what is it? What certainty do we have of uniformity of 
application? It is too much discretion in my opinion. 

Secretary Mircneti. Of course, Senator, I suppose this is really a 
matter of degree of judgment or discretion that one would want to 
place in a judicial or quasi-judicial body such as the National Labor 
Relations Board. 

Of course, you know better than I, the whole theory is that the 
Board in this area has expert ability, as I understand the law based 
upon its decisions, and the court reviews of those decisions. 
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Senator Morse. But you see, Mr. Secretary, in this particular field, 
the decision of the General Counsel applying “suflicient interest” will 
have a great bearing on whether a mandatory injunction is going to 
flow. ‘The General Counsel may be unwise in that decision, but his 
finding will support the court action for a mandatory injunction; 
there is the injunction ; you have got it. 

I don’t want any unlimited or too broad a discretion exercised by 
any person in that preliminary procedural step before the granting 
of an injunction, because I know how dangerous injunctions can be, 
both to employers and to unions. 


We know from past history how dangerous they can be to the free 
labor movement. 


I close my point on that, and will be glad to have such comment 
as you may wish to add. 

My criticism is, I don’t think your phrase “sufficient interest” is 
tied down with a criteria complex in order to prevent what I feel 
might develop into abuse of discretion. The damage is done, the 
union is destroyed, and if subsequently in some appeal, a court says 
it develops that this General Counsel went too far in this matter, that 
isn’t going to bring a destroyed union back into being. 

Senator Gotpwater. Will the Senator yield ? 

Senator Morse. Yes; I yield. 

Senator Gotpwater. I don’t like to take advantage of his generosity, 
but I think this is a point that we could clear up by this fact, that 
where sufficient interest is indicated here, and the Board makes a 
decision, it is my understanding that that is immediately appealable 
to a court. 

Now, in section 9(c)(1) of the Taft-Hartley Act, we find this 
language similar to that which you objected to. I will just read it 
if you don’t mind: 

Whenever a petition shall have been filed in accordance with such regulations 
as may be prescribed by the Board, (a) by an employee or a group of employees 
or any individual or labor organization acting in their behalf, alleging that a 
substantial number of employees wish to be represented for collective bar- 
gaining— 

Et cetera, et cetera—now, we have the Board determining practically 
the same kind of language in the Taft-Hartley that you object to here, 
so it might be an area that we should look into for amendment of the 
Taft-Hartley. 

Senator Morse. That is with the concrete fact of counting noses. 

Senator Go_pwaTer. No, sir; it says “a substantial number,” it is 
left to the judgement of the Board, and it is not appealable. 

Senator Morse. I say to my good friend from Arizona, you are 
laboring under the delusion that I like the broad discretionary powers 
granted under the Taft-Hartley Act. You are mistaken, I opposed 
them vigorously in 1947 on the floor, I warned that that kind of 
discretion was bad. I made a 5-hour speech a couple of years ago 
in the Senate against a number of instances of the National Labor 
Relations Board in exercising what I thought was excessive discretion 
on its part. 

In that speech I criticized 11 decisions at that time, and subsequently 
9 of them were reversed by the courts. But a lot of unions were 
damaged because of that exercise of discretion by the Board. I don’t 
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want to sit by in silence and see another labor bill passed, under this 
very plausible phrase “sufficient interest,” and then find that when 
they come to employ it in specific cases, we get an extension of what I 
consider to be the abuse of discretionary ‘practices of the National 
Labor Relations Board. 

Senator Gotpwater. Now, would you agree, that even though you 
object to the expression “suflicient interest,” and also indicate objec- 
tion to “substantial number” as in section 9, that the ability to appeal 
this to a court immediately is a vast improvement over the restrictive 
provisions of section 9 that prohibit appeal to a court. 

Senator Morse. J think there are two questions, Senator. 

First, we are talking here about sufficient interest in connection 
with getting elections, and second a question of appeal to the court. 
It isn’t quite that easy, I mean when you say you have got to have 

aright to apepal, that that doesn’t 

Senator Gorpwarer. If there was an appeal before, there will be 
an appeal now. 

Senator Morse. The most important thing from both the employer 
and the labor standpoint in most of these labor cases is the matter of 
old man Time, it is the time factor. And I am fearful that this 
language in this bill is going to grant discretion so that it could be 
abused. 

Secretary Mircnery. Senator, may I comment on your last state- 
ment ? 

Senator Morse. Yes, sir. 


Secretary Mrrcnety. I think I share with you a fear of capricious 
and unwarranted action of an employer destroying a union, as you 
point out. 

On the other hand, I am sure that you will agree with me that we 
do not want either for an individual or a group of individuals to 
capriciously and unwarrantedly destroy an employer. 

Senator Morse. That is right. 

Secretary Mrrcne.ti. And I think the central point of our organi- 
zational picketing proposal is that we want to place a limitation on 
picketing, not a general limitation, but a limitation on a picket line 
which has for its object foreing an employer or requiring him to 
recognize or bargain with a labor organization which does not in 
truth represent any of his employees, or so few that there is not suf- 
ficient interest. 

I think this is the whole point, that a picket line or a picket can 
in some instances move to destroy a business very quickly, where 
there is no desire on the part of the employees of that business to 
join the particular union. And this, I think, is a matter of concern. 

Senator Morse. I understand your point of view. But if this re- 
mains in the bill unchanged, and it gets to the floor of the Senate 
in this form, I want to give consideration then to possible modifying 
language that would give more definite criteria to it than I think 
is in the bill. And any help you can give me along that line that 
will still accomplish your purpose, I would appreciate it very much. 

Secretary Mrrcneti. Well, we would be very glad to look into it, 
Senator. 

Senator Morsr. Mr. Secretary, your bill, section 504, suggests that. 


a union cannot picket for 12 months after a valid election has been 
conducted. 
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Can it picket if objections to the election have been filed 4 

Secretary Mrrcnein. Well, it is my understanding that a valid 
election results in the certification of that union as the collective bar- 
gaining agent for the employees and possibly a contract—— 

Senator Morse. The union has lost, in my case. 

Secretary Mircne.y. The union has lost ? 

Senator Morse. The union has lost. And it is filing objections to 
the election. Can it picket? 

Secretary Mrrcneuy. I would think so. 

However, I would like to reserve that, because I would like to look 
into it. But it seems to me that if the National Labor Relations 
Board processes have not been completed, there is still a question as 
to whether or not the election results truly indicate the wishes of the 
employees. 

Senator Morse. I hope they can under your bill. And that is why 
I have raised this question, Mr. Secretary, because I think it is very 
ambiguous as it is presently worded. I am not sure that they can 
picket, or for how long. I would like to think that they could picket 
for that period of months it would take for the Board to handle the 
objections to the election. But as I read your bill, literally it seemed 
to me that after the Board said, “Here is the election, here are the 
results of the election,” that that would deny to the union the right 
to picket for 12 months. That is the interpretation I should give to 
vour bill as presently written. 

Secretary Mrrceneuy. I would think that the Board action has not 
been completed until it has disposed of the objections. 

Senator Morsr. Staying with my hypothetical now, suppose the 
union lost the election, and it raises no objection, but another union 
decides to come in and picket, “We would like to try to organize this 
plant.” Could they do it? 

Secretary Mrrcnexi. Under our bill, no. And the reasoning here, 
Senator, is that after an election has been held, and the employees 
vote for no union, it seems reasonable to me that the employees and 
the employer of the plant in question should not be subjected to con- 
tinual harassment, because it is conceivable, if you want to use hypo- 
thetical cases, it is conceivable that another union in collusion with 
the union that has lost, will set up a picket line with some other name 
on it. 

Senator Morse. It might be. 

But let me take a case that would not involve collusion. Here is 
an employer, and a union that sought an election, and the union lost, 
and the reason the union lost was that the workers in that plant knew 
that the leadership of that union was composed of a bunch of Com- 
mies, or racketeers, or “no goods,” and they wanted nothing to do 
with them, and they voted them down overwhelmingly. 

And when that union lost, a responsible union came along 30 days 
later and said, “Well, maybe they have had their fill with that bunch, 
and we will come in now and give them a chance to join a good 
union.” 

As I read your bill, under that hypothetical, that union wouldn’t 
be able to stretch an organizational picket line for quite sometime. 

Secretary Mircuetzi. Twelve months. 

Senator Morsg. Twelve months? 

Secretary Mrrcnety. That is right, sir. 
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Senator Morse. I raise the question as to whether or not here you 
couldn’t get some language that would govern that particular situa- 
tion. 

I don’t think you are harassing the employer there. 

Secretary Mircuety. And the employees. 

Senator Morse. And the employees—I don’t think you are harassing 
the employer and the employees there, when the first election was an 
election that involved a Commie union, or a racketeer union, and the 
second proposal for organization and election involves a decent labor 
union, with which the employer ought to be required to do business 
under the law, without that union having to wait 12 months. 

Secretary Mircneity. Then, Senator, wouldn’t you have to have 
some determination by somebody as to what is a racketeering union ? 

On the Commie end of it, of course, unless the union has signed 
under the present law a non-Communist affidavit, it couldn’t use the 
services of the Board. 

But how would you propose setting up criteria in the law as to what 
a racket union is? 

Senator Morse. You have been testifying in regard to other parts 
of the bill providing for what I would call analogous procedures 
that would give the Board under this so-called priority procedure an 
opportunity to render a valid judgment on things not too far remote 
from this kind of problem, preparatory to deciding whether or not 
there should be a mandatory injunction. 

Now, why couldn’t you use language in the bill that at least would 
give some protection to a legitimate, decent, good-faith union that 
wants to come in after a no-good union has caused a lot of trouble 
in that plant to both the employer and the union and say, “Here, we 
offer you now a decent labor contract” ? 

I don’t think that those employees should have to wait 12 months 
before they would have the advantage of an opportunity to vote on 
whether or not they want that kind of representation. 

Secretary Mircuen.. Of course, I am sure you recognize, Senator, 
that you are citing the abnormal case. And I still come back to this 
point that in order to make such a procedure work, there would have 
to be some determination as to what is a racketeering union. 

In addition, I might point out, of course, the honest union, in the 
case of this honest union versus the racketeering union, the honest 
union under the law would have other means of organizing other 
than the picket line, if it wanted to use them. 

Senator Morse. But suppose it decided that under those circum- 
stances that was its best approach? It ought to have a right to exer- 
cise that discretion. 

Secretary Mircnenz. I would think that for the major good that it 
would be difficult, unless you defined a racketeering union, to make 
your point. 

Senator Morss. Well, you can have a free Commie union known to 
the rank-and-file workers, and still not have a situation where you get 
in any difficulty with the National Labor Relations Board, if its 
leaders lied and signed the non-Communist affidavit, as I am sure 
Commies will always do if they think it serves their purpose. 

You could have a union in fact that was Commie, and the workers 
knew it was Commie, but it had its affidavits all on file; it would have 
the right to proceed under the procedures of the Board. 
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I don’t press it any further, other than to say that I am not so sure 
you shouldn’t get some exception, exception language in this part of 
the bill that might cover this type of situation. 

What about the union, Mr. Secretary, which won an election and 
was certified 

If the employer then refused recognition, your bill would make it 
illegal for it to picket for recognition, as I read your bill, page 62, 
line 10—and if counsel will look at it, I may be wrong—my hunch is 
that it is a mistake in draftsmanship and not intentional—let me give 
you my hypothetical again. 

If the union won the election and was certified, and the employer 
then refused recognition in spite of the certification, I doubt if the 
union could picket. 

Secretary Mircuett. Yes, because it would be in the face of an em- 
ployer unfair labor practice. 

Senator Morse. What are you going to make the union do, then, 

vait until you try the unfair labor practice against the employer ? 

Secretary Mircnety. No, he could picket for—in other words, our 
bill would permit the union in the case you cite to picket as they have 
the right to picket now. 

Senator Morse. Well, if the employer takes the position that the 
NLRB has no jurisdiction over it. 

Secretary Mrrcnetu. Because of what ? 

Senator Morse. Maybe he claims his employees are agricultural. 

Secretary Mitcnuet.. Weil, if you 

Senator Morsr. He may say he is too small to meet their standards. 

Secretary Mircuretn. But you said earlier, in citing your hypo- 
thetical case, that this was the case of a union which had won an elec- 
tion and had been certified. 

Senator Morse. Yes. But the employer fought it every inch of 
the way. 

Secretary Mircne ty. Now let’s follow the case that you started out 
with. You said, this is the case of a union which won an election and 
was certified, certified by the Board. So it comes under the NLRB. 

My answer to your question is that if that is the case, and the em- 
ployer refuses to bargain, the union, under the present statute, can 
picket, and under our proposed change, could picket. 

Senator Morse. Don’t forget the next step of the proceeding is that 
the employer goes to the Federal court. 

I want to know, if the case is pending before the Federal court, 
under the language of your bill, can this union picket ? 

Secretary Mircueiy. Yes. 

Senator Morse. Your bill aims at curtailing picketing where the 
object is forcing or requiring an employer to recognize or bargain with 
the union. 

Assume no union in the plant, and no unfair labor practices—let 
me restate it—your bill, as I understand it, aims at curtailing picketing 
where the object is forcing or requiring an employer to recognize or 
bargain with the union. 

Now, assume no union in the plant, and no unfair labor practices. 
A, how about picketing to force the adjustment of grievances? Is 
that possible under your bill? 
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Secretary Mircuetx. Well, you have to make an assumption, too, 
don’t you, that there are employees in the plant that belong to the 
union ¢ 

Senator Morse. Oh, yes, 10 out of a hundred. 

Secretary Mircureii. My interpretation of the bill, in the same way 
as in answer to the unfair labor practice is, that if the picket line were 
for the purpose of enforcing a grievance, that it would be permissible. 

I would like to—— 

Senator Morsr. I think so, too. I want to get this legislative his- 
tory here, because if you read the bill, I don’t think you can be too 
sure. 

But I think in that case, under your bill, those 10 can picket to get 
the grievance settled. 

Secretary Mircueiy. To correct their grievances, yes, sir. 

Senator Morse. B, could they picket to protest an employee that was 
discharged, or could they picket because the wages in one department 
are too low? 

Secretary Mircuetyi. Well, in the first case, if the picket line was in 
protest against the discharged employee—I think I gave that answer 
earlier—— 

Senator Morse. That is a type ofa grievance. 

Secretary Mircnenn. Yes. 

Senator Morse. But can they picket against the discharges? 

Secretary Mrrenecy. I think under this bill they could. 

Senator Morsr. Could they picket because of low wages? 

Secretary Mircuri. Well, there you are getting into the area, Sen- 
ator, of the object of the picket line. 

You see, practically—and these are all good questions, I am sure, 
to establish a history—but. practically a picket line for all of the rea- 
sons that you recite, I think, would be challenged by the employer, as 
to its motive. 

And then the question arises which the Board will have to decide, 
was this in fact a picket line for recognition purposes—and you are 
getting to the point } you want——— 

Senator Morse. That is right. 

Secretary Mircnett. You see, one of the objectives here, which I 
always have to come back to, is that the object of our provision is to 
prevent that kind of picketing where the object of the picketing is 
to force an employer or the employees of the employer to recognize 
or bargain with a union that neither the employer, or the employees 
want. 

And this is the essence of the abuses that are inherent in the kind 
of a picket line that presumes to represent the employees in the shop, 
but in reality, does not represent any, but which is put up to coerce 
the employees into a union which they may not want, and to coerce 
the employer into dealing with a union that its employees may not 
want. 

And inevitably, in all of these examples, you get back to this funda- 
mental. 

Senator Morse. Of course, you also. get into this difference of opin- 
ion over your use of the w ord “coerce” as to whether or not the picket 
line coerces anybody. 
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Secretary Mrrcne.y. Well, the picket line, Senator, in the way 
that picket lines have been used, and established, has the effect of 
coercing Teamsters from not crossing it, for example, and thereby 
coercing the employees and the employ ers into doing something they 
may not want to do voluntarily. 

Senator Morse. I think that observation leads to this next one, 
which is one of the more touchy types, I think. 

The purpose of the picket line is just to appeal to the general pub- 
lic not to patronize this store or this plant, because it is a plant in 
which wages are low, and the employees are not unionized, and there- 
fore in the opinion of the union it is detrimental to labor standards 
in the community. 

Would your bill prevent that picket line? 

Secretary Mircuen.. Well, there are many kinds of such picket 
lines, Senator. 

And I would like to take from the record your exact words and 
give you a memorandum on it, because we are in an area here that is 
very technical. 

Senator Morse. We are in the field of the educational picket line, 
and we are in the field of the free speech picket line. 

I think it is one of the difficult, controversial phases of any of 
this legislation, yours or anybody else’s bill. 

Secretary Mrrcuetn. It is. And I want to make sure that my 
statements are clear. However, may I say this. 

Let me give you, not a hypothetical question, but some real ques- 
tions which I have had myself. 

As you know, in private life some years ago I was connected with 
the retail business. And incidentally, Senator Goldwater can tell 
you that I am off their list now because of my position on minimum 
wage. 

Senator Morse. I am always happy when I can agree with you, Mr. 
Secretary. 

I disagree with my friend from Arizona on that one, too. 

Secretary Mrrcnety. But here is a real question I was confronted 
with. 

One of the companies that I was associated with had a union, a 
certified union. Relationships with the union were excellent. The 
store carries some 400,000 different items. And an outside union 
comes into me and says, “Mr. Mitchell, you are handling furniture, 
which you buy from a company with whom we have a dispute. We 

want you to stop buying that furniture. If you don’t stop buying 
that furniture, we are going to put a picket line up in front of your 
store”—which they did. 

The picket sign said, “This store is unfair to the United Furniture 
Workers.” That is all. 

Query—really, it is a query—is this a coercive picket line, or is this 
just free speech? What is the intent of the picket line, and so on. 

This is not hypothetical, this is real. I confess you have got a very 
thin line. If such a picket line were to keep employees Ss away from 
the store, and keep customers away in droves, the question is, is that 
purely and simply free speech, or is there coercion there to effect a 
certain action, and to force the employer into certain actions? 








et 


id 


1e, 
of 
ny 
aS - 


ith 
ell 
im 


{r. 


ted 


, a 
“he 
ion 
ire, 
We 
ing 
our 


ure 
this 
ery 
rom 


that 
ct. a 


LABOR-MANAGEMENT REFORM LEGISLATION 355 


Those are practical questions. And that is why I would like, rather 
than to give you an off-the-cuff answer on the last question you have 
asked, I would like to give you a memorandum on it. 

Senator Morse. I think it is fair enough, Mr. Chairman. And in 
the interest of saving time, because my remaining questions will have 
some duplicating facets, 1 now propose, Mr. Chairman, simply to read 
my remaining questions, so that they are made a matter of public 
record as well as a written record, with the understanding, Mr, Secre- 
tary, that when I get through reading them, if there is any general 
comment you want to make “about them, you can, and then you will 
supply the record with a memorandum on each question, whic h I think 
is essential for the legislative history of this bill, because we will now 
cet. into such detail on this whole line of free speech, the educational 
picket line, the picket line that gets involved in a secondary boycott 
situation, that we could w rangle | all afternoon and get anita on it, 
when our purpose as responsible officials ought to be to get this into the 
record. 

And then you make your statement of position in an official memo- 
randum, so we can have it before us. 

If that is satisfactory to you, I will read the question. 

Secretary Mircnety. That is satisfactory. 

Senator Morse. Is that satisfactory to you, Mr. Chairman, and the 

Senator from Arizona? 

Senator Kennepy (presiding). That is satisfactory. 

Senator Gotpwarer. Yes. 

Senator Morse. Suppose, after a period of organization, the union 

requests recognition based upon a majority intet est, and the employer 
agrees to recognize the union, knowing indeed that its employees want 
the union to “represent them; after some bargaining the employer 
changes his mind and refuses recognition—(a) “how long under your 
bill may the union picket for recognition; (4) would it matter if the 
employ ees had become discour: aged, and therefore no longer wanted to 
join the union, w ould the union cards originally signed by a majority 
be “sufficient interest” within the meaning of your bill? 

Next, suppose an employer promises wage, pension, and other bene- 
fits if the employees would not join the union seeking recognition. 
The employees reject the union in an election as a result of the em- 
ployer’s promises. Subsequently, the employer does not make good on 
his preelection promises. 

Under your bill, would the employees be barred from picketing for 
recognition of the union ? 

Next, it seems to me, Mr. Secretary, that part of your bill about 
secondary boycotts, section 503, line 10, on page 59, raises some difficult 
questions about free speech, as I have pr eviously indicated, and the 
inherent problems of proof, in order to regulate words between people. 

Let me illustrate. The garment union is having trouble organizing 
a low wage supplier, because of its unfair labor practices. The union 
goes to the supplier’s customer, a New York garment shop, which in- 
corporates the supplier's material into its finished product. The 
union might say any of the following—and if I may digress in my 
printed questions, you: and I know something about the garment indus- 
try in New York City ; for example—I imagine that even if the union 
representative came in and bowed, and even handed the employer a 
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bouquet. of roses, before he made the statement, the employer would 
have no doubt as to the meaning of such language as I now hypotheti- 
cally suggest this union representative speaks to the employer. 

He says to the employer, one, “we prefer that you get your material 
from another supplier.” 

I think you will agree with me that employer had a pretty good idea 
of what he meant. 

Two, “we think you should be a more responsible employer, and not 
undercut the organized employers by using a low wage, nonunion 
supplier.” 

Three, “we demand that you get your material from another sup- 
plier.” 

Four, “if you don’t switch suppliers, we are going to give you trou- 
ble.” 

I make this a little tougher as we go along. 

Five. He says the same, but then he adds, “and when TI say trouble, 
T mean real trouble.’ 

Six, “and if you don’t switch suppliers, we are going to ask for 
pretty high wages next year. 

Seven, “if you don’t switch suppliers, we are reopening the agree- 
ment, and we are asking a 25-cent wage Increase now. 

Eight, “I know the law na not let us restrain you, and T am sorry 
you continue dealing with that supplier, but we have just decided to 
reopen our wage clause.” 

Mr. Secretary, do you think that employer would have any doubt 
as to what this union organizer meant about the prospects of some 
form of a secondary boycott about to descend on that shop ? 

Secretary Mircneti. You have asked for a written statement, Sen- 
ator. 

Senator Morse. You can give me a written statement on it. And 
yet, I would add, labor has learned the hard way that working condi- 
tions in one economic environment for some determines in no small 
measure the working conditions that are going to be available for the 
others 

T think that is the hottest of all the issues before us in this legisla- 
tion, the secondary boycott issue. 

I listen to so many of my colleagues talk about it as though it were 
a single problem. But there are “secondary boycotts and ‘secondary 
boycotts, there are scholars that have studied it for years, and they 
will still tell you that they just haven’t exhausted all the implications 
of the secondary boycott. 

And certainly a secondary boycott that is based on violence, strong- 
arm tactics, no law-abiding legislator is going to support. 

We have just got to face up to the fact that in America as long as 
you have a free trade union movement, no self-respecting trade union 
man or woman is going to work on str uck goods, and no self-respecting 
union man or woman 1s going knowingly to be a party, to help main- 
tain low labor standards in the plant across the street or in the next 
town. 

_ Where the line is, I don’t know. a I would like to have you con- 
xample—I would like to 
have you consider this example from the standpoint of advising this 
committee. 
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I certainly am not going to support secondary boycotts of the type 
which the Teamsters run in some instances that destroy perishable 
goods, create great economic waste. 

But I don’t see how I could ever vote for a piece of legislation 
that might get me in a position where I was voting in effect to send 
men through a picket line that involves a good faith labor dispute 
by a sister union for better hours and wages and conditions of em- 
ployment, and deliver goods to that employer, when they know that 
by delivering them they continue to maintain these low labor stand- 
ards in that shop, which in the long run will prove to their detriment, 
too. 

That is my old Terminal decision in San Francisco Bay, where I 
refused to send a union through a good faith picket line, although the 
charge was made that I was supporting a secondary boycott. 

Now, any assistance that you can give me as to the application of 
your bill, as to secondary boycotts will be helpful, because, frankly 
and respectfully I say to you, when I get through reading the sec- 
ondary boycott aspects of your bill, I still don’t know which ones it 
isn't going to apply to. 

Secretary MircHer.. Senator, we will attempt to give you a com 
plete memorandum. 

And I think it may help to allay some of your fears. 

Senator Morse. Thank you, very much. 

Mr. Chairman, and Senator Goldwater, I apologize to both of you 
for taking this amount of time, but I wanted this legislative history, 
and the subsequent history the Secretary will file on this bill, because 
I think the bill deserves the very careful consideration of this com- 
mittee. To give it the study I want to give it, I had to have more 
information than either his formal statement and his testimony prior 
to my questioning, or my reading of the bill gave to me. I am 
through. 

Senator Kennepy. Senator Goldwater. 

Senator Gotpwater. I was interested in the Senator’s remarks 
that he thought there were good secondary boycotts, as well as bad. 

And I would like sometime, not today, to discuss with them what 
knowledge he has about secondary boycotts. 

Senator Morse. I will give you the Ensign Terminal decision—it 
was 1949, I think. 

Secretary Mircneiti. Mr. Chairman, before we leave this point—— 

Senator Morsr. I am sorry, Mr. Secretary, I meant to call on you 
for a final comment. 

Secretary Mircnenyi. I would like to make a comment on an in- 
cident, later 

Senator Morsr. If I may impolitely interrupt, I have got one more 
question that I ought to ask you today. 

Mr. Secretary, we talked yesterday a little bit about the problem 
of fronting. I raised the question yesterday. 

You have suggested that there have been some serious employer 
abuses, such as the employment of persons like Mr. Shefferman, and 
have suggested that employers should file reports. 

Then suppose they do not file reports. This means they cannot file 
charges before the NLRB. If in such an instance the union should 
picket for recognition in a manner that would violate the provisions 
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of your bill, could the president of the local chamber of commerce 
as a public spirited citizen file charges instead, or anybody else? 

Secretary Mrrcue.yi. Could we give you that one ? 

Senator Morse. Yes, that is my last one. 

Senator Kennepy. Mr. Secretary, I have a few questions I want to 
ask you; it won’t take long. 

Would you tell me what has happened in the last year which has 

caused the President and you to change your minds in regard to re- 
pealing the non-Communist affidavit and instead take another course 
of action to require the employer also to sign the affidavit. 

Secretary Mircnen.. Yes, Senator. You may recall that in 1954 
when the President presented his recommendations to Congress, which 
were not acted on, there was the provision that the emplovers sign 
a non-Communist affidavit too, as a matter of equity. 

And then I believe it was last year, or the year before, we decided 
to eliminate the non-Communist affidavit entirely. 

This is a matter which at that time we discussed with the Justice 
Department, and had their agreement that we could eliminate the 
non-Communist affidavit. 

Subsequently—and the reasoning of the Justice Department. at that 
time was that the affidavit had been of no value to them in prosecuting 

cases in which the allegation of communism had been made, subse- 
quently, in several cases in which the charge of communism had been 
involved, the Department of Justice informed us that they had found 
these affidavits of value, and for that reason they asked us to reinstate 
the non-Communist affidavit. 

And in terms of equity, we felt that if our position was changed 
with relation to reinstating them, they should be required for em- 
ployers also, in order to make it equitable. 

Senator Kennepy. Could you tell me, what was the date of their 
communication to you? 

Secretary Mircneti. Oh, I don’t know, Senator, whether it was a 
written communication, or a conversation between Attorney Genera? 
Rogers and myself. 

I know that the Attorney General talked to me about it himself. 

Senator Kennepy. Now, as I recall, Mr. Secretary, when you came 
before our committee in March of last year, after the message of Janu- 
ary, you then stated that it would be acceptable to you, speaking for 
the administration, if the Communist affidavit were repealed. 

And as you will recall, the bill which went to the floor in the Senate 
in June repealed it. 

The day before we were due to vote or the morning we were dune to 
vote, there was a story in one of the papers which stated that spokes- 
men for the Department of Justice expressed concern about the » pos- 
sible repealing of the non-Communist affidavit. 

It seemed to me extremely odd that in January you had requested 
its repeal, in March it was acceptable to you, and it continued to be 
acceptable when the bill came to the floor in June. Until the amend- 
ment was offered by Mr. Mundt that morning, there was no indication 
that the Department of Justice had decided to reverse its position. 

Now, I would like to ask if it would be possible for you to secure 
something in writing from the Department of Justice which would 
give some reason that would be of interest to this committee to show 
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that something occurred between March 1958 and January 1959, or 
even July 1958, which made a whole change in policy in regard to ‘the 
non-Communist affidavit. 

Do you think that is possible ? 

Secretary Mrrcner.. I am sure it is possible, Senator, to get from 
the Department of Justice a memorandum indicating the value of the 
non-Communist affidavit. It is conceivable, very “conceivable that 
between March and June the Department may have found in a court 
case that this affidavit had value, but up to that time it didn’t think so. 

As to the dates, I don’t know. But from my own point of view, if 
it were not for the Department of Justice saying that this affidavit in 
the law had value, I would recommend that it be ‘eliminated. 

But if it has value in prosecuting Communists, then certainly I 
would think that it should be retained. 

Senator Kennepy. I completely agree, Mr. Secretary. I think 
that it is important that the committee find out what the basis is of the 
recommendation, because it is harassing, and it is an expensive and 
unfortunate section of the law, unless the public interest 1s served by 
its maintenance. 

Now, we are going to be asked to extend it to the employers as a 
kind of equity, even though it has no substantive applic ation; I don’t 
think any employers have been prosecuted under the Communist Con- 
trol Act of 1954. 

I would like to see if we could get from the Department of Justice 
in a rather precise form exactly what it is that has happened in the 
last year which has caused them to reevaluate their judgment as to its 
effectiveness. 

Secretary Mrrceneiy. I will ask the Attorney General for such a 
memorandum and submit it to the committee. 

Senator Kennepy. Senator Goldwater. 

Senator Gotpwarer. Senator, I may be able to add a little light to 
this. You may recall that I introduced an amendment that would 
have done away with the non-Communist oath. 

And I remember at the time, if my memory serves me right, it was 
before the time that you mentioned, that I had a discussion with At- 
torney General Rogers in which he asked me not to press for this 
amendment. 

He cited a case that I can’t remember, but I am sure we can get it, 
where the non-Communist oath had been of value to them. 

So not only did he approach the Secretary, but he approached me 
as an author of an amendment which pertained to the same subject. 

Senator Kennepy. I think that it would be important for you to 
give us that information and to indicate why this act, as opposed to 
other bills directed against the Communists, why it should be essential 
for us to have this. 

Senator Morse. May I supplement this discussion ? 

I want to know what he had to say about some case in which this 
has been of some assistance to him, and we ought also to have his evalu- 
ations as to whether or not they were justified in imposing the Com- 
munist affidavit on all labor leaders and all employers simply because 
they find that in a few instances it may be of some assistance to them 
in the prosecution of Communists. 
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I certainly hope that we are not going to maintain an affidavit in 
the law that I think is of such a har assing nature, and its implications 
so unfair to so many innocent people, just because the Department of 
Justice says, “it will be a little easier for us in a few instances to prose- 
cute some Communists. 

I hope we have got a Des irtment of Justice that can prosecute them 
successfully without the need of a Communist affidavit. 

Secretary Mircnert. I am sure, Senator, that were not the Com- 
munist affidavit in the act, the Attorney General would not have 
asked for its introduction in the bill. 

It happened to be there. And he asked for its continuance. 

Senator Kennepy. As you say, it may have been in a conversation 
with you. We are anxious to get it on a substantive basis. 

Now, I asked a question before lunch, Mr. Secretary, as to whether 
you had been able to secure evidence in any of the McClellan com- 
mittee hearings of recognition picketing after an election. 

Secretary Mrrcnett. You asked Mr. Rothman, and Mr. Rothman 
has the information. 

Senator Kennepy. Would you give me that? 

Mr. Rornaan. Yes, Senator. We did not expect to find and we 
did not find during the limited time of the lunch hour, although such 
instances might be in the McClellan committee reports, we did not 
find such instances where a union is picketing for representation pur- 
poses against the wishes of the employees of the employer, whether 
there is no showing that the employees want to be represented by that 
union, and it does not ask for and does not have a representation 
election before the Board, just the picketing alone, or the threat of 
picketing, or the bringing about of a “sweetheart” agreement, and it 
results in bringing those employees i in. 

Senator Kennepy. I asked you about something else; I asked you 
where there had been an election conducted by the Board, and then 
another union comes in prior to the 12-month period and pickets. 

Now, do you have any cases where that has happened before the 
McClellan commitee ? 

Secretary Mrrcnenu. I think the answer to that is “No.” 

Senator Kmnnepy. Now, my point is, Mr. Secretary, is, that look- 
ing over your testimony of yesterday you gave three or four examples 
of what you call “blackmail picketing,” in order to justify and support 
your recommendation in regard to picketing. 

said yesterday, and I repeat again, that in every one of these cases 
you have included a case of violence. 

You have included a fire bomb tossed into a store at the bottom of 
page 20, sugar poured into truck gas tanks, and personal assault. 

At the top of page 21 you are ‘talking about a nonunion contractor 
being dynamited, a bakery owner being subjected to bombing and 
truck damages, and mass picketing by 3,000 men against a nonunion 
employer. 

And you gave the Tennessee case of 178 acts of violence in con- 
nection with the Teamsters. 


Then you say, much of this kind of coercion occurred in connection with 
organizational activity. In many of these cases there was blackmail picketing 
or the threat of blackmail picketing. 

Now, the point I make here—I have looked up all those cases, and 
in all of them there was an obvious breach of present law. 
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What is significant is that violence was connected with the picket- 
ing; or the Teamsters went in and threatened that if they didn’t get 
recognition then there would be violence. 

So there it seems to me that to join the violence and disorder of that 
kind with your recommendations, I am implying that your recommen- 
dation seeks to end that violence, I think, is not a fair reading of 
the record. 

I think you ought to say that the laws are very clear locally against 
these kinds of activity. 

In the case of Tennessee, the committee very clearly says it was a 
failure of the local law enforcement people to give some protection to 
the employers and union people of Tennessee. 

You draw a conclusion from dynamiting and siruping and mass 
picketing and a complete breakdown of law and order in the form of 
recommendations dealing with organizational picketing. In my opin- 
ion you won't find any cases before the McClellan committee which 
demonstrate the impropriety of merely picketing without the violence. 
[ think you are asking us to make an unreasonable conclusion, and 
one not warranted by the McClellan committee. 

So, therefore, to the best of your knowledge, Mr. Rothman, at least 
at. lunch time, you were not able to produce ‘for us a case involvi ing a 
union, Teamsters or anyone else, before the McClellan committee, 
picketing without violence or any of the other things which are pres- 
ently outlawed. 

Mr. Rornman. That is right. 

Senator Kennepy. Now, can you give us a case before the McClellan 
committee where violence was not present where a union sought to 
picket for recognition after another union had lost an election. 

Mr. Roruman. We did not find such a case. 

Senator Kennepy. You see, the point of the matter is—and I am 
quite familiar with the hearings—is that you will find in every case 
of so-called organizational picketing which the McClellan committee 
investigated, there was violence connected with it. 

But I am not sure that what we don’t need are tighter laws against 
violence and siruping and thuggery on a greater or lesser scale. I 
don’t think we are warranted in the conclusion that we need stricter 
limitations on all unions, good or bad, on this right of picketing. 

Secretary Mircneti. May I — Senator? 

Of course, I agree with you, I said in my statement that local law 
and order—that law and order was a matter for State and local author- 
ities, that is very clear, that the violence, much of the violence that 
the McClellan committee disclosed had to do with breakdown of local 
law and order. 

There are laws, as you inferred, against bombing, against siruping, 
and against all the other things. 

And therefore the Federal Government—and I point this out, I 
think, somewhere in the statement—has no role to play in remedying 
those things. However, I think I should point out that our recom- 
mendations, while in my statement they are tied into the eliminations 
of the abuses that were covered by the McClellan committee, my 
recommendations are not exclusively that. 

We proposed that same organizational picketing proposal last year, 
even before the McClellan committee hearings were completely 
underway. 
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And I would like to make this point, that the threat of organiza- 
tional picketing, which accompanies and is part of, oftentimes, 
violence, the threat of blackmail picketing is one that I think the 
Federal Government and the Congress ought to deal with. 

Certainly picketing that is designed to coerce the employees of an 
employer and the employer, coerce the employees into joining an or- 
ganization they don’t want, or to coerce the employer to force the 
employees to join an organization they don’t want, it seems to me is 
basic ally wrong. 

And that is what we are trying to cure. 

Senator Kennepy. Now, to coerce the employer, by what means? 
Merely by putting a picket out in front of his plant ? 

Secretary Mrrcueiy. Yes. 

Senator Kennepy. Not any other kind of coercion ? 

Secretary Mircreti. Well, the coercion of putting a picket out in 
front of a plant where that picket can stop merchandise and goods 
from coming in or going out is the harshest form of coercion that 
could be placed on an employer, in many cases. 

In the case of a small businessman who depends on his goods com- 
ing in daily, sometimes, weekly, that kind of coercion is the harshest 
form of coercion. 

And particularly when there is no evidence that the employees of 
that employer have any desire to join a union, or when the picketing 
union has never bothered to approach the employees. 

Senator Kennepy. Now, Senator Morse has discussed a good many 
of the hypotheticals. The only one I want to get at here on picketing 
would be that of a union, instead of assuming that the union is one 
for which we may not have sympathy, pickets : and shuts off delivery— 
let’s say the employer is paying a substandard wage, but he is able 
through the free speech to influence his employees not to be sympa- 
thetic with the union. 

Now, in that case, would you object to the Amalgamated Clothing 
Workers putting a picket outside which says that that employer pays 
substandard wages, and the structure of his company represents a 
threat to union standards ? 

Secretary Mrrcnen.. I think that Senator Morse has posed this 
“a which I would like to answer at length in the memorandum. 

Senator Kexnepy. Would you just give me a hint, as long as you 
did tie uss the other case of the employer being coerced ? 

Secretary Mircnex.t. Very ieenkiy 3 ‘ Senator, as you started to talk, 
recognizing the similarity, I stopped thinking about it. 

Senator Krnnepy. Could you think about it just once, and give me 
just an idea of what your memory will say, should the Amalgamated 

Clothing Workers place a picket outside of a company saying that 
— pay substandard wages? 

That is quite simple, that isn’t complicated. 

Secretary Mircnety. Well, the Board said, I believe, up to now, 
that such a picket could be construed to be an inducement to the 
employees, and therefore coercion. 

I would prefer, Senator, because this gets into the area that Senator 
Morse has rightly said is a very delicate area, it is free speech, and 
so forth, to answer it, if the purpose here is to develop a record that 
the committee can consider, I would prefer to answer, as Senator 
Morse has asked me to answer. 
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Senator Kennepy. Now, Mr. Secretary, I have to accept that. But 
| do say that you have in your testimony a very strong allegation in 
regard to blackmail picketing, and it is my theory ried to make 
it yesterday—that your language would limit the right of responsible 
and honest unions to protect the w orking standards of their members 
by placing a picket at a plant which pays substandard wages and 
thereby threatens their standard. 

Now, you are not able to tell me, from your knowledge of your 
bill, nor is Mr. Rothman, whether they would be permitted to do that 
under your bill. 

Now, if you are not able to tell me, I will accept that. I just want 
io be sure that is the way we are going to leave it. 

Secretary Mrrcnecy. I will give you an answer to that, Senator. 

If the picketing union is not able to show a sufficient interest on 
the part of the employees of the plant or shop being picketed, then 
unde ‘ our proposal that picketing would not be permitted. 

Senator Kennepy. Unless, in other words, in this plant they are 
able to secure before they begin picketing the support of at least 30 
percent—— 

Secretary Mrrcnett. No, I didn’t say 30 percent, I said a sufficient 
interest. 

And I pointed out to Senator Morse that the problem of sufficient 
interest could vary from case to case, and fact to fact. 

Senator Kennepy. You would not suggest any standard for the 
Board ¢ 

Secretary Mircneiy. Well, I am sorry, we had quite a colloguy on 
this—— 

Senator Kennepy. | understand that, I listened to that. 

Secretary Mircuein. And the Senator has asked me to consider a 
standard, which I will be glad to do. 

But our bill does not suggest any standards, and I don’t think 
sitting here that it is a very good thing to suggest standards. 

However, the Senator has asked me to consider it, and I will. 

Senator Kennepy. Now, it is my understanding from the counsel 
that the Board today holds 30 percent. 

Secretary Mrrcnet.. That is in terms of elections. This is a differ- 
ent matter. 

Senator Kennepy. You don’t have any directions—— 

Secretary Mircrern. And the counsel of the Board is interpreting 
the artful phrase, as the Senator calls it, in the bill that says, “sub- 
stantial interest.’ 

We are talking about sufficient interest. 

Senator Kennepy. In other words, you can’t give us what you mean 
bv that ? 

Secretary Mrrcne... I have said at length here, Senator, that the 

facts dictate the degree of sufficient interest, and it is a matter for the 
Board to determine. 

As you may recall, I pointed out to Senator Morse a case where a 
very few people, under certain circumstances, might be deemed by 
the Board to represent a sufficient interest. 

ae I make one comment, Senator, on this picketing business, and 

‘McClellan committee. 
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One of the conclusions that the McClellan committee made—and 
this is a quotation from the committee—is that the weapon of organ- 
izational picketing has been abused. 

And I am quoting directly from the report of the select committee. 

So the committee must have had before it some evidence to make 
them come to that conclusion. 

Senator Kexnepy. Can you let me read from that quotation of the 
committee / 

Secretary Mircuenn. Yes, sir. 

Senator Kennepy. You read first the page from which you are 
reading that. 

Secretary Mircue... I am reading it from my testimony on page 5. 

Senator Kennepy. I wanted to find out where that was. I haven’t 
been able to get it in the record. Do you have it? 

Secretary Mrrcnenn. I don’t have the McClellan committee record 
before me. 

Senator Kennepy. I checked with the committee, and that didn’t 
seem to be a completely accurate quote yesterday, and therefore I am 
wondering where you got it. 

Secretary Mrrcnety. We got it from a McClellan committee report. 

Senator Kennepy. Do you know what page ? 
Secretary Mrrcuety. I don’t offhand, but we could supply that. 
Senator Kennepy. | could not find it in exactly that form. 
Secretary Mrrcnety. We will supply it. 

Sen: itor Kennepy. Now, Mr. Secretary, I am going to give you a 
few hypotheticals, and perhaps you can answer some of them, and 
unswer the rest of them later. 

Secretary Mircnet. I would prefer to follow the pattern set by 
Senator Morse and let me give you an answer to it in a memorandum. 

Senator KeNnnepy. If you can answer it, fine, and if you can’t, give 
it to us in the memorandum. 

Secretary Mrrcnett. It isn’t a matter of can or cannot, but Senator 
Morse has impressed me with the value of the record here, and I want 
to be sure that the answer is full and complete, and I am sure that the 
committee would want it too. 

Senator Kennepy. You prefer not to answer? 

Secretary Mircneti. If you want me to answer them now, I will. 

Senator Kennepy. Fine. 

And anything that you cannot answer, we would be glad to have in 
your memorandum. 

Secretary Mircneity. And the fact that I can’t answer it is not an 
indication that I don’t know. 

Senator Kennepy. I will accept that. 

Secretary Mircueti. I am trying to cooperate with the committee 
in establishing a record. 

Senator Kennepy. I understand that. 

Secretary Mircueny. And these questions are technical, they are 
hy pothetical, and I think that I want the opportunity to examine them 
in detail. 

Senator Krennepy. Now, could you just tell me what the difference 
is, then, in a general way between the secondary boycott provisions of 
your bill and the present National Labor Relations Act? 
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Secretary Mrrcnety. Well, we don’t, in our provisions, attempt to 
change the concept of secondary boycotts as provided in the present 
act. We have attempted to close the loopholes which apparently 
exist, 

Senator Kennepy. Could we take the case of struck work, Mr. Secre- 
tary, and just tell us how it differs now from the National Labor Rela- 
tions Act? 

Secretary Mrrcneti. Senator, I am looking at this bill here, and 
I am not quite clear as to what you mean by “struck work” in relation 
to secondary boycotts. 

Senator KenNepy. Well on page 60, line 18: 
nothing contained in clause (b) of this paragraph (4) shall be construed to make 
it unlawful where not otherwise unlawful, (i) any strike against, or refusal 
to perform services for, any person who is contracted or agreed with an employer 
to perform for such employer work which he is unable to perform because his 
employees are engaged in a strike not unlawful under this act. 

Now, I would like to ask you what is the difference between that 
section and the present law dealing with struck work. 

Secretary Mircueit. There is no difference. 

Senator Kennepy. That is identical language? 

Secretary Mrrcwen.. Well, I am confused as to our last year’s rec- 
ommendation and our recommendation of the year before and the 
year before that. 

Let me tell you what our recommendation is—and it is based on 
the theory that anyone who takes farmed out work is not a neutral 
third party, and therefore a company or employer who takes on the 
job of making a product for an employer who has been struck, that 
the picketing of that employer, the second employer by the employees 
of the other would be perfectly legal. 

Senator Kennepy. Mr. Secretary, is there some significance in the 
words “contracted or agreed” in line 21? Does that have anything 
to do with the language of the basic decision in 1949 ¢ 

What is the signifies ance of those words? 

Is it a fact that under the Taft-H: irtley Act and the decisions of 
the Board and the courts, that there will not be a socnanainy boycott 
today if employees at plant B refuse to do the work which plant A, 
which is now being struck, was doing? Now with “contracted or 
agreed” it might be held that it will be a secondary boycott; there is 
a strike at pl: ant B when it does the work, unless plant B has an 
agreement with plant A or a contract. 

Secretary Mirciec.. I understand what you mean. 

Senator Kennepy. You mean my question ? 

Secretary Mircuenyi. Yes, I understand your question. It is my 
understanding that our provision, that is, the provision that you are 
talking about, i is in accordance with the court delineations. 

Senator Kennepy. This is in accordance with the court decisions? 

Secretary Mrrcnety. The court decisions that you cite. 

Senator Kennepy. That this decision 





Secretary Mircuet.. I think it would be well, Senator, for you to 
cite the case, and the finding, and then we can look at this and see 
if it is in accord. 

Senator Kennepy. I gave the case of the Ebasco Services, Inc. Is 
that familiar to Mr. Rothman, the Ebasco case in 1949 ? 
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Mr. Roruman. I would prefer to examine the matter and submit 
& memorandum on it. We are familiar with the Board and the 
court 

Senator Kennepy. Counsel tells me that this is the lead case on 
the subject. 

Secretary Mireur. If it is the only case on the subject, Senator, 
then these records are in accordance with the court decision. 

Senator Kennepy. But you don’t know what the decision is. 

Secretary Mirrenevi. I can’t sit here and recite a court decision 
of 1949. 

Senator Kennepy. Tell me where, Mr. Mitchell, you got the idea 
of putting in the words “contracted or agreed ¢” 

Secretary Mircueit.. From the court decision. This is in accord: 
ance with the court decision. 

Senator Kennepy. You don’t know which decision it is‘ 

Secretary Mrrcneiti. You sav there is only one. 

Senator Kennepy. That is my information, I didn’t know it was 
yours. 

Secretary Mircney. I assume if there is only one we can only be 
talking about the same one. 

Senator Kennepy. Can you tell me what the effect. will be of this 
language on “struck work” compared to the Taft-Hartley holdings ‘ 

Perhaps, Mr. Secretary, if you want to give us a memorandum that 
you are preparing for the committee as to where this language is de- 
rived from, and what is the significance of “contract or agree.” 

Secretary Mrrcneti. I would be very happy to. 

Senator GotpwaTEr. Senator, just as an observation, I don’t thing 
there is any reference in Taft-Hartley to struck work. 

I think this c:me about entirely by judicial decision, if I am not 
mistaken. 

Senator Kennepy. That is correct. But what we are trying to find 
out is whether this is an effort to change the rights of a union to refuse 
to handle struck goods. 

Secretary Mircueiy.. Of course not. We were attempting here to 
make the right of union clear in the law. 

Senator Kennepy. Then why are we having the legislation, if there 
has been no change in the Board decisions since 1949? 

Secretary Mrrcueiu. I think it is sound to protect the rights of 
the—— 

Senator Kennepy. Anyway, it has no significance then, is that your 
answer ? 

Secretary Mircneiy. Well, it has significance in that if it becomes 
law it is a law that further protects the rights of workers that they 
do not now have. 

Senator Kennepy. I will give my hypotheticals now. 

A is a master plumber who does his own work, and a member of 
the Plumbers’ Union. He imports his materials from another State. 
A representative of a union approaches A and asks him not to otfer 
X Company products in his bids for plumbing installations. 

1. Would this be a violation of section 503(a) of the Eisenhower- 
Goldwater bill ? 

2. Would it be a violation of section 503(a) if the union representa- 
tive asked A to agree not to install X Company products specified 
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by the consumer or to work on the installation of X Company products 
for any other employer? 
Would the answers to these questions be the same if— 

(a) the man was attempting unsuccessfully to organize the 
X Company ? 

(o) the union was engaged in an economic strike over wages 
and hours and working conditions ; ugainst the X Company, or 

(c) the union was engaged in a strike caused by the unfair 
labor practices of the X Company ? 

If the answer to the first question is in the affirmative, wouldn’t 
A be in a position where he could refuse to install any particular 
plumbing manufacturer’s products, except those of the X Company ? 
Is this fair to him? Doesn’t it interfere with his freedom of choice 
as to persons with whom he wants to deal? Should A’s freedom of 
choice be thus restricted ? 

Another one: 

All of the restaurants in a city except one are organized and have 
contracts providing high wages and good working conditions. One 
restaurant is not organized and, as a consequence, its prices are lower 
and it is taking away business from the organized restaurants. 

1. Would it be a violation of section 503(a) or section 504(a) of the 
Eisenhower-Gold water bill if— 

(az) The union placed a picket in front of the unorganized 
restaurant with signs stating that the restaurant paid lower wages 
than other restaurants in the city ? 

(6) If, as a result of this picketing, all of the employees con- 
tinued to go to work and all suppliers crossed the picket line 
and the only effect was on the public ? 

(c) If other union members delivering supplies to the restau- 
rant refused to cross the picket line ? 

(d) If the union at the same time were attempting to organize 
the employees of the nonunion restaurant ? 

(e) If a union organized butcher refused to supply the unor- 
ganized restaurant ? 

(f) If another union canceled its plans for a banquet at the 
restaurant because of (1) the low wages paid by the employer, 
(2) the fact that the employer’s restaurant was not a union- 
organized restaurant ? 

2. Would the answers be the same if the signs said that the restaurant 
was nonunion ¢ 

Third: 

Company A is a can manufacturer which a. ng cans to a brewery 
with the name of the beer already lithographed on the surface of the 
can. A strike takes place at Company A. During the strike, Com- 
pany A lends the lithograph plates used for the brewery to Company 
B which is not on strike and which then produces cans for Company 
A’s customers. Company B does not perform the work for Company 
A but bills the brewery directly for the cans. 

Would it violate section 503(a) of the Eisenhower-Goldwater bill 
if: 

1. The employees of Company B, who are members of the same 
union which is on strike at Company A refuse to lithograph cans 
with the plates lent by Company A ? 
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The —— at Company B are requested to take such action 
* “the union which represents the employees at Company A ? 

Fourth: 

A is a manufacturer of clothing. He begins to purchase and use 
yardgoods manufactured by a runaway shop which is competing un- 
fairly with the product of organized textile mills. 

Would it be a violation of section 503 (a) of the Eisenhower-Gold- 
water bill if: 

The business agent of the Clothing Workers’ Union at Company 
A spoke to the plant manager and requested him not to order the non- 
union material ? 

This request was made as a result of inducement or encourage- 
ment by the Textile Workers’ Union? 

The representative of the union at plant A told the owner of 
plant A that if he continued to purchase and use the nonunion material, 
the employees would not work on such material. 

The employees at plant A actually refused to work on the non- 
union material ¢ 

Fifth: 

A local union of the Steelworkers meets with the superintendent 
of schools and requests him to specify in a contract for the erection 
of a new school building that some other product than X Company 
products be used in the bathrooms of a new school. The super- 
intendent is employed by the school board. 

Does it constitute a violation of section 503 (a) of the Eisenhower- 
Goldwater bill for the Steelworkers to make such a request ? 

2. If a representative of another union had made the request or 
requested the Steelworkers to petition the school board or the super- 
intendent, would the other union representative have violated section 
503(a) of the Eisenhower-Goldwater bill ? 

3. Would the answers to these questions be the same if: 

(a) The other union was attempting unsuccessfully to organize 
the X company; 

(6) The other union was engaged in an economic strike over 
wages and hours and working conditions : against the X company, 
or 

(c) The other union was engaged in a strike caused by the 
unfair labor practices of the X company ? 

Do you have any thoughts on this one? 

Secretary Mircuriy. Yes, I have, Senator, I have. I will give you 
a memorandum. 

Senator Kennepy. That comes back somewhat to the example that 
we had yesterday of the runaway shop. As I understand it, under 
your bill the head of the union could go to the employer and ask him 
not to use these runaway racket- made materials, but he could not 
threaten to take any other action or restrain the employer by any 
other action ; is that correct ? 

Secretary Mrrcnetyt. The words, I believe, in the bill are “threaten, 
coerce, or force.” 

Senator Kennepy. Restrain? 

Secretary Mrrcnety. I think the word “restrain” is in there, too. 
I think that we can deal with this involved question which goes from 
plumbing to restaurants to eating, in a memorandum. 
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Senator Kennepy. Yes. As I say, I think this last point is of some 
interest, because I think there is a good deal of difference in the power 
that the union would now have to enforce their requests and the power 
they would have under your bill, which I would think would be one of 
the most basic points that is being considered. Now, here is the 
last one. 

Secretary Mircuett. Is this going to be an involved one, too, so 
that I don’t have to listen too intently ¢ 

Senator Kennepy. Mr. Secretary, in order to save your time, I will 
give this to the reporter to insert in the record. 

(The document referred to is as follows :) 

The union is engaged in a legitimate strike for higher wages at the ABC 
company, which manufactures products sold to consumers through department 
stores. During the course of the strike, during which the employer continues 
to operate, an agent of the union asks the owner of a department store not 
to purchase the products of the ABC company. 

1. Would this request constitute a violation of section 503(a) of the Hisen- 
hower Gldwater bill? 

2. What if the request were addressed not to the owner but to the manager, 
who is an individual employed by the owner? 

3. If the owner or manager refused to cease purchasing ABC products and 
the union put up a picket line in front of the store urging the public not to 
purchase ABC products, would this constitute a violation of section 503(a) of 
the Eisenhower-Goldwater bill or of section 504(a) of the Eisenhower-Goldwater 
pill? 

4. Would the answers to these questions be the same if the union 

(a) was attempting unsuccessfully to organize the company ; 

(b) was engaged in an economic strike over wages and hours and working 
conditions against the company, or 

(c) was engaged in a strike caused by the unfair labor practices of the 
ABC company? 

(For the purposes of the above questions, it may be assumed that both the 
ABC company and the department store are engaged in interstate commerce. ) 

Senator Kennepy. On page 9, line 4, of your bill, the term “secret 
ballot” is defined. Do you feel the worlds should be rewritten where 
it says, “Such choice could not become known to any other person”? 
Would you want to look at that ? 

Mr. Roruman. Senator, I would like to answer that. It means 
simply that in the process of voting or balloting you would do it 
under such secret or private conditions that it would not become known 
at that time. Certainly it would have to be counted to determine the 
vote. 

Senator Kennepy. Are there other questions? When could we 
get the memorandum? The hearing is going to conclude tomorrow, 
Mr. Secretary. 

Secretary Mircuety. Well, I do not know. I would have to con- 
sult Mr. Rothman, but I would think that working over the weekend 
we could get them to you by Monday. 

Senator Morse. I think that would be most reasonable on the part of 
the Secretary, Mr. Chairman, subject to the views of the other mem- 

rs. 

I would like to respectfully suggest that the Secretary be given 
until 5 p.m. next Wednesday to submit this memorandum and, in the 
meantime, we can proceed with our sending to the printer the first 
part of the transcript. 

I only want to say this. This is no mere exercise in which we have 
engaged today. It ought to be a very interesting record today for a 
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student in any graduate political science seminar of this country as to 
what is involved in the legislative process. 

You have a bill and you read it and you think you know what 
it means until you start applying its various lines and sections to 
possible fact situations and then you get a lot of doubt as to what you 
are voting for. 

I think the Secretary is very helpful to us in offering to give this 
memorandum on these fact situations that we have offered in them. 
I think we ought to have them by next Wednesday at 5 o'clock. 

Senator Kennepy. That is very fine. 

Secretary Mircuern. I appreciate that. 

Senator Gorpwarer. I might point out that as far as the Republi- 

can side goes, it will be a w eek from Monday before we can see them 
because of Lincoln Day and, unless the Democrats are in a hurry to 
see them, we might consider giving the Secretary most of next week, 

Senator Morse. We are gre: at readers on this side. 

Senator Gotpwater. You are great speakers but we are great doers. 

Senator Morse. We want the “reading material. I think we have 
been very reasonable. I would suggest Wednesday night at 5 o’clock, 
Mr. Chairman. 

Senator Kennepy. I agree. I think it is important that we get it, 
because I think the whole question as to the significance of this bill 
would be based on the answers to these questions; we have no real 
idea what this bill means, particularly the sections dealing with the 
boycott and recognition strikes until we get an answer. This whole 
matter is very much up in the air now, so [think W ednesday night; if 
the Secretary should want to extend that, I am sure it would be 2 agree- 
able to the members of the committee. 

Senator Proury. Mr. Chairman, could I ask one brief hypothetical 
question ? 

Mr. Secretary, assume that a legitimate union is recognized by an 
employer but no election has taken place. Now, under existing law 
as I understand it, a racketeering union could come in and picket 
the plant, thereby picketing both the employer and the employee. 
Could this be stopped under your bill? 

Secretary Mircueiy. Yes. 

Senator Provury. Could it be stopped under the Kennedy bill? 

Secretary MircHety. No. 

Senator Kennepy. If we are going to begin getting an answer to 
some of these, let’s get an answer - to the one we asked, Senator Morse 
and myself, which is quite simple, on the right of the employees of 
the honest union to picket a substandard plant or a paper local or the 
right of a union leader in a shop to take action to require the em- 
ployer not to use racket-made goods. Could you give us the answer 
to those cases ? 

Secretary Mrrcnetu. That is not as simple as this one, Senator 
Kennedy. Senator Prouty asked me a very simple question which 
goes to the point of the right of the union to picket. A legitimate 
union has a contract with the employer. 

The other one gets into the area, that Senator Morse points out, 
of more than a very simple relationship, and if the Senator wishes 
to get our complete and careful thinking on these hypothetical cases, 
I think that the opportunity should be afforded to give you that. 








\ 
] 
¢ 
1 


b 


] 
s 
t 
f 
I 


~~. 


~_ iw 





yli- 
em 

to 
ek, 


an 
law 
ket 
yee. 


r to 
yrse 
; of 
the 
em- 
wer 


itor 
Lich 
1ate 


out, 
shes 


Ses, 





LABOR-MANAGEMENT REFORM LEGISLATION 371 


I have endeavored here this afternoon to answer those questions, 
which I can answer off the cuff and which in the record will be proper. 
I don’t think I should be asked merely because I have answered some 
questions to answer them all, or to answer a question which I think is 
involved. 

Senator Kennepy. That isall. Thank you, Mr. Secretary. 

Secretary Mrrcenett. Thank you. 

(At the request of the chairman, the following memoranda have 
been inserted in the record :) 


CASES DECIDED BY THE NATIONAL LABOR RELATIONS BOARD IN- 
VOLVING PICKETING FOR RECOGNITION OR ORGANIZATION 


S. 748 proposes an amendment to the National Labor Relations Act by adding 
a new section, 8(b) (7), which appears to place certain curbs upon organizational 
and recognition picketing. 

During the course of the Secretary of Labor’s appearance before the committee 
on February 4 and 5, a number of hypothetical cases were posed aimed at de- 
termining the difference between picketing for legitimate objects and that for 
certain kinds of recognition picketing which would be banned by S. 748. 

One reason the questions were posed was because the National Labor Relations 
Board has itself had a great deal of difficulty in this area. The following cases 
are made a part of the record for the purpose of demonstrating this difficulty: 

Machinery Overhaul: 121 NLRB 153. 
Montgomery Ward: 122 NLRB 151. 

Carter Manufacturing Co. ; 120 NLRB 204. 
J. C. Penney ; 120 NLRB 189. 

Skirts, Inc. : Unreported. 


(121 NLRB No. 153] 
(D-364, Palmdale, Calif.) 
United States of America 
Before the National Labor Relations Board 
Case No. 21-CB-982 


INTERNATIONAL ASSOCIATION OF MACHINISTS, Locat Loner No. 311, AFL-CIO; 
INTERNATIONAL ASSOCIATION OF MACHINISTS, District LopGE No. 94, AFL-CIO; 
AND INTERNATIONAL ASSOCIATION OF MACHINISTS, AFL-CIO 

and 
MACHINERY OVERHAUL COMPANY, INC. 
and 
SouTHERN PAcIFIC COMPANY, INTERVENOB 


DECISION AND ORDER 


On April 28, 1958, Trial Examiner David F. Doyle issued his Intermediate 
Report in the above-entitled proceeding finding that the Respondents had en- 
gaged in, and were engaging in, certain unfair labor practices, recommending 
that they cease and desist therefrom and take certain affirmative action, as set 
forth in the copy of the Intermediate Report attached hereto. Thereafter, the 
Respondents filed exceptions to the Intermediate Report. 

Pursuant to the provisions of Section 3(b) of the National Labor Relations 
Act, the Board has delegated its powers in connection with this case to a three- 
member panel. 

The Board has reviewed the rulings of the Trial Examiner made at the hear- 
ing and finds that no prejudicial error was committed. The rulings are hereby 
affirmed. The Board has considered the Intermediate Report, the exceptions, 
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and the entire record in the case and hereby adopts the findings,’ conclusions, 
and recommendations * of the Trial Examiner. 

In agreement with the Trial Examiner we find that the Respondent Union 
violated Section 8(b)(1)(A) and (2) of the Act by picketing the Company 
and placing its name on “unfair” and “we do not patronize” lists for the purpose 
of gaining exclusive recognition and a union shop after the Respondent Union 
had been decertified by the Board as the exclusive bargaining representative 
of the employees in the appropriate unit.’ 

Our dissenting colleague speculates that the Respondent Union may have 
retained its “majority status” by representing a majority of all employees of 
the Company, but that it is merely unable to demonstrate this fact because of 
the ineligibility of certain replaced strikers to vote in a Board-conducted elec- 
tion. We believe it to be clear that a union enjoys “majority status” within the 
purview of the Act only if it represents a majority of the employees who compose 
the electorate in an appropriate unit, excluding those who have been denied the 
franchise under the provisions of Section 9(c) (3) of the Act.‘ 

Our dissenting colleague is further concerned that Section 9(c) (8) as inter- 
preted by us may nullify employee rights statutorily protected under Sections 
7 and 13 of the Act. As the Board has said in the leading case on the construc- 
tion and application of Section 9(c) (3),° this section “places no limitation on the 
right to strike although it may indeed discourage its exercise in some situations 
by denying the franchise to those strikers who lose their right to reinstatement.” 
It was also there contended that this places such hazards upon the exercise of 
the right to strike as to make the guarantee of that right in Section 13 of the 
Act a nullity. The Board answered this assertion as follows: 

“This contention, being directed to the desirability of the amendment con- 
tained in Section 9(c) (3), should be directed to the Congress and not to this 
Board. As we pointed out in another connection, ‘It is our duty to administer 
the law as written, not to pass upon the wisdom of its provisions.’ ” * 

We believe that the above language has equal application to the position of our 
dissenting colleague. 

ORDER 


Upon the entire record in this case, and pursuant to Section 10(c) of the 
National Labor Relations Act, as amended, the National Labor Relations Board 
hereby orders that International Association of Machinists, Local Lodge No. 311, 
AFL-CIO: International Association of Machinists, District Lodge No. 94, AFL- 
CIO; and International Association of Machinists, AFL-CIO; their officers, rep- 
resentatives, agents, successors, and assigns, shall: 

1. Cease and desist from: 


(a) Restraining or coercing the employees of Machinery Overhaul Comrany, 
Inc., in the exercise of the rights guaranteed in Section 7 of the Act, incInding 


specifically the right to refrain from engaging in any or all of the activities 
guaranteed thereunder. 


1In the Intermediate Report, page 4, line 55, to page 5, line 4, the Trial Examiner 
erroneously reported that on November 28, 1956, the Company offered to reinstote the 
strikers and to accept a modified union security provision limited to the employees on 
the Company’s payroll as of September 18, 1956. and that the Respondents did not 
accept this proposal. The record shows that this proposal was made hr te Resno donts 
rather than by the Company. The Intermediate Report is hereby corrected accordingly. 
We find that this error has no bearing on the issue in this case and on its disposition. 
2On page 8 of the Intermediate Report, the Trial Examiner recommended thet the Hoord 
petition the appropriate United States District Court for an injunction nursnant to 
Section 10(j) of the Act in the event that the Respondents’ Unions should fail to cease 
and desist from the unfair lebor practices found by him. We do vot b livve ' ‘ as 
a province of the Trial Examiner to make such recommendation. We do not 
adopt it. 
% Curtis Brothers, Inc., 119 NLRB No. 33: Alloy Monufacturing Company, 119 NLRB 
No. 38: Shepherd Machinery Company, 119 NLRB No. 139. 
* Section 9(c)(3) reads in pertinent part as follows: 
‘ “Employees on strike who are not entitled to reinstatement shall not be eligible 
0 vote.” 
See Senate Report No. 105 on S. 1126 (1 Leg. Hist. 414): 

When elections are conducted during a strike, situations frequently arise wherein 
the employer has continued to operate his business with replacement workers. If 
such a strike is an econemic one and not caused by unfair labor practices of the 
employer, strikers permanently replaced have no right to reinstatement (N.L.R.R. v. 
Mackay Radio, 304 U.S. 333). It appears clear that a striker having no richt to 
replacement should not have a voice in the selection of the bargaining representative 
and the committee bill so provides. 

5 The Pipe Machinery Company, T9 NLRB 1322, 1324. 
* Ibid. at page 1325. 
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(b) Attempting to cause Machinery Overhaul Company, Inc., by means of 
picketing or placing the Company’s name on the Respondents’ “unfair” list or 
“we do not patronize” list, to recognize the Respondents as the exclusive bargain- 
ing representative of the Company’s employees or to enter into an agreement 
with them, when the Respondents do not represent a majority of such employees 
in an appropriate unit. 

2. Take the following affirmative action which the Board finds will effectuate 
the policies of the Act: 

(a) Post at their Los Angeles, California, business offices, meeting places, and 
all other places where notices to their members are usually posted copies of the 
notice attached to the Intermediate Report and marked as “Appendix.”* Copies 
of said notice to be furnished by the Regional Director for the Twenty-first 
Region shall, after being duty signed by official representatives of the Respond- 
ents, be posted by the Respondents immediately upon receipt thereof and main- 
tained by them for a period of sixty (60) consecutive days thereafter in con- 
spicuous places, including all places where notices to members are customarily 
posted. Reasonable steps shall be taken by the Respondents to insure that said 
notices are not altered, defaced, or covered by any other material; 

(¥) Mail to the Regional Director for the Twenty-first Region copies of the 
notice attached to the Intermediate Report and marked “Appendix” ® for post- 
ing at the business offices of Machinery Overhaul Company, Inc., said company 
willing, for sixty (60) consecutive days, in places where it customarily posts 
notices to its employees. Copies of the notice, to be furnished by the Regional 
Director for the Twenty-first Region, shall be returned forthwith to the Regional 
Director after they have been signed by the official representatives of the Re- 
spondent Unions for said posting ; 

(c) Notify the Regional Director for the Twenty-first Region, in writing, 
within ten (10) days from the date of this Order what steps Respondents have 
taken to comply herewith. 

Dated, October 3, 1958, Washington, D.C. 


PHILIP Ray RODGERS, 
Member, 
STEPHEN S. BEAN, 
Member, 
[SEAL] National Labor Relations Board. 


JOHN H. FANNING, Member, dissenting : 


This case graphically illustrates the inequitable and unsound aspects of the 
majority’s Curtis Brothers decision,’ to which I adverted in my dissenting 
opinion in Andrew Brown Company.” The record shows that this Union 
claimed to represent a majority of the Employer’s employees as far back as 
September 1955. At first the Employer agreed to a consent election. Shortly 
thereafter, however, the Employer retained one Mrs. Edwin Selvin, a labor 
relations consultant. Mrs. Selvin withdrew the consent agreement, forcing 
a resolution of the representation question to be delayed until June 29, 1956. 
Although the Union had won a Board election overwhelmingly and was certified 
by the Board as the exclusive representative of the employees, Mrs. Selvin 
initially took the position that she would not bargain with the Union pending 
judicial review of the Board’s certification. Subsequently, the Employer and 
the Union did negotiate. No agreement on a contract having been reached, 
the Union struck on September 18, 1956. The Employer continued operations 
with replacements and non-striking employees. On September 25, 1957, the 
Board held a decertification election and this time the Union lost overwhelm- 
ingly. On this occasion the employees on strike, who had been permanently 


replaced, were ineligible to vote under the provisions of Section 9(c)(3) of 
the Act. 


Now the majority holds that the Union’s continued picketing is a violation 
of Section 8(b)(1)(A) of the Act because, as a consequence of a lawful strike, 
it no longer represents a majority of the employees eligible to vote. It is per- 


7This notice, however, shall be, and it hereby is, amended, by striking from the first 
paragraph the words “RECOMMENDATIONS OF A TRIAL EXAMINER” and substituting in lieu 
thereof the words “A DECISION AND ORDER.” In the event that this Order is enforced 
by a decree of a United States Court of Appeals, there shall be substituted for the words 
“PURSUANT TO A DECISION AND ORDER” the words ‘“‘PURSUANT TO A DECRER OF THE UNITED 
STATES CourRT OF APPEALS, ENFORCING AN ORDER.” 

8 See footnote 7. 

°119 NLRB No. 33. 

10120 NLRB No. 89. 
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fectly clear, however, that the replaced strikers, while ineligible to vote, are 
nevertheles employees of this employer™ It may well be that this Union still 
represents a majority of all employees of the Employer, but this fact cannot 
be demonstrated because of the ineligibility to vote of the replaced strikers. I 
do not believe, however, that the majority or minority status of the Union can 
or should be deter.ninative of its right to picket and publicize its dispute with 
this Employer. As I have pointed out previously, these rights are statutorily 
protected under Sections 7 and 13 of the Act. To hold that they have been 
completely nullified by a companion section of the Act seems to me wrong in 
equity, wrong in law, and wrong in labor-management relations. 
Dated, October 3, 1958, Washington, D.C. 
JOHN H. FANNING, 
Member, National Labor Relations Board. 


(IR-(SF)-530, Palmdale, Calif.) 


United States of America 
Before the National Labor Relations Board 
Division of Trial Examiners 
Branch Office 
San Francisco, California 


Case No. 21-CB—982 


INTERNATIONAL ASSOCIATION OF MACHINISTS, LocAL LopGE No. 311, AFL-CL1O; 
INTERNATIONAL ASSOCIATION OF MACHINISTS, District LODGE No. 94, AFL-CIO: 
AND INTERNATIONAL ASSOCIATION OF MACHINISTS, AFL—CIO 


and 
MACHINERY OVERHAUL COMPANY, INC. 
and 
SOUTHERN PACIFIC COMPANY, INTERVENOR 


Carl Abrams, Esq., and Kenneth M. Schwartz, Esq., both of Los Angeles, Calif., 
for the General Counsel. 

Burt Mathes, Esq., and Mrs. Edwin Selvin, both of Los Angeles, Calif., for 
the above-named Company. 

Plato E. Papps, Esq., of Washington, D. C., Alfred M. Klein, Esq., and T. B. 
Aycock, Grand Lodge Representative, of Los Angeles, Calif., for the above-named 
Unions. 

W. A. Gregory, Esq., and H. S. Lentz, of San Francisco, Calif., for South- 
ern Pacific Company, Intervenor. 

Before David F. Doyle, Trial Examiner. 


INTERMEDIATE REPORT AND RECOMMENDED ORDER 
STATEMENT OF THE CASE 


This proceeding is brought under Section 10(b) of the National Labor Rela- 
tions Act, 61 Stat. 1386, pursuant to a complaint issued by the General Counsel 
of the National Labor Relations Board against the Respondent Unions... The 
complaint, dated January 8, 1958, alleged that the Union had violated Sections 
8(b) (1)(A) and (2) of the Act, by restraining and coercing employees of the 
Company in the exercise of their rights guaranteed by Section 7 of the Act and 
by attempting to cause the Company to discriminate against its employees in 





11N.L.R.B. v. Mackay Radio & Telegraph Co., 304 U.S. 333. 

1In this report the Respondent Unions, who acted in concert, are referred to indi 
Vidually as Local Lodge No. 311, and District Lodge No. 94, and the International, and, 
jointly, as the Union; Machinery Overhaul Company, Inc., as the Company or Machinery 
Overhaul: the General Counsel of the Board and his representative at the honring, as the 
General Counsel; the Southern Pacific Company. as Southern Pacifie; the National Labor 
Relations Board, as the Board; and Labor Management Relations Act of 1947. as 
amended, as the Act. 
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violation of Section 8(a) (3) of the Act. The complaint specified that the Union 
had (a) picketed the plant of the Company; (0) publicized an unfair list which 
contained the name of the Company: and (c) made appeals to the Company’s cus- 
tomers not to do business with the Company, for the purpose of causing, forcing, 
or requiring the Company (1) to recognize it as exclusive bargaining repre- 
sentative of the Company’s employees and (2) to enter into a union shop con- 
tract with the Company, notwithstanding the fact that the Union was not and 
had not been, since December 16, 1957, the representative of a majority of said 
employees. 

By answer the Union denied the commission of any unfair labor practices and 
affirmatively alleged that its conduct was in all respects lawful. 

Pursuant to notice, a hearing was held in Los Angeles, California, on February 
5, 1958, before the undersigned, the duly designated Trial Examiner. The parties 
were represented by counsel who were afforded full opportunity to be heard, to 
examine and cross-examine witnesses, and to introduce relevant evidence. At the 
close of the hearing the parties were given an opportunity to argue orally and to 
file briefs. 

THE NATURE OF THE EVIDENCE 


At the hearing, counsel for all parties conferred, and agreed to a series of 
stipulations, by virtue of which numerous documents were received in evidence. 
Stipulated statements of counsel amplified and explained these documents. In 
consequence, the facts hereafter found are based almost entirely on this undis- 
puted evidence.? 

Upon the entire record in the case, I make the following: 


FINDINGS OF Fact 
I. THE BUSINESS OF THE COMPANY 


The Company is a California corporation, with its plant and principal place of 
business at Palmdale, California, where it engages in the storage, repair, and 
preservation of machine tools for the United States Air Force. It provides these 
services, which are directly related to the national defense, pursuant to govern- 
ment contracts, and annually receives payments in excess of $100,000 for such 
services. 

I find that the Company is, and at all times material herein has been, engaged 
in commerce within the meaning of Section 2 (6) and (7) of the Act. 


II. THE LABOR ORGANIZATIONS INVOLVED 


I find that Local Lodge No. 311, District Lodge No. 94, and the International 
are, and at all times material herein were, labor organizations within the mean- 
ing of Section 2(5) of the Act. 


Ill. THe UNFAIR LABOR PRACTICES 


(a) The certification of the Union 


The Union began its efforts to organize the employees of the Company in Sep- 
tember 1955. Late in that month it filed a petition with the Board requesting 
that it be certified as representative of the Company’s employees in an appropri- 
ate unit. Shortly thereafter a field examiner of the Board conducted an informal 
conference attended by representatives of the Company and the Union at the 
offices of the Company at Palmdale. At this conference the parties agreed upon 
the employees constituting an appropriate unit, and agreed to a consent election. 
Shortly thereafter, Mrs. Selvin, a labor relations consultant who was retained by 
the Company, withdrew the consent election agreement, and the Board, acting 
upon the Union’s petition, issued a notice of hearing for October 25, 1955. The 
hearing was held as scheduled, and on December 5, 1955, the Board issued its 
Decision and Direction of Election.* 





2On only one factual point were the parties unable to stipulate. This point was 
reserved, to be covered by verbal testimony. When the testimony was proffered by the 
Union, the undersigned ruled it inadmissible upon proper objection of the General Counsel. 
Thereafter, the Union made an offer of proof, which was rejected, as was an exhibit 
proffered in connection with the offer of proof. Union Exhibit No. 2. (Rejected.) 

3 Machinery Overhaul Company, Inc., 115 NLRB No. 272. 
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On January 17, 1956, the Regional Director (Los Angeles, California) conducted 
an election in the unit with the result that 65 employees voted in favor of the 
Union, 28 voted “no union,” and two ballots were challenged. 

On January 22, 1956, the Company filed timely objections to the conduct of the 
election on the grounds that certain irregularities had impaired the secrecy of 
some ballots, and on the ground that the Union had interfered with the em- 
ployees’ free and untrammeled choice of a bargaining representative. 

On January 30, 1956, the Union filed its answer to the Company's objections 
to the conduct of election. 

On April 4, 1956, the Regional Director, after investigation, filed bis findings 
and conclusions on the objections. He found the objections to be without merit. 
On April 27, 1956, the Company filed timely exceptions to the Regional Director's 
findings and conclusions. 

On June 29, 1956, the Board approved the Regional Director's findings and 
conclusions, and certified the Union as the collective bargaining representative 
of the Company's employees in the appropriate unit. 


(b) The negotiations 


On July 3 and 19, 1956, representatives of the Union by letter requested the 
Company to meet with them for the purpose of negotiating the terms of a contract 
covering the employees in the appropriate unit. 

On July 22, 1956, Mrs. Selvin addressed a letter to the Union which stated 
that she would not meet with the Union to negotiate, pending a possible judicial 
review of the Board's certification, and further stated that she had been desig- 
nated by the board of directors to represent the Company in all matters per- 
taining to these negotiations. 

Shortly thereafter, the position of the Company changed with respect to seeking 
a possible review of the Board’s determination, and the Company notified the 
Union that its representative, Mrs. Selvin, would meet with the Union on August 
14, 1956, and requested that a copy of the Union’s proposed contract be sent 
Mrs. Selvin for her consideration prior to the forthcoming meeting. A business 
representative of District 94 supplied such a copy of the Union’s proposals to 
Mrs. Selvin. 

This original proposal of the Union was a contract complete in every detail.‘ 
There were articles providing for union shop, and checkoff of union dues, in addi- 
tion to provisions relating to recognition, hours of work, wages, shift bonus, call- 
in times, new employees, holidays, vacations, leave of absence, discharges, 
severance pay, safety and sanitary conditions, safety committee, alteration of 
agreement, seniority, shop committee, grievance procedure (which provided for 
arbitration of grievances), rest periods and was'un time, promotions and trans- 
fers, sick leave pay, strike and lockout, blood bank, apprentices, agreement to 
furnish data, visitation rights of union representatives, uniforms, insurance, and 
duration of contract. 

On August 20, 1956, representatives of the parties met and conferred on the 
basis of the Union’s proposed contract, and agreed to meet again on September 
13, 1956. In the interim, on September 6, 1956, Mrs. Selvin, by letter not‘fied 
Weitzel, business representative of District No. 94, that she had reviewed the 
Union’s proposals and had prepared certain counterproposals which had gone to 
management for its approval. On the next day the Company forwarded three 
copies of these counterproposals to Weitzel with the information that manage- 
ment had placed its approval on the counterproposals.*® 

The counterproposals of the Company dealt with many of the subjects cov- 
ered by the Union’s proposals. However, the Company’s counterproposals con- 
tained no provision for union shop and checkoff of union dues, and, in general, 
was couched in terms more favorable to management. 


(c) The strike 


On September 13, 1956, representatives of the parties met and continued to 
negotiate but reached a stalemate on contract terms, and on September 18, 1956, 
ee Union struck the Company and began picketing the Company’s plant at 

almdale. 


* General Counsel Exhibit No. 3. 
5 Union Exhibit No. 1. 
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It is clear from all the evidence that the representatives of the parties con- 
ferred on at least two occasions thereafter. 

From copies of proposed contracts, which are in evidence,’ it appears that repre- 
sentatives of the parties reached a tentative agreement on many features of the 
proposed contract. However, among the points on which they could not agree, 
was the union shop provision required by the Union. In a proposal, made on 
November 28, 1956, the Company offered to reinstate the strikers and to accept 
the union shop provisions as to those employees on the payroll of the Company 
on September 18, 1956, but to permit men hired as replacements, and still em- 
ployed, and new hires, freedom to join or refrain from joining the Union. The 
Union did not accept this proposal, and there is no evidence in this record that 
the Union ever withdrew its request for a union shop and a checkoff of union dues. 

Despite the strike the Company continued its operations with a work force 
composed of nonstriking employees, new hires, and returned strikers, and the 
Union, for its part, continued its strike activity. 


(d) The decertification of the Union 


In February 1957, Robert English filed a petition seeking the decertification of 
the Union.’ This proceeding was dismissed. At a later date, English filed a 
second petition for decertification,” and on September 12, 1957, the Board issued 
a Decision and Direction of Election in the last-mentioned proceeding. Pur- 
suant thereto, the Regional Director (Los Angeles, California) conducted an 
election by secret ballot on September 25, 1957, with the result that of 106 votes 
east, one vote was in favor of the Union; 90 were against the Union; 14 ballots 
were challenged, and one ballot was void. On September 30, 1957, the Union 
filed timely objections to the conduct affecting the results of election, which were 
found to be without merit by the Regional Director and by the Board, which on 
December 16, 1957, certified the results of the election—that the Union “is not the 
exclusive representative of the employees at the Employer's Palmdale, California, 
plant in the unit found in this proceeding to be appropriate * * *” 

Despite its loss of the election and its decertification the Union continued to 
picket the premises of the Company and to engage in other conduct described 
hereafter. 

(e) The Union’s conduct 


Counsel for the parties stipulated into evidence a series of photographs which 
portrayed certain conduct of the Union. These photographs were taken on Sep- 
tember 24, 1956, December 19, 1957, January 2, 1958, and January 7, 1958.° 

The photographs taken on September 24, 1956, shows an automobile and three 
pickets carrying placards which bear the legend, “Machinery Overhaul, Unfair 
to Organized Labor, AFL-CIO, Local No. 311, IAM.” The pickets are patrolling 
across the road which leads into the Company’s premises. The photograph of 
December 19, 1957, shows cars parked near the entrance to the Company's prem- 
ises bearing picket placards which state, “International Association of Ma- 
chinists, AFL, On Strike.” The photograph taken on January 2, 1958, shows a 
truck and a picket each of which bears a placard, “International Association of 
Machinists, AFL, On Strike.” The car and picket are at the entrance to the 
Company’s premises. A second picture taken on the same date shows another 
car and picket bearing the same placard at a different position near the Com- 
pany’s premises. A third picture taken on this date shows an automobile and a 
man carrying a picket sign which is not legible in the photograph. The auto- 
mobile and the man are standing near the spur of the Southern Pacific leading 
into the premises of the Company. The photograph taken on January 7, 1958, 
shows a truck and a picket bearing the “On Strike” placard previously noted, 
with an additional sign which is leaning against the truck, and which reads, 
“International Association of Machinists, AFL-CIO, Local 311.” 

On this subject, it was stipulated at the hearing that the Union, since Septem- 
ber 18, 1956, up to the date of the hearing, had caused pickets to patrol at or 
near the premises of the Company, and that since on or about July 8, 1957, had 
placed the Company on an “Unfair List,” and on a “We do not patronize” list. 


6 General Counsel Exhibits Nos. 4, 5, 12. 

* Machinery Overhaul Company, Inc., and Robert English. Case No. 21-RD-315. 
® Same name as above. Case No. 21—-RD—334. 

® General Counsel's Pxhibits Nos. 6. 7, 8, 9, 10, 11. 


36552—59——25 


378 LABOR-MANAGEMENT REFORM LEGISLATION 


CONCLUDING FINDINGS 


Although counsel for the Union joined in the stipulations of fact which are the 
basis for the findings set forth above, he made it clear that he did not concede 
that any of the Union’s conduct constituted the unfair labor practices alleged 
in the complaint. I cannot agree with that proposition. Recently the Board in 
a series of cases,” had occasion to deal with union conduct identical with that 
displayed here. The Board held that a minority union, which picketed an 
employer, and placed his name on “unfair” and “we do not patronize” lists, for 
the purpose of gaining from him exclusive recognition, and a union shop, violated 
Sections 8(b) (1)(A) and (2) of the Act. Admittedly here, on the date of the 
election the Union was no longer a representative of a majority of the employees 
in the appropriate unit, and was thereafter decertified. Despite this change in 
its status, it continued its picketing and boycott activities without apparent 
change in either manner or purpose. Therefore, after its decertification, this 
picketing and boycotting, designed to force from the employer continued recog- 
nition and a union shop, constituted violations of the Act. On the undisputed 
facts found above, and the auhtority of the cases cited, I find that the Union 
has committed the unfair labor practices alleged in the complaint. 


IV. THE EFFECT OF THE UNFAIR LABOR PRACTICES UPON COMMERCE 


The activities of the Union set forth in Section III above, occurring in con- 
nection with the activities of the Company described in Section I above, have 
a close, intimate, and substantial relation to trade, traffic, and commerce among 
the several States and tend to lead to labor disputes burdening and obstructing 
commerce and the free flow of commerce. 


V. THE REMEDY 


Having found that the conduct of the Union constitutes violations of Section 
8(b) (1) (A) and (2) of the Act, it will be recommended that it cease and desist 
therefrom and take certain affirmative action designed to effectuate the policies 
of the Act. 

Upon the basis of the foregoing findings of fact, and upon the entire record 
in the case, the undersigned makes the following: 


CONCLUSIONS OF LAW 


1. International Association of Machinists, Local Lodge No. 311, AFL-CIO; 
International Association of Machinists, District Lodge No. 94, AFL-CIO; and 
International Association of Machinists, AFL-CIO, are labor organizations 
within the meaning of Section 2(5) of the Act. 

2. By picketing the premises of Machinery Overhaul Company, Inc., and by 
placing the said Company’s name on its unfair, and we do not patronize lists for 
the purpose of securing continued recognition as the statutory representative 
of the Company’s employees, and for a union shop provision in a contract with 
that Company, when they did not represent a majority of the employees of said 
Company, the Respondent Unions have violated Sections 8(b) (1)(A) and (2) 
of the Act. 

RECOM MENDATIONS 


Upon the basis of the foregoing findings of fact and conclusions of law and 
upon the entire record in the case, it is reeommended that International Associa- 
tion of Machinists, Local Lodge No. 311, AFL-CIO, International Association 
of Machinists, District Lodge No. 94, AFL-CIO, and International Association of 
Machinists, AFL-CIO, their officers, representatives, agents, successors and 
assigns be ordered to: 

1. Cease and desist from restraining or coercing the employees of Machinery 
Overhaul Company, Inc., in the exercise of the rights guaranteed in Section 7 
of the Act by the following conduct: (a) Picketing the premises of Machinery 
Overhaul Company, Inc., and (b) By placing the name of the Company on its 
unfair and we do not patronize lists. 

2. Take the following affirmative action which the undrsigned finds will 
effectuate the policies of the Act: 

(a) Post at their offices in Los Angeles, California, copies of the notices 
attached hereto and marked Appendix. Copies of said notice to be furnished 


_ 1° Curtis Brothers, Inc., 119 NLRB No. 33: Alloy Manufacturing Company, 119 NLRB 
No. 38; Shepherd Machinery Company. 119 NLRB No. 39. 
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by the Regional Director for the Twenty-first Region, shall, after being duly 
signed by representatives of Local Lodge No. 311, District Lodge No. 94, and 
the International, be posted immediately upon receipt thereof and maintained 
for a period of sixty (60) consecutive days thereafter in conspicuous places, 
including all places where notices to members are customarily posted. Reason- 
able steps shall be taken by Respondent Unions to insure that such notices are 
not altered, defaced or covered by other material ; 

(b) Mail to the Regional Director for the Twenty-first Region copies of the 
notice attached hereto as Appendix, duly signed by the proper and qualified 
officers, for posting by Machinery Overhaul Company, Inc., said Company being 
willing, in places wher they customarily post notices to employees. Copies of 
said notices, to be furnished by the Regional Director for the Twenty-fiirst 
Region, shall, after being signed as provided for above, be forthwith returned 
to the said Regional Director for the Company’s permissive posting ; 

(c) Notify the Regional Director for the Twenty-first Region in writing, within 
twenty (20) days from the date of receipt of this Intermediate Report and 
Recommended Order what steps they have taken to comply herewith. 

It is further recommended that unless the Respondent Unions within twenty 
(20) days from the receipt of this Intermediate Report and Recommended Order 
shall notify said Regional Director in writing that they will comply with the 
foregoing recommendations, the National Labor Relations Board issue an order 
requiring Respondent Unions to take the aforesaid action. 

it is further recommended, that in the event the Respondent Unions do not 
notify the Regional Director, as aforesaid, and the Respondent Unions continue 
the nicketing and other conduct, found herein to be violative of the Act, that the 
National Labor Relations Bord petition the appropriate United States District 
Court, pursuant to Section 10(j) of the Act, for an injunction restraining such 
conduct, in order to prevent irreparable harm to the employees of the Company, 
in the exercise of their rights under Section 7 of the Act, to Machinery Overhaul 
Company, Inc., and to the statutory national labor policy and the public welfare, 
pending a final order of the Board and the courts herein. 

The preventive purposes of the Act will be thwarted unless the illegal conduct 
is stopped during the unavoidable delays attendant on the administrative 
process. Therefore, to make effective the guarantees of Section 7, and thus 
effectuate the purposes of the Act, I have included the above recommendation.” 

Dated this — day of April 1958. 


Davin F. Doyte, Trial Examiner. 


APPENDIX 
IR-(SF)—530 


Notice To ALL MEMBERS OF INTERNATIONAL ASSOCIATION OF MACHINISTS, LOCAL 
LopGe No. 311, AFL-CIO; INTERNATIONAL ASSOCIATION OF MACHINISTS, Dts- 
TRIcT LopGE No. 94, AFL-CIO; AND INTERNATIONAL ASSOCIATION OF MACHIN- 
Ists, AFL-CIO, PURSUANT TO THE RECOMMENDATIONS OF A TRIAL EXAMINER 
OF THE NATIONAL LABOR RELATIONS BOARD 


and in order to effectuate the policies of the National Labor Relations Act, we 
hereby give notice that— 

WE WILL Nort restrain or coerce the employees of MACHINERY OVERHAUL 
ComPaANny, INc., in the exercise of rights guaranteed in Section 7 of the Act, 
including specifically the right to refrain from engaging in any or all of the 
activities guaranteed thereunder. 

WE WILL Not, by means of picketing or placing the Company’s name on 
our unfair list or we do not patronize list, attempt to cause MACHINERY 
OVERHAUL Company, Inc., to recognize us as bargaining representative of the 





1 As to the propriety of this procedure, see opinion delivered by Mr. Justice Jackson, 
for a unanimous court in Joseph Garner and A. Joseph Garner, t/a Central Storage and 
l'ransfer Company v. Teamsters, Chauffeurs and Helpers Local Union No. 776, AFL, 346 
US. 485, December 14, 1953; Jaffee v. Henry Heide, 115 F. Supp. 52; Brown v. Pacifie 
Telephone and Telegraph Company, 218 F. 2d 542 (C.A. 9): Velen v. Los Angeles 


Sa ace” and Construction Trades Council, D.C., 84 F. Supp. 629, 636, aff. 9 Cir., 185 F. 
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Company’s employees, or to enter into an agreement with us, until such time 
as we are the lawfully constituted bargaining representative of said em- 
ployees. 
INTERNATIONAL ASSOCIATION OF MACHINISTS, 
Loca. LopGe No. 311, AFL-CIO, 
(Labor Organization) 


(Representative) (Title) 
Dated 


INTERNATIONAL ASSOCIATION OF MACHINISTS, 
District Lopae No. 94, AFL-CIO, 
(Labor Organization) 


(Representative) 


INTERNATIONAL ASSOCIATION OF MACHINISTS, 


AFL-CIO 
(Labor Organization) 


(Representative) 


This notice must remain posted for 60 days from the date hereof, 
and must not be altered, defaced, or covered by any other material. 


122 NLRB No. 151 
(D-505—Houston, Texas) 


({ Stamped :] For Release Sunday Papers, February 8, 1959) 
United States of America 


Before the National Labor Relations Board 
Cases Nos. 39—CC—44 and 39-CB-227 


RETAIL CLERKS INTERNATIONAL ASSOCIATION, AFL-CIO 
and 


MONTGOMERY WARD & Co., INCORPORATED 


DECISION AND ORDER 


On July 22, 1958, Trial Examiner A. Bruce Hunt issued his Intermediate Re 
port in the above-entitled proceeding, finding that the respondent had not en- 
gaged in any unfair labor practices and recommending that the consolidated 
complaints be dismissed in their entirety, as set forth in the copy of the Inter- 
mediate Revort attached hereto. Thereafter, the General Counsel filed excep- 
tions to the Intermediate Report and a supporting brief, and the Respondent 
Union filed a “Brief in Support of Intermediate Report.” 

The Board has reviewed the rulings of the Trial Examiner made at the hear- 
ing and finds that no prejudicial error was committed. The rulings are hereby 
affirmed. The Board has considered the Intermediate Report, the exceptions 
and briefs, and the entire record in the case and hereby adopts the findings, 
conclusions, and recommendations of the Trial Examiner.’ 


1The Board does not, however, adopt the portion of the Intermediate Report in which 
the Trial Examiner found that a union’s filing of a petition for representation with the 
Board is “not tantamount to a demand for recognition.’”” We adopt the Trial Examiner's 
finding that the picketing at the Houston store did not violate Section 8(b)(1)(A) because 
its purpose was to enlist customer support for the Union’s economic strike against the 
Employer at the other stores where the Union was the majority bargaining representative. 
Accordingly, we find it unnecessary to pass upon his alternate finding that the picketing 
was for organizational purposes and was therefore outside the proscriptive ambit of that 
Section. 
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ORDER 





It IS HEREBY ORDERED that the complaints filed herein be, and they hereby are, 
dismissed. 
Dated, Washington, D.C. 
Boyp LEEpom, 
Chairman, 
STEPHEN S. BEAN, 
Member, 
JOHN H. FANNING, 
Member, 
National Labor Relations Board. 


(IR-372—Houston, Tex.) 
United States of America 
Before the National Labor Relations Board 
Division of Trial Examiners 
Washington, D.C. 


Case No. 39-CC-—44 




















RETAIL CLERKS INTERNATIONAL ASSOCIATION, AFL-CIO 
and 
MONTGOMERY WarD & Co., INCORPORATED 
Case No. 39-CB-227 
Licrain CLERKS INTERNATIONAL ASSOCIATION, AFL-CIO 
and 


MONTGOMERY WarD & Co., INCORPORATED 










T. Lowry Whittaker, Esq., of Houston, Tex., for the General Counsel. 
Robert C. Eckhardt, Esq., and Mr. Peter L. Hall, of Houston, Tex., for the 

Respondent. 

Charles F. Russ, Jr., Esq., of Chicago, Ill., for the Company. 

Trial Examiner: A. Bruce Hunt. 
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Charges having been duly filed, complaints having been served by the General 
Counsel along with an order consolidating the cases and notice of hearing 
thereon, and an answer having been filed by Retail Clerks International Asso- 
ciation, AFL-CIO, herein called the Respondent, a hearing involving allegations 
of unfair labor practices in violation of the National Labor Relations Act, 61 
Stat. 136, herein called the Act, was held upon due notice at Houston, Texas, 
on May 13 and 14, 1958, before the undersigned Trial Examiner. The allega- 
tions of the complaints, denied by the answer, in substance are that since 
February 25, 1958, the Respondent has (a) violated Section 8 (b)(4)(C) of 
the Act by picketing Montgomery Ward & Co., Incorporated, herein called the 
Company, at its Houston, Texas, retail store, thereby inducing and encouraging 
employees of the Company and of other employers to engage in strikes and 
concerted refusals in the course of their employment to handle goods with an 
object of forcing or requiring the Company to recognize or bargain with the Re- 
spondent as the representative of certain of the Company’s employees not- 
withstanding that on February 25, 1958. another labor organization, General 
Drivers, Warehousemen and Helpers Local Union No. 968, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, 
herein called the Teamsters, had been certified as the representative of such 
employees under the provisions of Section 9 of the Act; and (0) violated Sec- 
tion 8 (b)(1)(A) of the Act by picketing the Company’s Houston store not- 
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withstanding the certification of the Teamsters. All parties were represented 
by counsel, were afforded full opportunity to be heard, to examine and cross- 
examine witnesses, to introduce evidence pertinent to the issues, to argue orally 
upon the record and to file briefs and proposed findings and conclusions. Briefs 
were received from the Respondent and the General Counsel. The Respondent’s 
motion to dismiss is disposed of in accordance with the determinations below. 

Upon the entire record in the case and from my observation of the witnesses, 
I make the following: 

FINDINGS OF FACT 


I. THE BUSINESS OF THE COMPANY 


Montgomery Ward & Co., Incorporated, has its principal office in Chicago, 
Illinois, and is engaged in the sale and distribution of merchandise throughout 
the United States through the medium of mail order houses and retail stores, 
including a retail store in Houston, Texas. During 1957 goods and merchandise 
valued in excess of $1,000,000 were shipped to the Houston store directly from 
points outside the State of Texas. There is no dispute, and I find, that the 
Company is engaged in commerce within the meaning of the Act. 


II. THE RESPONDENT 


The Respondent is a labor organization admitting to membership employees 
of the Company. 
III. THE ALLEGED UNFAIR LABOR PRACTICES 


A. Preliminary statement 


The complaint alleges that on February 25, 1958, and thereafter the Respon- 
dent engaged in unfair labor practices by picketing the Company’s retail store 
in Houston, Texas. The date is that upon which the Teamsters was certified 
as the representative of certain employees at that store and elsewhere in 
Houston. A resolution. of the issues requires a discussion of events preceding 
that date and occurring in Houston and elsewhere. 


B. Events which occurred entirely before the Respondent learned of the 
Teamsters’ petition and partly before the petition was filed 

During July 1957 the Respondent and its agents or components began nego- 
tiations with the Company for new contracts covering approximately 61 units 
of employees at various localities in the Nation. The employees at the Houston 
store were not then represented by a labor organization. Those negotiations 
continued beyond the end of the year and at the time of the hearing had been 
unfruitful. During December 1957 the Respondent embarked upon the solicita- 
tion of support to enforce its contract demands. This solicitation included 
picketing and the distribution of handbills at numerous stores of the Company 
throughout the Nation. 

On December 26 certain officials of the Respondent met in Cincinnati, Ohio, 
in connection with the negotiations with the Company. Among those present 
was Peter L. Hall, an International Representative whose activities cover 13 
States in the South and Southwest. Hall was instructed to devise a program 
covering the 13 States whereby public support would be solicited in the Re 
spondent’s dispute with the Company. 

On January 6, 1958, the Respondent’s program was instituted in a number of 
localities. On January 10 it began in Houston and in other cities within the 
13-State area in which Hall represents the Respondent. At approximately a 
score of the Company’s stories in States including Florida, Louisiana, Okla- 
homa and Texas and, in particular, in Houston, pickets wore signs reading: 


“Montgomery Ward Unfair! Refuses to Bargain in Good 
Faith. Retail Clerks International Association, AFL-CIO, 
National Chain Store Committee, Southern Division.” 


The Respondent had no members then among the Company’s employees in 
Houston. It was the representative of the Company’s employees at only one 
store in the 13 States. According to the Respondent, the picket line at each 
store “was an informational line for the consuming public.” Insofar as appears, 
no employee of the Company in the 13 States was solicited orally to cease work 
or did cease it. The pickets, numbering two at a time in Houston, patrolled 
along the sidewalks in an orderly manner during the hours that the store was 
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open and their routes took them along two intersecting streets and past all 
entrances to the store which are used by customers exclusively and past one 
entrance which is used by both customers and employees.’ 

In conjunction with its picketing, the Respondent printed for distribtuion to 
passersby thousands of handbills which set forth its side of the dispute with the 
Company and which implored the public not to shop at the Company’s stores. 
The handbills charged that the Company was “Unfair,” that it had refused to 
bargain and to arbitrate, and that the Respondent needed “the help of the buying 
public.” On the first day of picketing at the Houston store, but not thereafter, a 
number of the handbills were handed to passersby, One or more of whom were 
employees of the Company. The General Counsel asserts correctly that the 
handbills did not recite that the Houston store was not one of the 61 units 
involved in the dispute. 

As related, the pickets walked along the sidewalks outside the store. They 
did not picket in front of, or across the entrance to, the Company’s dock area in 
the rear of the store where employees of other employers came to make deliveries. 
There were no instances when deliveries were not made. There were, however, 
a few instances on the first day of picketing when truckdrivers for other employ- 
ers, upon observing pickets on the sidewalk nearby, delayed briefly in making 
deliveries. Thus, a member of the Teamsters and another driver whose union 
affiliation, if any, is not disclosed in the record, used the Company’s telephone to 
make calls before delivering merchandise. On subsequent days, no delays 
occurred.?. Upon undisclosed dates during January, Hall attended meetings of 
the Houston Trades and Labor Council and the Industrial Area Council, respec- 
tively the parent bodies of all local A.F. of L. and all local C.1.0. unions, and 
explained that the Respondent wished the public to refrain from making pur- 
chases at the Company’s stores but that the Respondent did not ask that 
employees of the Company cease work or that employees of other employers 
cease transacting their employers’ business with the Company. 


C. The Teamsters’ petition; the Respondent's organizational activity ; 
the election 


On January 16, the Respondent became aware of a petition for certification 
which the Teamsters had filed with the Board’s Houston Office on December 13, 
1957, and in which the Teamsters claimed to represent certain employees of the 
Company in Houston. The petition recited that no other labor organization was 
interested in the employees, and the Respondent learned of the petition by 
chance. On January 16 an employee of the Company and an employee of an un- 
identified union telephoned the Respondent’s office in Houston and said that the 
Teamsters was organizing the employees.’ Later that day, as Hall was awaiting 


1 The entrance which is now used jointly by employees and customers was once restricted 
to employees only. Several years ago, however, a sign so restricting it was removed and 
the entrance became available to the public. 

2In his brief, the General Counsel asserts that only 4 days before the hearing, “a driver 
for American Railway Express, who had not made deliveries to [the Company] for several 
months, inquired all about the strike [sic] before he would leave his load.’”’” This con- 
tention is not supported by the testimony. The single witness concerning the incident, 
the Company’s receiving clerk, testified that the driver asked “what the picket was,” 
saying that he, the driver, had not been going there to make deliveries, and asking too. 
“Are you on strike?’ The clerk testified further that he answered, “No, we are not on 
strike here in Houston,” that the conversation ended, that there were “No other ques- 
tions. He [the driver] left his merchandise. He didn’t drive in. He brought it in.” 
= clerk testified also that the driver did not make a telephone call before making the 
delivery. 

’The General Counsel attempted unsuccessfully to prove that the Respondent was 
aware of the Teamsters’ —- as early as about January 7. On January 3 an official of 
the Respondent in New Orleans telegraphed the Board’s Houston office, saying inter alia 
that he had learned that the Company had filed charges in 13 Regional Offices alleging that 
the Respondent had refused to bargain collectively, and asking that the Respondent's office 
in Washington, D.C., be informed of any pending charges. On January 6 the Officer-In- 
Charge wrote to the Respondent's Washington office, saying that there were no pending 
charges in Houston involving the Company and the Respondent. For an unexplained 
reason, the letter was captioned “Re: Montgomery Ward & Co., Inc., Case No. 39-RC— 
1228,” the case number being that which had been given to the Teamsters’ petition, but 
the letter contained no details whatsoever concerning the representation case. As pre- 
viously recited, the petition did not list the Respondent as having any interest in the 
employees. In his brief, the General Counsel says that “Knowledge of the petition in 
89—RC-1228 came [to the Respondent] after the establishment of the Houston picket 
lines,”’ and the General Counsel thereby tacitly and correctly concedes that his effort to 


prove that the Respondent had earlier knowledge of the petition rests upon wholly inade- 
uate evidence. Parenthetically, it may be noted that during the hearing counsel for the 
ompany commented that the charges filed by the Company, as mentioned in this footnote, 

along with charges filed by the Respondent against the Company, had been dismissed. 
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a plane for Tampa, the information was confirmed, and he telephoned the 
Board’s local office and talked with the Officer-In-Charge. On January 17, Hall 
sent a telegram from Tampa to the Board’s office, claiming an interest in the 
representation case. At that time the Respondent had no members among the 
Company’s employees in Houston, nor had any of those employees even applied 
for membership. Within the next few days, however, the Respondent obtained 
four or five applications for membership from employees of the store. On Janu- 
ary 21 Hall wrote to the Officer-in-Charge, requesting that the Respondent be 
permitted to intervene in the representation case and to appear on the ballot in 
the election. On January 22 the request was granted. 

On January 23, two representatives of the Respondent distributed among em- 
ployees handbills addressed to them. After the store had closed and picketing 
had ceased for the day, the representatives stood at the door which is used 
jointly by employees and customers. They distributed these handbills as the 
employees emerged. The handbills exaggeratedly claimed that “many” of the 
employees had asked the Respondent to organize them, said that the Respondent 
would have a place on the ballot in the election, asked the employees to attend a 
meeting at a local hotel the following night, and said with respect to the picket 
line: 

“We know Ward employees are interested in the ‘whys’ and ‘wherefores’ of 
our boycott picket line appearing in front of many, many Ward stores through- 
out the country. This line has been established after long and careful considera- 
tion and will be kept on until such time as Ward management gives the em- 
ployees proper consideration regarding their wages, hours and conditions of 
employment.” 

On January 24 Hall appeared at the hotel in hopes of conducting a meeting 
of employees. Only one or two employees came. The meeting was cancelled. 


During the latter part of January, the Company posted a sign in front of 
its Houston store which read: 


“Notice: Our employees are not on strike. The union picketing this 
store does not represent the employees of this store. 


“MONTGOMERY WARD, 
Houston, Texas.” 


On February 3 the Respondent resumed its effort to organize the employees. 
After working hours, as employees were leaving the store, two representatives 
of the Respondent stood at the door and distributed handbills. The handbills, 
largely in question and answer form, solicited the employees’ votes in the com- 
ing election and inter alia spoke of (1) the Respondent’s position concerning 
initiation fees and dues, (2) its large local membership in a field other than 
department stores, and (3) its experience in representing department store 
employees. With respect to the picketing, the handbills recited : 

“Question. Why is the Retail Clerks Union, AFL-CIO, picketing our store? 

“Answer. The Ward Company has refused to negotiate a union contract in 
good faith with our National Chain Store Committee representing union mem- 
bers working in some seventy organized Ward units. 

“Question. But why picket our store? We're not union yet. 

“Answer. The Ward Company would rather we did not picket any of their 
stores. However, this is a fight by union Ward employees to retain their self- 
respect and to make a decent living for their services. It is so important to 
everyone concerned that we believe it’s only right to carry the fight to Mont- 
gomery Ward stores no matter where they’re located or whether they’re union 
or nonunion.” 

On other subjects, the following appears: 

“Question. What will be the first step after we win the union election? 

“Answer. We would ask that the Ward employees in the Houston store par- 
ticipate with the Ward employees now negotiating their national contract by: 

“(1) endorsing and supporting the National Chain Store Committee 
(2) electing a delegate or delgates from your store to attend the National 
Chain Store Conferences and work with the National Chain Store Com- 
mittee in every way. 
ok ~ * * * « * 

“Question. After we vote for the Retail Clerks Union, will we be able to secure 
a union contract? 

“Answer. Yes. The Company would be willing to sign contracts with the 
Retail Clerks Union right now if the people would compromise on their rights 
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and their just dues; but, as we told you, the people refuse to be pushed 
around.” 

On February 4, a hearing was held in the representation case. Hall entered 
an appearance on behalf of the Respondent. His participation was limited, 
however, because the several applications for membership that he possessed 
numbered substantially less than the 10 percent of employees which, under the 
Board's rules, is essential in order to prevent a consent election by raising issues 
such as the alleged inappropriateness of the unit desired by other parties. The 
rules, however, do permit a labor organization with such a scant demonstra- 
tion of interest to have a place on the ballot in a consent election, and the 
parties to the representation proceeding executed a stipulation which provided, 
in the Board’s formal, printed terminology, that the Respondent and the Team- 
sters claimed to represent the employees and that the parties desired that the 
conflicting claims be resolved in a consent election. The stipulation provided 
further that the election be held on February 17 and that the unit be: 

“All employees of the employer’s Houston, Texas retail department store at 
901 Capitol, employees at the pool and warehouse at 2720 Clinton Drive, and 
employees at the tire service station at 710 Louisiana [with certain super- 
visory and other exceptions].” 

It should be observed that employees in the unit work at three different 
locations but that the picketing by the Respondent occurred only at the retail 
store. It should be said too that the Respondent never asked the Company for 
recognition or bargaining in any unit of employees in Houston. 

On February 17 the election was held. Of approximately 159 eligible voters, 
75 voted for the Teamsters, 8 for the Respondent, and 55 against both labor 
organizations. There is no evidence that, after the election, the Respondent 
solicited members among the Company’s employees in Houston unless one may 
infer such solicitation from the fact that the Respondent’s picketing continued. 
As the General Counsel says in his brief, “Respondent filed no objections [to 
results except for its continued picketing after February 25, which is the subject 
the conduct of the election] and in every respect appeared to have accepted the 
of the charges herein.” 


D. Events following certification of the Teamsters 


On February 25 the Officer-In-Charge certified the Teamsters as the employees’ 
representative and, according to the General Counsel, on that day the picketing 
by the respondent in Houston became invalid under Section 8(b)(1)(A) and 
8(b) (4) (C) of the Act. The General Counsel does not contend that the picket- 
ing in any other city was invalid at any time. 

The wording of the Respondent’s picket signs is set forth at page 3. For about 
a month after the Teamsters’ certification the Respondent’s picketing continued 
with those signs. On or about March 26, a copy of the Company’s initial charge 
was served upon the Respondent. “With perhaps an over abundance of cau- 
tion,” the Respondent says, and “in order to state clearly the localities where 
employees of Ward were on strike,” on March 29 it substituted in Houston, but 
not in any other city where picketing was in progress, a new picket sign 
reading : 

“Montgomery Ward employees on strike in Whittier, California; Ful- 
ton, New York; Kansas City, Kansas; Ludington, Michigan; Bremerton, 
Washington; Edwardsville, Illinois. These unions, part of the national 
bargaining group, request your support. This company refuses to 
arbitrate. 

NATIONAL CHAIN StToRE CoMMITTEE, RCIA, AFL-CIO.” 


The wording of the sign which the Company displayed in front of the Houston 
store is set forth above at page 5. At an undisclosed time after the election, the 
Company substituted a sign reading: 


“Our employees are represented by a union, I.B.T. Locat 968. Wer ARE 
Not ON STRIKE. These pickets do not represent the employees of Monrt- 
GOMERY WARD, Houston, Texas.” 


Picketing continued in Houston with the Respondent’s new signs until it was 
enjoined by an appropriate court shortly after the hearing in this proceeding. 
We turn now to the legal problems. 
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E. The issues 


The separate complaints in this consolidated proceeding allege that the Re- 
spondent violated Section 8(b) (4)(C) and Section 8(b)(1)(A) of the Act by 
picketing the Houston store after the certification of the Teamsters.‘ We shall 
consider these allegations in order. 


F. Section 8(b) (4) (C)—Case No. 39-CC-44 


In order for a violation to be found, there must be proof of a combination 
of two elements, i.e., that by picketing in Houston after the certification of the 
Teamsters, the Respondent (1) induced or encouraged employees to strike or to 
withold their services® with (2) an object of forcing or requiring the Company 
to recognize or bargain with the Respondent, not as the representative of em- 
ployees in the 61 units where the Respondent and the Company had disagreed 
upon terms of new contracts, which disagreement had precipitated the picketing 
in the first place, but as the representative of employees in a 62nd unit for 
whom the Teamsters was the certified representative.© With respect to the 
second element, the General Counsel need not show that the Respondent’s sole 
or principal objective was to obtain recognition or bargaining in the 62nd unit 
in contravention of the certification; he need show only that such was an 
objective of the picketing. Dallas General Drivers, etc. (Associated Wholesale 
Grocery), 118 NLRB 1251. 

Before considering the proof, it is appropriate to recite what is not involved. 
We have seen that the Respondent picketed at numerous stores of the Company 
throughout the Nation. The initial picket sign used at the Houston store was 
identical with those used at a score of stores in 13 Southern and Southwestern 
States. The handbills which the pickets distributed to passersby in Houston 
were identical with handbills distributed by pickets elsewhere. The General 
Counsel does not contend that the Respondent’s picketing outside of Houston 
was invalid at any time or that the picketing in Houston was invalid before the 
certification of the Teamsters. Moreover, we are not concerned with those 
provisions of Section 8(b)(4) which are commonly called secondary boycott 
provisions. This is so because there is no employer involved other than the 
Company, a primary employer, and the secondary boycott provisions do not 
isolate one store in the Company’s chain from other stores therein, nor do those 
provisions provide that economic pressure may be applied upon a primary 
employer only at that segment of his operations at which the immediate dispute 
exists. Teamsters, Chauffeurs, Warehousemen, etc. (California Association of 
Employers.) 120 NLRB No. 161. 

1. The first element. Did the fact that the Respondent continued to 
picket after the certification of the Teamsters induce or encourage em- 
ployees to strike or to withhold their services? 

The question is not whether the Respondent's picketing of the Houston store 
before the Teamsters’ certification induced or encouraged employees of any 
employer to do anything. Indeed, the Respondent lawfully could have engaged 
in certain conduct in which it did not engage, namely, it could have picketed the 
dock area of the Houston store and it could have made explicit oral and written 
appeals to employees of the Company to go on strike and like appeals to em- 
ployees of other employers not to cross the picket line at the store with the 
sole object of terminating the store’s operations in order to force the Company 
to come to agreement on contractual terms in the 61 units of employees else- 
where. And this right of the Respondent would not have been diminished by 
the certification of the Teamsters. That the Respondent did not exercise this 
right at any time is a factor, it says, in determining to whom it directed the 
appeal of its picket signs. 





4 While the issues herein depend solely upon the validity of the Respondent’s neaceful 
picketing, the complaints contain the usual allegation that the Respondent utilized means 
in addition to picketing “including orders, directions, instructions, requests, appeals 
* * *” There is no evidence to support the quoted allegation. 

5 Section &(b) provides that it shall be an unfair labor practice for a labor organization 
or its agents— 

* * * ok * ~ + 


“(4) * * * to induce or encourage the employees of any employer to engage in * * * 
a strike or a concerted refusal in the course of their employment to * * * handle or 
work on any goods * * * where an object thereof is”: 

6“(C) foreing or requiring any employer to recognize or bargain with a particular 
labor organization as the representative of his employees if another labor organization 
has been certified as the representative of such employees under the provisions of sec- 
tion 9 * * *” 
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We have seen that the picketing in Houston began on January 10 and that the 
certification of the Teamsters occurred on February 25. The question is whether 
the picketing at that store after the certification induced or encouraged any 
employees to strike or to withhold their services.’ The General Counsel asserts: 
first, that a picket line necessarily induces or encourages employees to withhold 
their services because its function is not merely to disseminate information but 
also to prompt employees not to work; second, illustrative of the first point is the 
fact that on the initial day of picketing a few truckdrivers delayed in making 
deliveries to the Company; third, the picket signs did not recite that they were 
intended solely as an appeal to prospective customers not to shop at the store; 
and fourth, the handbills which were distributed to the public on the initial day 
of picketing and the Respondent’s original picket signs gave the impression that 
employees in the Houston store were the subject of a collective bargaining 
dispute. On the other hand, the Respondent advances detailed contentions in 
defense. First and foremost, the Respondent asserts that its picketing and 
related activity was intended solely as an appeal to prospective customers, which 
is not prohibited by Section 8(b) (4). In support of this argument, it says that 
the activity in Houston was no different than that in various cities and that the 
record establishes that the picketing in any city in the South or Southwest was a 
part of a nationwide appeal to prospective customers, not employees. It is said 
also that the facts (1) that the Respondent did not picket the Company’s dock 
area, which it could have done lawfully at least until certification of the Team- 
sters, and (2) that it picketed only during hours when the store was open, demon- 
strate that the picketing was not intended as an appeal to employees. It is said 
too that, although there were a few brief delays by employees of other employers 
in making deliveries on the first day of picketing (upon which the General Counsel 
relies), it is not alleged that those incidents were unfair labor practices and, 
moreover, during January, Hall addressed the Houston Trades and Labor Council 
and the Industrial Area Council, making it clear that the picketing was not 
intended as an appeal to employees of any employer.’ Second, the Respondent 
asserts that the handbills which it distributed to passersby on the first day of 
picketing, and the handbills which it distributed to employees during its organi- 
zational efforts, made it clear that a customer boycott, not an appeal to employ- 
ees to withhold their services, was in progress on a national scale. The Respond- 
ent asserts too that the picket signs were an accurate representation of its side 
of the controversy with the Company and, in any event, that it is immaterial 
under Section 8(b) (4) whether the signs misled the public. Finally, the Re- 
spondent points out that no employee of the Company in Houston ever withheld 
his services and that no representative of the Respondent “ever implied that there 
was anything wrong about their continuing to work * * * though the picket line 
was up.” 

At this point we look again at the words of the Respondent’s first picket sign : 


“Montgomery Ward unfair: Refuses to bargain in good 
faith. Retail Clerks International Association, AFL-CIO, 
National Chain Store Committee, southern division.” 


The Board has held in a number of cases that similar or substantially the 
same words on picket signs constitute an appeal to employees. Of course, the 
sign constituted an appeal to prospective customers not to buy, but that fact does 
not exonerate the Respondent if its sign is to be construed also as an appeal 
to employees not to work. Our problem is whether the picket signs contained 


7It long has been my impression that the Congress did not use the words “induce” and 
“encourage” as synonymous and that the former word was intended to mean “successful 
encouragement.” If that impression be correct, it follows that in this case we do not 
have inductment of employees because no employees withheld their services, even briefly, 
after the certification of the Teamsters. It follows too that encouragement of employees, 
whether successful or unsuccessful, is prohibited by the Act where other necessary factors 
are present. It is my additional impression, however, that in Associated Wholesale 
Grocery, supra, the Board impliedly disagrees with my understanding of the meanings 
of those words. In any event, the accuracy or inaccuracy of my impressions does not 
affect my conclusions below. 

8The Respondent asserts that substantial proof that its picketing was not an appeal 
to employees is the fact that at one of the Company’s stores in Oklahoma, where the 
Respondent is the representative of the employees and where the picket sign was identical 
with that used originally in Houston, no employee withheld his services. Hall testified 
concerning this subject. I regard his testimony as having probative value that he gave 
instructions that employees in Oklahoma were not to be asked to withhold their services, 
but his testimony that they did not withhold services is hearsay. There was no other 
witness on this subject. 
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an inherent appeal to employees to withhold their services under all the circum- 
stances, including (1) the time and place of picketing, (2) the explanations in 
the handbills to employees concerning the picketing, and (3) Hall’s addresses 
to the labor councils. A factor in resolving our problem and, if I correctly 
understand Board law, one factor more decisive than the language of a picket 
sign, is the time and place of picketing. I am not certain that the Board has 
held that picketing of an employer’s place of business creates a presumption 
of an appeal to employees so conclusive that it may not be rebutted by any 
evidence whatsoever which tends to show that the pickets sought to reach only 
prospective customers. I recognize that the dissent in Associated Wholesale 
Grocery, supra, asserts that the majority so decided, but there were crucial fac- 
tors in that case which are not present here. Thus, there the picketing occurred 
at stores of secondary employers, at entrances used jointly by customers of such 
employers, employees of such employers, and employees of other employers doing 
business with the secondary employers. Here there was no picketing of the 
Company's dock area where employees of other employers came to transact 
their employers’ business, nor were the Company’s employees asked orally or by 
handbills to quit work, although, as pointed out above, such pickting and requests 
could have been engaged in lawfully. Moreover, while the pickets patrolled all 
customer entrances to the store and the single entrance which is used jointly by 
customers and employees, the pickets did so only during hours when the store 
was open for business. Since picketing was restricted to those hours, it neces- 
sarily began after employees entered the store and ceased each day before they 
emerged. Of course, the picketing occurred at the joint entrance during lunch- 
time when employees who did not eat in the store came out to go to restaurants 
or elsewhere for lunch. The little evidence in the record on this subject indicates 
that at such times the employees were dressed in street clothes instead of in 
garments which reflected their employment, and, under all the circumstances I 
do not regard the picketing of the joint entrance at lunchtime as controlling. 

The recitation above reflects my opinion that the instant case is to be distin- 
guished factually from Associated Wholesale Grocery and that the particular 
issue is complex. I find it unnecessary to definitively resolve the issue, however, 
because the General Counsel has failed to prove the second element in a violation 
of Section 8(b) (4) (C). as discussed below. 

2. The second element. In picketing after the certification of the Team- 
sters. was an object of the Respondent to force the Company to recognize 
it as the representative of employees in Houston? 

There is not one iota of evidence that the Respondent ever asked the Company 
to recognize it as the representative of employees in Houston. It is true, of 
course, that the Respondent signed a consent election stipulation which contained 
the Board’s formal, printed language that the Respondent and the Teamsters 
claimed to represent the employees. It is true too that the Respondent partici- 
pated in the election and was soundly defeated. But participation by a union 
in an election is not tantamount to a demand for recognition even when the 
Union filed the petition, and here the Respondent did not initiate the representa- 
tion case. Insofar as IT am aware, the Board never has held, in a case alleging 
that an employer refused to bargain collectively, that the bare filing of a petition 
or paricination in a representation case, without more, constituted the demand 
for recognition which is essential in a refusal to bargain case. Cf. The Solomon 
Company, 84 NLRB 226. If the words of section 8(b) (4) (C), “to recognize or 
bargain with a particular labor organization,” mean exactly what they say and 
no more, the issue must be resolved in the Respondent’s favor at this point and 
we need go no further. But the General Counsel would interpret the quoted 
words differently, and additional questions must be considered. 

According to the General Counsel, when the Respondent sought to oraanize 
the Houston employees, its picketing, which had been for the object of supporting 
the Respondent in its dispute with the Company concerning terms of contracts 
covering 61 units of employees elsewhere, took on an additional object, that of 
organizing the employees. According to the General Counsel, although there 
was no request by the Respondent for recognition in the 62nd unit, “Since the 
activity before the certfication of February 25 continued thereafter, the character 
of the former is the renutation of the later.” He continues: “The previous 
organizational efforts of the Houston employees remained the essential nature 
of the picketing after the certification,” and 

“One of the objectives of the picketing was for organizational purposes and, 
thus, fell squarely within the interdiction of Section 8(b)(4)(C) as being an 
inducement or encouragement of the employees of Ward to engage in a 
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strike. * * * where the objective was [to obtain recognition as representative 
of employees in Houston].” [Emphasis added. ] 

On the other hand, the Respondent argues: 

“Picketing that was clearly, in its inception, for a purpose other than organi- 
zational may not be presumed to change its character merely because the union 
elects to go on a ballot to find out if it represents a majority and can thus 
attain certification. The union does not thus stake its right to continue protest 
picketing or customer boycott picketing upon the outcome of an election which 
it did not invite but dares not ignore. 

“Thus, when the union has lost all reasonable hope of gaining recognition 
in the only way it ever sought it—by showing majority status—its continuation 
of its protest or consumer boycott picketing cannot be inferred to be for recog- 
nition or bargaining objectives.” 

It is apparent from the General Counsel’s position, as quoted, that he con- 
cedes that the picketing in Houston was not in support of a demand for recog- 
nition. He does not refer to the picketing as “recognitional.” He refers to it 
as in part “organizational” between the time that the Respondent began its 
organizational efforts and the time of the Teamsters’ certification, and, he says, 
therefore it was in part “organizational” thereafter. The question whether 
“organizational picketing” may be equated with “recognitional picketing” under 
Section 8(b)(1)(A) is discussed below under section G. Assuming arguendo 
the correctness of the equation under Section 8(b) (4)(C), with which we are 
dealing at the moment, I find, nevertheless, that the Respondent’s picketing 
in Houston after the Teamsters’ certification was for the original object only, 
namely, to put pressure on the Company in the dispute of those parties over 
contractual. terms in 61 units elsewhere. In the first place, one would have to 
infer that the picketing and the solicitation of employees were so interwoven 
that the picketing, which was in progress before the Respondent ever heard of 
the Teamsters’ petition, took on another aspect, organizational activity. We 
must bear in mind that picketing as an organizational technique is quite distinct 
from the technique of appealing to employees’ reason through detailed argu- 
ments in printed handbills. Here the picketing began, not as an organizational 
technique, but as an admittedly coercive technique to force the Company to agree 
to the Respondent’s contractual demands covering 61 units of employees. 
Later, when organizational activity began, the words of the picket signs were 
uot changed to urge employees to join the Respondent. Indeed, upon no occa- 
sion did a person picketing speak to an employee, or even approach an employee 
except to offer handbills to passersby on the first day of picketing. Later, when 
the solicitation of employees was by handbills addressed to them, picketing for 
the day had ceased and, it appears, the persons who picketed on that day did 
not distribute the handbills.’ In the second place, assuming that the picketing 
had a twofold object during the period of the Respondent’s organizational activ- 
ity (i.e., pressure on the Company to resolve in the Respondent’s favor the dis- 
pute over terms of contracts covering 61 units of employees in other localities, 
and organization of the employees at the Houston store), I find that after the 
election the picketing reverted to its original object. A number of reasons impel 
this conclusion. First, it is undisputed that the picketing began in order to 
enforce the Respondent’s contractual demands in 61 units of employees where 
the Respondent is the recognized bargaining agent, and the General Counsel 
does not contend that this objective was ever discarded. Second, the Respond- 
ent appears to have been uninterested in two of the three locations at which 
employees in the 62nd unit work. Insofar as the record discloses, there was 
solicitation of employees and picketing at the store only. In its solicitation of 
employees there, the Respondent spoke of representing them only after proving 
majority status in the election. Following the election, the Respondent did not 





* The handbills to employees were handed out by Hall, the International Representative, 
who was assisted by one or the other of two business agents, one Brantley or one Anderson. 
Brantley picketed for an undisclosed amount of time. The General Counsel, pointing to 
this testimony and to the fact that Hall and Brantley or Hall and Anderson, as the case 
may have been, did not wear picket signs when distributing the handbills to employees and 
ha not been picketing on either of the days that the handbills were distributed, says that 

the distinction seems illusory in view of the fact that with or withont picket signs they 

Were acting as agents of the Respondent, and Respondent's responsibility is not devisive.”’ 
But the point is not that both the sat aey and the solicitors of memberships were agents 
of the Respondent. The point is whether the activity of the pickets, which began before 
that of the solicitors, had a different origin, extended beyond it, and was more regular 
and at different hours, became so identified with the activity of the solicitors as to have 
become organizational picketing in part. 
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solicit employees at the store orally or by handbills. It accepted the outcome 
of the election. Third, unlike the situation in some cases cited herein, it was 
not necessary for the Company to violate the Act in order to be relieved of the 
picketing. Here, one thing, and one thing only, would have stopped the picket- 
ing in Houston if it had not been enjoined and will stop it elsewhere if the 
contractual dispute involving 61 units of employees continues today; that is, 
agreement between the Company and the Respondent on contracts covering those 
units. Fourth, although the picket signs used originally in Houston did not 
recite that recognition as the representative of Houston employees was not 
being demanded, and although those signs may be construed to imply that such 
recognition was being demanded, the weight to be given to these factors is 
wholly inadequate to overcome the substantial evidence that in Houston, as in 
all other cities where the Respondent picketed, its objective was lawful. The 
Board has given little weight to the words of a picket sign. Drivers, Chauf- 
feurs, etc. (Curtis Brothers, Inc.), 119 NLRB No. 33; Retail Store Employees 
Union (J. C. Penney Company),.120 NLRB No. 189; California Association of 
Employers, supra. Fifth, in contrast to the little weight given by the Board 
to the words of picket signs, in various cases including J. C. Penney and Cali- 
fornia Association the Board has given great weight to the original objective of 
the picketing. Here the signs were in lawful use before the Respondent ever 
heard of the Teamsters’ petition. In California Association the Board applied 
the rule that “a state of affairs once shown to exist is presumed to continue to 
exist until the contrary is shown,” and in the J. C. Penney case the Board said: 
“There may be circumstances under which a union may show that its motives 
and objectives are not those originally announced [in picketing for recognition 
without majority status], but in our opinion it will require strong and conclusive 
evidence to show affirmatively that it is not continuing to picket for recogni- 
tion.” Here, however, it is not the Respondent which seeks to show that its 
objective changed. It is, instead, the General Counsel who asserts (1) that 
the Respondent’s original, valid objective in picketing in numerous cities to 
enforce its contractual demands in 61 units of employees was supplemented in 
one city by an invalid objective concerning a 62nd unit and (2) that the invalid 
objective was unseparated from the valid objective after the Respondent had 
lost the election and had ceased its organizational efforts. Undoubtedly, the 
organizational efforts were terminated, as the Board said in the Penney 
case, because of the “probable futility of [a union’s] continuing to solicit mem- 
bership * * * of employees who have “nearly unanimously rejected it in an 
election. It is wholly unreasonable to infer on the record in this case that the 
Respondent, having lost to the Teamsters in a contest which was exemplified by 
appeals to the reason of employees, nevertheless sought to continue the contest 


by picketing. For the foregoing reasons, I conclude that the Respondent has 
not violated Section 8(b) (4) (C). 


G. Section 8(b) (1) (A)—Case No. 39-CB-227 


As we have seen, the Respondent asserts that its picketing was intended solely 
as an appeal to prospective customers not to shop at the Company’s store. Even 
so, if an objective of the Respondent in picketing had been to obtain recognition 
as the representative of employees who had chosen the Teamsters as their bar- 
gaining agent, the picketing would have been violative of Section 8(b) (1) (A). 
International Association of Machinists (Alloy Manufacturing Company), 119 
NLRB No. 38. But we have seen that the Respondent did not picket the Houston 
store with that objective. Moreover, the complaint in this case does not allege 
specifically that the Respondent picketed in Houston to force or require the 
Company to recognize it as the representative of employees there. It alleges 
that the Respondent, by picketing after the certification of the Teamsters, 
restrained and coerced employees of the Company, and in his brief the General 
Counsel says that the “organizational purposes of the picketing * * * violated 
Section 8(b)(1)(A) of the Act under the principle announced by the Board 
in Curtis Bros., Inc. * * * and cases following that decision.” [Emphasis 
added.] If we assume, contrary to my findings above but in accord with the 
General Counsel’s contention, that the Respondent’s picketing of the Houston 
store after the certification of the Teamsters was, in part, for organizational 
purposes (although not for recognitional purposes), we nevertheless must reach 
the conclusion that the picketing did not violate Section 8(b)(1)(A). Picketing 
after the loss of an election is not always an unfair labor practice, and the 
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Board several times has discussed organizational picketing as not to be equated 
with recognitional picketing. Thus, in Curtis Brothers, supra, the Board said: 
“Equally inapposite to the case at bar is minority picketing for organizational 
purposes * * * [which] is not tainted, on its face, with the unlawful direct 
purpose of forcing the commission of an unfair labor practice by the employer 
and the summary imposition of an unwanted union upon its employees. * * * 
Such a case, therefore, may well require a balancing of the right to organize 
against the right to be free of restraint in the selection of a bargaining repre- 
sentative.” In later cases, Paint, Varnish & Lacquer Makers Union (Andrew 
Brown Company), 120 NLRB No. 89; California Association,. supra; and J. @. 
Penney, supra, the Board discussed in some detail the factual situations before 
concluding that the picketing by the respondent minority unions in those cases 
was not merely for organizational purposes but to achieve recognition. If, under 
Section 8(b)(1)(A), organizational picketing by a minority union is an unfair 
iabor practice, as recognitional picketing has been held to be, the Board’s de- 
tailed differentiation in those cases was pointless. One must conclude, of course, 
that the differentiation was highly pertinent, not pointless. Accordingly, even 
assuming that the Respondent’s purpose in picketing after the certification 
of the Teamsters was, in part, organizational, I find that there was no violation 
of Section 8(b) (1) (A). 
H. Addendum 


The determinations above make it unnecessary to consider two additional 
questions: (1) whether the signs posted by the Company need be considered 
in resolving the issues and (2) assuming that the Respondent’s picketing in 
Houston between February 25 and March 29 with its original picket signs was 
invalid, whether the picketing after the latter date with new signs was valid. 
I shall recommend that both complaints be dismissed. 


Upon the basis of the above findings of fact and upon the entire record in the 
ease, I make the following: 


CONCLUSIONS OF LAW 


1. The operations of the Company constitute trade, traffic, and commerce 
among the several States within the meaning of Section 2 (6) and (7) of the 
Act. 

2. The Respondent is a labor organization within the meaning of Section 
2(5) of the Act. 


3. The allegations of the complaints that the Respondent engaged in unfair 
labor practices have not been sustained. 


RECOM MENDATIONS 


It is hereby recommended that both complaints be dismissed in their entirety. 
Dated at Washington, D.C., this ———— day of July 1958. 


A. Bruce Hunt, Trial Examiner. 


120 NLRB NO. 204 
(D-200—Portland, Oreg.) 
United States of America 
Before the National Labor Relations Board 
Case No. 36-RM-170 
HASKELL C. CARTER, SARAH E. Carrer, Harry A. Carter, Roy C. CARTER AND 


RussetL E. CARTER, D/B/A CARTER MANUFACTURING COMPANY, EMPLOYER- 
PETITIONER 


and 


District LopGE No. 24, INTERNATIONAL ASSOCIATION OF MACHINISTS, AFL-CIO 
UNION 


DECISION AND DIRECTION OF ELECTION 


Upon a petition duly filed, a hearing was held before E. G. Strumpf, hearing 
officer. The hearing officer’s rulings made at the hearing are free from pre 
judicial error and are hereby affirmed. 
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Upon the entire record in this case, the Board finds: 

1. The Employer is engaged in commerce within the meaning of the National 
Labor Relations Act. 

2. The labor organization named below claims to represent certain employees 
of the Employer. 

8. A question affecting commerce exists concerning the representation of 
certain employees of the Employer within the meaning of Section 9(c) (1) 
and Section 2 (6) and (7) of the Act. 

The Union contends that the petition should be dismissed because it has made 
no demand for recognition as majority representative of the Employer’s em- 
ployees which would raise a question of representation. In September 1957, 
Union representatives requested that the Employer introduce them to the 
employees or that they be permitted to address the employees on company time. 
The Employer declined to comply with this request. Thereafter, the Union 
distributed handbills to the employees at the entrance to the nt. On De 
cember 9, 1957, the Union mailed a letter to the employees announcing that a 
meeting would be held within a few days to consider the erosion of wage scales 
due to the operation of local plants with non-union labor. The following week, 
the Union placed a picket in front of the Employer’s premises. The picket 
carried a placard stating that the Union “invites employees to join with them 
for better wages, hours, conditions” and also carried an umbrella bearing the 
word “Unfair” which was partially obliterated. On December 24, 1957, the 
Employer received a letter from the Central Labor Council of Portland, Oregon, 
of which the Union is an affiliate, advising that the Union had requested that 
the Employer’s name be placed on the Council’s unfair list and that the Em- 
ployer could meet with the Council on December 30, 1957, to discuss the matter. 
In reply, the Employer agreed to the meeting and the Union's picket was with- 
drawn. For reasons not apparent in the record, the Employer was notified 
that the meeting had been cancelled and it never took place. Early in January 
1958. the Union again picketed the Employer’s premises and has continued to 
do so. 

The Union argues that its picketing is solely for organizational purposes and 
that it has made no claim for recognition. We cannot agree. In our opinion, 
the Union’s action in seeking to place the Employer on an “unfair list” at a 
time when it was picketing the plant constituted an attempt to obtain condi- 
tions and concessions which normally result from collective bargaining.’ Ac- 
cordingly, we find that the Union’s picketing and related activities are tanta- 
mount to a present claim for recognition and that a question of representa- 
tion has arisen which should be resolved by an election.2, The Union’s motion 
to dismiss is therefore denied. 

4. The parties stipulated, and we find, that the following employees constitute 
a unit appropriate for the purposes of collective bargaining within the meaning 
of Section 9(b) of the Act: 

All employees at the Employer’s plant in Portland, Oregon, excluding office 
clerical employees, professional employees, guards, and all supervisors as defined 
in the Act. 

DIRECTION OF ELECTION 


As part of the investigation to ascertain representatives for the purposes of 
collective bargaining with the Employer, an election by secret ballot shall be 
conducted as early as possible, but not later than 30 days from the date of this 
Direction, under the direction and supervision of the Regional Director for 
the Region in which this case was heard, and subject to Sections 102.69 and 
102.70 of the National Labor Relations Board’s Rules and Regulations, among 
the employees in the unit found appropriate in paragraph numbered 4, above, 
who were employed during the payroll period immediately preceding the date 
of this Direction of Election, including employees who did not work during 
said payroll period because they were ill or on vacation or temporarily laid 
off, and employees in the military services of the United States who appear in 
person at the polls, but excluding those employees who have since quit or 


1See Francis Plating Co., 109 NURB 35. To the extent that the Board's decision in 
Smith’s Hardware Company, 93 NLRB 1009, is inconsistent with our decision herein, it is 
hereby overruled. 

2 Member Fanning dissents from the majority’s finding that the Union’s picketing is for 
immediate recognition. In his opinion, the Union’s picketing and related activities were for 
organizational purposes. He would therefore dismiss the petition. 
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been discharged for cause and have not been rehired or reinstated prior to 
the date of the election, and also excluding employees on strike who are not 
entitled to reinstatement, to determine whether or not they desire to be repre- 
sented, for purposes of collective bargaining, by District Lodge No. 24, Interna- 
tional Association of Machinists, AFL-CIO. 


Dated, Washington, D.C., June 24, 1958. 
Boryp LEEDOM, 
Chairman, 

Pui Ray Ropcers, 

Member, 
STEPHEN S. BEAN, 

Member, 
JOSEPH ALTON JENKINS, 

Member, 

[smaL] National Labor Relations Board. 





120 NLRB No. 189 


(D-146—Murphysboro, Ill.) 


United States of America 
Before the National Labor Relations Board 


Case No. 14-CB-468 


Rerar. Store Empiorers Union, Locat 1595, Reram Cierks INTERNATIONAL 
Association, AFL-CIO 


and 
J. C. PENNEY COMPANY, STORE No. 309 
DECISION AND ORDER 


On November 13, 1957, Trial Examiner Lloyd Buchanan issued his Intermediate 
Report in the above-entitled proceeding, finding that the Respondent had engaged 
in and was engaging in certain unfair labor practices, and recommending that 
it cease and desist therefrom and take certain affirmative action, as set forth 
in the copy of the Intermediate Report attached hereto. Thereafter, the 
Respondent filed exceptions to the Intermediate Report and a supporting brief. 

The Board * has reviewed the rulings of the Trial Examiner made at the hearing 
and finds that no prejudicial error was committed. The rulings are hereby 
affirmed. The Board has considered the Intermediate Report, the exceptions and 
brief, and the entire record in the case, and hereby adopts the findings, conclusions 
= recommendations of the Trial Examiner, with the modifications indicated 

low. 

We agree with the Trial Examiner that the Respondent, by picketing the 
Company’s premises for recognition as the exclusive bargaining representative 
of the employees at a time when it concededly did not represent a majority of 
the employees, restrained and coerced employees in violation of Section 
8(b)(1)(A) of the Act.* Like the Trial Examiner, we further find, contrary 
to the Respondent’s contention, that despite its asserted disclaimers and changes 
in the wording of its picket signs, the Respondent did not abandon its original 
objective to secure recognition and did not merely seek to organize the Company’s 
employees. Indeed, there is no evidence in the record that the Respondent 
resorted to such traditional organizational methuds as the distribution of 


1 Pursuant to the provisions of Section 3(b) of the National Labor Relations Act, the 
Board has delegated its powers in connection with this case to a three-member panel. 

2 Drivers, Chauffeurs, and Helpers, Local 689, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (Curtis Brothers, Inc.), 119 NLRB 
No. 33; Building Material € Dump Truck Drivers Local No. 420, International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen & Helpers of America (Fisk & Mason), 120 
NLRB No. 19; Paint, Varnish € Lacquer Makers Union, Local 1232, AFL—C10, and Steel, 
Paperhouse, Chemical Drivers & Helpers Local 578, International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen ¢ Helpers of America (Andrew Brown Company), 120 
NLRB No. 89. The Trial Examiner properly took official notice of the Board's decision in 
Case No. 14-RM-—147 (not printed in published volumes). Paint, Varnish & Lacquer 
Makers Union, Local 1282, et al. (Andrew Brown Company), supra. 
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circulars, personal solicitation of employees, or the use of picket signs addressed 
to the employees.* In fact, the last sign used by the Respondent indicate that 
it was seeking to obtain “union working conditions” which @re normally secured 
through collective bargaining with the employees’ representative. It is thus 
clear that the Respondent was seeking, by picketing, to compel the Company 
to bargain with it without regard to the question of the Respondent’s status as 
representative of the employees.‘ 

Moreover, when a union has expended time and funds in an organizing cam- 
paign and in picketing for recognition, when it subsequently participates in an 
election which it loses 6 to 0, and continues picketing but announces that it is 
not picketing for the purpose of compelling recognition in the face of the Board’s 
finding that it does not represent a majority of the employees involved, there is 
not a conclusive, but there is a strong presumption, that the announced motive 
for, and objective of, the picketing are mere pretexts, and that the real intent 
of the picketing is to obtain recognition despite the lack of majority status. 
Experience in the affairs of man teaches that unions, as well as other types 
of organizations, do not go to the expense, time, and effort necessary to maintain 
a picket line without some hope of recouping the expense they have thus put 
themselves to. It is difficult to believe that unions engage in picketing for the 
sole purpose of malicious harassment or the incidental annoyance such picketing 
may cause the public. While the presumption is strong but not conclsive, it 
is not irrebutable. There may be circumstances under which a union may show 
that its motives and objectives are not those originally announced, but in our 
opinion it will require strong and conclusive evidence to show affirmatively that 
it is not continuing to picket for recognition. Evidence which could be used 
to rebut such a presumption might be a course of conduct utilizing traditional 
organizational methods, such as distribution of circulars, personal solicitation 
of employees, assurance to the employers and employees that they were not 
seeking recognition, etc. The probable.futility of continuing to solicit member- 
ship in a union of employees who have unanimously rejected the union in a Board 
conducted election leads and lends support to a strong inference that the object 
of the picketing is to compel the employer to recognize the union in derogation 
of the rights of employees guaranteed by Section 7 of the Act. The absence of 
evidence to show that ordinary means of solicitation were thereafter employed 
is persuasive indication that the newly alleged objective is a mere sham. 

Accordingly, we find that the Respondent violated Section 8(b)(1)(A) of 
the Act. 


ORDER 


Upon the entire record in this case, and pursuant to Section 10(c) of the 
National Labor Relations Act, as amended, the National Labor Relations Board 
hereby orders that the Respondent, Retail Store Employees Union, Local 1595, 
Retail Clerks International Association, AFL-CIO, and its officers, representa- 
tives, agents, successors and assigns, shall: 

1. Cease and desist from restraining or coercing the employees of J. C. Penney 
Company, in the exercise of the rights guaranteed by Section 7 of the Act, by 
picketing the Company, or engaging in any other conduct, for the purpose of 
forcing the said Company to recognize the Respondent as the exclusive bargain- 
ing representative of its employees when the Respondent does not represent a 
majority of such employees in an appropriate unit. 

2. Take the following affirmative action, which the Board finds will effectuate 
the policies of the Act: 

(a) Post at its offices and meeting halls in Murphysboro, Illinois, copies of 
the notice attached hereto and marked “Appendix.”® Copies of said notice, to 
be furnished by the Regional Director for the Fourteenth Region, shall, after 
being duly signed by an authorized representative of Respondent, be posted by 
the Respondent immediately upon receipt thereof and be maintained by it for 





§ Paint, Varnish € Lacquer Makers Union, Local 1232, et al. (Andrew Brown Company), 
supra. 


4 Francis Plating Co., 109 NLRB 85, 36. 

We reject any implication in the Intermediate Report to the effect that organizational, 
as distinct from recognition, picketing by a minority union is here present and found to 
violate the Act. Our unfair labor practice findings, like the Trial Examiner’s, are grounded 
on our agreement with his conclusion that the Respondent was picketing for recognition. 
See Building Material € Dump Truck Drivers Local No. 420, et al. (Fisk & Mason), supra. 

®*In the event this Order is enforced by a decree of the United States Court of Appeals, 
the notice shall be amended by substituting for the words “PURSUANT TO A DECISION 


AND ORDER,” the words “PURSUANT TO A DECREE OF THE UNITED STATES COURT OF APPEALS, 


EX\NFORCING AN ORDER,” 
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sixty (60) consecutive days thereafter in conspicuous places, including all places 
where notices to members are customarily posted. Reasonable steps shall be 
taken by the Respondent to insure that the said notices are not altered, defaced, 
or covered by any other material; 

(b) Mail to the Regional Director for the Fourteenth Region signed copies 
of the notice attached hereto marked “Appendix” for posting at the premises of 
J. C. Penney Company, in places where notices to the Company’s employees are 
eustomarily posted, if the Company is willing to do so. Copies of said notice, 
to be furnished by the Regional Director for the Fourteenth Region, shall, after 
being duly signed by an authorized representative of Respondent, be forthwith 
returned to the Regional Director for such posting. 

(c) Notify the Regional Director for the Fourteenth Region, in writing, within 
ten (10) days from the date of this Order as to what steps the Respondent has 
taken to comply herewith. 

Dated, Washington, D. C., June 18, 1958. 

Boyp LEEDOM, 


Chairman, 
STEPHEN §. BEAN, 
Member, 
JOSEPH ALTON JENKINS, 
Member, 
[SEAL] National Labor Relations Board. 
APPENDIX 
D-146 


Norice To ALL MEMBERS OF RETAIL STORE EMPLOYEES UNION, Locar 1595 RETAIL 
CLERKS INTERNATIONAL AssocraTIon, AFL-CIO, AND TO ALL EMPLOYEES OF 
J.C. PENNEY CoMPANY, STorE 309, PURSUANT TO A DECISION AND ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


and in order to effectuate the policies of the National Labor Relations Act, as 
amended, we hereby give notice that: 

WE WILL Not restrain or coerce the employees of J. C. PENNEY COMPANY, 
in the exercise of the rights guaranteed by Section 7 of the Act, by picketing 
the CoMPANY, or engaging in any other conduct, for the purpose of forcing 
J. C. PENNEY CoMPANY, to recognize us as the exclusive bargaining repre- 
sentative of its employees when we do not represent a majority of such 
employees in an appropriate unit. 

RETAIL STORE EMPLOYEES UNION, LocaL 1595, 
RETAIL CLERKS INTERNATIONAL ASSOCIATION, 
AFL-CIO. 

(Labor Union) 


(Representative) (Title) 


This notice must remain posted for 60 days from the date hereof, 
and must not be altered, defaced, or covered by any other material. 


(IR-208—Murphysboro, II.) 


United States of America 
Before the National Labor Relations Board 
Division of Trial Examiners 
Washington, D.C. 
Case No. 14-CB-468 


RETA STorRE EMPLOYEES UNION, LocaL 1595, ReTaAm CLERKS INTERNATIONAL 
ASSOCIATION, AFL-CIO 


and 
J. C. PENNEY COMPANY, STORE No. 309 


Mr. Henry L. Jalette, for the General Counsel. 
Mr. Robert Karmel, of Chicago, IL, for the Union. 


Messrs. Davies, Hardy & Schenk, of New York, N.Y., by Mr. Bruce Carswell, 
for the Company. 
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INTERMEDIATE REPORT AND RECOMMENDED ORDER 


BucHANAN, Trial Examiner: The complaint herein alleges that the Union has 
violated Section 8(b) (1) (A) of the National Labor Relations Act, as amended, 
61 Stat. 136, by picketing the Company’s store in Murphysboro, Illinois, since on 
or about May 10, 1951, for the purpose of causing or requiring the Company to 
recognize the Union as the exclusive bargaining representative of certain of the 
Company’s employees although in a Board conducted election on January 17, 1957, 
the employees voted against the Union and the Regional Director thereafter so 
certified. Admitting the facts alleged in the complaint, the answer denies that 
the picketing was for the purpose of causing or requiring recognition. 

A hearing was held before me at St. Louis, Missouri, on July 30, 1957. Pursu- 
ant to leave granted, briefs were thereafter filed by the General Counsel, the Com- 
pany, and the Union, the time to do so having been extended. It was agreed 
at the hearing that, with reservation of the purpose or object of the picketing, 
the issue would be governed by the ruling in the Curtis Brothers, Inc.,\ case. At 
the hearing, Curtis, Shepherd, and several other and then pending cases were 
noted, and it was stated and agreed that, the Board then having heard argument 
on the issue and a decision being expected soon, the Intermediate Report herein 
would be withheld until after such decision. The decision issued on October 31, 
and the Board has held that recognition picketing by a union which does not 
represent the majority of the employees in an appropriate unit restrains or 
coerces employees in the exercise of rights guaranteed in Section 7 of the Act. 

In New York State Employers Association,’ distinction was specifically noted 
between interference with employees’ rights, there for the first time found against 
a union in the execution and maintenance of an invalid union shop agreement, 
and “strike pressure exercised against an Employer to compel him to sign a 
discriminating agreement.” (Emphasis in original.) Continuing, the Board in 
that case declared : 

“As the strike in the NMU case did not result in a closed-shop contract, the 
right of the employees to refrain from joining the union was not impaired by any 
act of the union.” 

Whether the Board in Curtis Brothers overlooked the New York State Employ- 
ers Association decision; whether it intended to depart from that holding and 
the clear distinction there noted, I am not privileged to know. Its attention called 
to that case, the Board may adhere to its Curtis Brothers ruling and pro tanto, 
modify the ruling in New York State Employers Association that a strike does not 
interfere with employees’ rights under the Act. The Board does have the author- 
ity to do this by what has been called “administrative fiat,” merely by making 
a different finding with respect to the effect of a strike on employees’ rights. The 
consideration which has been given to “ends” and “means,” “direct” and “in- 
direct” coercion may be permitted to stand; the same result might have been 
reached in Curtis Brothers, had New York State Employers Association been 
taken into account, by acknowledgment that a different determination was now 
being made of the effect of a strike. (The additional possibility exists, and for 
this there is precedent, that precedent may be ignored.) 

Upon the entire record in the case I make the following: 


FINDINGS OF Fact (with reasons therefor) 
I. COMMERCE AND THE LABOR ORGANIZATION INVOLVED 


It was admitted and I find that the Company, a Delaware corporation with 
principal office in New York, New York, sells at retail wearing apparel and other 
merchandise through retail stores located throughout the United States; that its 
retail store in Murphysboro, Illinois, is here involved; and that during 1956 
the Company purchased and shipped or caused to be shipped from points in one 
State to points in other States where its retail stores are located, merchandise 
valued at more than $10,000,000. I find that the Company is engaged in commerce 
within the meaning of the Act. 

It was admitted and I find that the Union is a labor organization within the 
meaning of the Act. 


1 Local 639, Teamsters (Curtis Brothers, Inc.),119 NLRB No. 33. 
2 Operating Engineers, Local No. 12 (Shepherd Machinery Company), 119 NLRB No. 39. 
793 NLRB 127, 129, 146. 
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II. THE ALLEGED VIOLATION OF SECTION 8(b) (1) (A) 


Since on or about May 10, 1951, to the date of the hearing, the Union has 
picketed the store here involved; and from May 10, 1951, to January 17, 1957, 
the pickets carried a picket sign which read: “We do not patronize. The J. C. 
Penney Company employs persons not members of Retail Clerks (A.F. of L.) L.U. 
1595 of Murphysboro, Illinois.” On a petition filed by the Company,‘ the Board 
held an election hearing on October 25, 1956. The Union did not appear at 
the hearing, but sent the following telegram on the day of the hearing: “This 
is to advise you that Retail Clerks No. 1595, Murphysboro, Illinois, does not 
represent nor claim to represent the employees of J. C. Penney, Murphysboro, 
Illinois, nor is the union picket line to be construed as a claim for recognition.” 
In its Decision and Direction of Election, dated December 28, 1956, the Board 
declared as follows: 

“We are unable to reconcile the Union’s current picketing activities with its 
disclaimer of October 25. For it is manifest from the record that the purpose 
of the picketing is to compel the Employer to bargain with the Union without 
regard to the Union’s status as representative of its employees.” 

At the election, six votes were cast against the Union, none for it, and the 
Regional Director, on January 25, 1957, certified that no labor organization is the 
exclusive representative of the employees at the store. The facts recited above 
have been stipulated. 

The Board’s decision and the election and certification established that the 
picketing was for recognition and that the Union lacks a majority, the latter fact 
admitted. Did the character or object of the picketing change after the Board 
found on December 28 that it was for recognition? In the Packard Knitwear *® 
ease, the Board found that the picketing, despite signs that it was organizational, 
was in fact for recognition where it had been for recognition before the election, 
there being no evidence that the Union changed its object thereafter. This 
citation constitutes the short answer to the Union’s argument that “a claim for 
recognition could (not) be turned into an unfair labor practice” where the 
picketing is continued as here. 

In the instant case, the language of the picket sign was changed on January 19, 
1957, to read: “The Retail Clerks in this store are not members of the Retail 
Clerks Local Union 1595, A.F. of L.—-C.1.0.,” and picketing with this sign con- 
tinued through July 20,1957. From July 21 through 26, there was no picketing. 
The Union resumed picketing on July 27, 1957, and from that date until at least 
the date of the hearing has picketed with a sign which read: “Attention John Q. 
Public. The non-union employees in this store are a threat to union working 
conditions. Please patronize union employees Retail Clerks Local 1595, A.F. of 
L.-C.1.0." On July 19, 1957, the Union notified the store manager by letter that 
it had not previously claimed the right to act as exclusive bargaining representa- 
tive, and did not now claim such right. Here again the emphasis is not on 
change in the Union’s claim or purpose, but rather on consistent continuity, the 
earlier conduct or statements having perhaps been “misconstrued”: the Union 
did not seek recognition on or before October 25, 1956, and it does not now on 
July 19, 1957. The Board has passed on the earlier conduct and statements. 
If its decision of December 28, 1956, is binding, the Union in its brief now urges 
that a different finding is called for with respect to the picketing on and after 
July 27, 1957. 

On this issue we can adopt the ruling of the Board concerning the earlier 
so-called disclaimer and also the very claim of consistency in the letter of July 19. 
Despite the testimony which we received from a union official concerning the 
Union’s purpose in changing the signs and in refraining from picketing for a week 
in July 1957, the different signs and the letter of July 19 do not prove, indicate, 
or even suggest that the Union changed its object. We have noted its earlier 
disclaimer of representation and denial of claim for recognition. The picketing 
having been for recognition before the election hearing, as the Board has found, 
here as in Packard Knitwear the evidence does not show that the Union changed 
its object thereafter. Further, since under the cases, we here consider the 
tendency to restrain or coerce, an alleged union purpose does not control; its 
overt acts, its picketing and the signs, are to be considered for their effect on 
employees. I find that the picketing herein since the election on January 17, 
1957, and the certification on January 25, 1957, has been for recognition. Follow- 


Case No. 14—RM-147. 


57.L.G.W.U. (Packard Knitwear, Inc.), 118 NLRB No. 76. 
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ing the decision in Curtis Brothers, I further find that such picketing restrains 
and coerces and has restrained and coerced employees in violation of Section 8(b) 
(1) (A) of the Act. 

The Union develops an ingenious argument by declaring that the General 
Counsel’s position is that the Board “based upon alleged coercive picketing by 
the Union” the finding that a representation question existed. But that finding 
was based on the picketing and the sought for recognition, without any element 
of coercion. The Board did not aid a violator of the Act when it directed the 
election; this is clear despite the argument in the Union’s brief. The coercive 
aspect entered with the picketing which continued after it was shown that 
the Union did not represent a majority. Nor does the finding herein antedate 
the election, when the Union’s lack of majority was thus established. 


Ill. THe Errect oF THE UNFAIR LABOR PRACTICES UPON COMMERCE 


The activities of the Union set forth in Section II, above, occurring in con- 
nection with the operations of the Company described in Section I, above, have 
a close, intimate, and substantial relation to trade, traffic, and commerce among 
the several States, and tend to lead to labor disputes burdening and obstructing 
commerce and the free flow of commerce. 


IV. THE REMEDY 


Having found that the Union has violated Section 8(b)(1)(A) of the Act, 
I shall recommend that it cease and desist therefrom and take certain affirma- 
tive action in order to effectuate the policies of the Act. 

Upon the basis of the above findings of fact and upon the entire record in 
the case, I make the following: 


CONCLUSIONS OF LAW 


1. Retail Store Employees Union, Local 1595, Retail Clerks International 
Association, AFL-CIO, is a labor organization within the meaning of Section 
2(5) of the Act. 

2. By picketing J. C. Penney Company, Store No. 309, for the purpose of 
obtaining recognition as bargaining representative, thereby restraining and 
eoercing employees in the exercise of the rights guaranteed in Section 7 of 
the Act, the Union has engaged in and is engaging in unfair labor practices 
within the meaning of Section 8(b) (1) (A) of the Act. 


3. The aforesaid unfair labor practices are unfair labor practices within the 
meaning of Section 2 (6) and (7) of the Act. 


RECOM MENDATIONS 


Upon the basis of the foregoing findings of fact and conclusions of law, and 
upon the entire record in the case, I recommend that the Union, Retail Store 
Employees Union, Local 1595, Retail Clerks International Association, AFL- 
CIO, Murphysboro, Illinois, its officers, agents, successors, and assigns, shall: 

1. Cease and desist from restraining or coercing employees of J. C. Penney 
Company, Store No. 309, in the exercise of the rights guaranteed in Section 7 
of the Act. 

2. Take the following affirmative action, which I find will effectuate the 
policies of the Act: 

(a) Post at its offices and meeting halls in Murphysboro, Illinois, copies of 
the notice attached hereto and marked “Appendix.” Copies of said notice, to 
be furnished by the Regional Director for the Fourteenth Region, shall, after 
being duly signed by the Union’s representative. be posted by the Union im- 
mediately upon receipt thereof, and be maintained by it for sixty (60) consecu- 
tive days thereafter, in conspicuous places, including all places where notices 
to its members are customarily posted. Reasonable steps shall be taken by 
the Union to insure that said notices are not altered, defaced, or covered by 
any other material; 

(b) Mail to the Regional Director for the Fourteenth Region signed copies 
of the notice attached hereto and marked “Appendix” for posting, J. C. Penney 
Company, Store No. 309, willing, at locations where notices to the Company’s 
employees are customarily posted. Copies of said notice, to be furnished by 
the Regional Director for the Fourteenth Region, shall, after being duly signed 
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by the Union’s representative, be forthwith returned to said Regional Director 
for such posting; and 

(c) Notify the Regional Director for the Fourteenth Region, in writing, within 
twenty (20) days from the receipt of this Intermediate Report and Recom- 
mended Order, what steps have been taken to comply herewith. 

It is further recommended that unless the Union shall within twenty (20) 
days from the receipt of this Intermediate Report and Recommended Order, 
notify said Regional Director, in writing, that it will comply with the foregoing 
recommendations, the Board issue an order requiring said Union to take the 
action aforesaid. 

Dated at Washington, D.C., this — day of November 1957. 

LLoyp BUCHANAN, Trial Examiner. 





APPENDIX 
IR-208 


NoTricE TO MEMBERS AND ALL EMPLOYEES PURSUANT TO THE RECOMMENDA- 
TIONS OF A TRIAL EXAMINER OF THE NATIONAL LABOR RELATIONS BOARD 


and in order to effectuate the policies of the Labor Management Relations 
Act, we hereby notify our employees that: 

WE WILL Nor restrain or coerce the employees of J. C. PENNEY COMPANY, 
Store No. 309, in the exercise of the rights guaranteed in Section 7 of the 
Act, including the right to refrain from engaging in any or all of the activities 
guaranteed thereunder. 

RETAIL STORE EMPLOYEES UNION, 
Local 1595, Reratt CLerKs IN- 
TERNATIONAL ASSOCIATION, AFL— 
cio 
(Labor Organization) 
Deted 2 tlk + Be Lei eee ae ee. 
(Representative) (Title) 
This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 


United States of America 
Before the National Labor Relations Board 
Case No. 21-—RM—-497 
SKIRTS, INCORPORATED; J-M Mrec. Co.; LOUBELLA SALES, EMPLOYER-PETITIONER 
and 


L. A. Dress & SporTSWEAR JOINT Boarp, INTERNATIONAL LADIES GARMENT 
WoRKERS UNION, UNION 


DECISION AND ORDER 


Upon a petition duly filed, a hearing was held before a hearing officer of the 
National Labor Relations Board. The hearing officers’ ruling made at the hear- 
ing are free from prejudicial error and are hereby affirmed. 

Pursuant to the provisions of Section 3(b) of the National Labor Relations 
Act, the Board has delegated its powers in connection with this case to a three- 
member panel. 

Upon the entire record in this case, the Board finds : 

1. The Employer is engaged in commerce within the meaning of the National 
Labor Relations Act. 

2. No question affecting commerce exists concerning the representation of 
employees of the Employer within the meaning of Section 9(¢c) (1) and Section 
2 (6) and (7) of the Act, for the following reasons: 

The Employer petitioned for an election in a unit of all production and mainte- 
nance employees. The Union contends that it does not claim to represent or 
seek recognition as representative of the unit described in the petition. The 
Union claims that it seeks to bargain with the Employer only for its members in 





409 LABOR-MANAGEMENT REFORM LEGISLATION 


the Respondent’s employ, who admittedly constitute a minority of the employees 
in the unit petitioned for. 

The Employer presented testimony that in Ooctober 1956 he was approached 
by Union representatives who said they wanted to represent all of his employees, 
and presented a proposed contract to him. The Employer insisted there be an 
election. Apparently neither party did more, until February 1957, when, accord- 
ing to the Employer, the Union reiterated its request, and threatened to picket if a 
contract were not signed. No picketing occurred at that time. On February 6, 
1957, the Employer petitioned for an election in a unit of all its production and 
maintenance employees. On February 8, 1957, the Union filed a disclaimer of 
interest in representing the employees, and the Regional Director dismissed the 
petition. 

The events which occasioned the filing of the instant petition began when the 
Union, in a telegram to the Employer dated July 18, 1958, advised that it repre- 
sented “a number,” but not a majority of the Employer's employees, and that the 
Union wished to negotiate a contract for those employees it represented. The 
Employer referred the Union to the Employer’s labor relations representative, 
who filed the instant petition on July 22. On July 28, the Union began picketing 
the Employer with signs stating, in pertinent part, “* * * workers on strike for 
members only con*ract. * * *” About 20 employees of the Employer’s estimated 
118 production ari maintenance employees went on strike. The picketing was 
still going on at the cime of the hearing. It is undisputed that at a meeting of 
Employer and Unit) representatives on July 24, the Union explicitly disclaimed 
representation of a majority of all the employees, and again stated that it wished 
to represent only its membors. The Employer refused to negotiate on this basis, 
maintaining that the proposed “members only” contract would be illegal. 

The Employer contends that the Union’s current requests and picketing must 
be considered in the light of the Union’s demands in 1956 and February 1957, and 
that the Union’s total course of conduct warrants a finding that it currently seeks 
recognition for a unit of all employees. In view of the lapse of 17 months without 
activity bv the Union since its unequivocal disclaimer in the February 1957 case, 
we find that the requests made of the Employer in 1956 and 1957 are too far 
removed to be of controlling significance in interpreting the Union's current 
course of conduct. We find further that although the Union claims to represent 
certain employees of the Employer, it Goes not claim to represent the employees 
in the unit alleged appropriate in the petition. We therefore conclude that the 
petition does not raise a question concerning representation, and shall dismiss the 
petition.» In so concluding, we note that we are not passing upon the Employer's 
contentions that the Union’s picketing is illegal. 


ORDER 


IT IS HEREBY ORDERED that the petition filed herein be, and it hereby is 
dismissed. 
Dated, Washington, D.C., January 15, 1959. 
Boyrp LEEpom, 
Chairman, 
Puiure Ray Ropcers, 
Member, 
JOSEPH ALTON JENKINS, 
Member, 
[SEAL] National Labor Relations Board. 


INJUNCTIONS AND PRIORITY CASES 


During the course of the appearance of the Secretary of Labor before the 
Labor Subcommittee, several questions were raised regarding disparate proce- 
dures to which unions and employers would be subjected were S. 748 to become 
law. The basic factual situation which illustrates this disparity arises where a 
union pickets to obtain recognition under circumstances which would constitute a 
violation of section 8(b)(7) of S. 748. The union may claim, however, that 
the employer has engaged in a course of antiunion conduct which has prevented 
a free choice by the employees as to their representation, and which constitutes 


1 Wm. Wood Bakery, Inc., 97 NLRB 122. 
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plain violations of section 8(a) of the Taft-Hartley Act as now written. Under 
S. 748, the General Counsel of the Board would be compelled to seek an immedi- 
ate injunction against the picketing (see sec. 10(1) of the Taft-Hartley Act) as 
soon as he administratively determined “probable cause.” There is no such 
obligation, however, with respect to the employer’s allegedly unlawful conduct; 
hence, the disparity. 

It has been suggested by the Secretary of Labor that the General Counsel 
would have power under section 10(j) of the Taft-Hartley Act to proceed 
simultaneously for injunctive relief against the employer in this situation. It 
is true that section 10(j) confers such discretionary authority, but, as experi- 
ence has shown, very strong reasons militate against its frequent exercise. 

1. It has been a traditional view of the labor relations practitioners that pre 
liminary injunctions (issued summarily on a showing of “probable cause” and 
before a trial on the merits) in labor disputes should be used sparingly. The 
history of administering the Wagner Act and subsequently the Taft-Hartley Act 
reveals a marked trend in the direction of more “due process” rather than less. 
Congress and the courts have steadily prodded the Board toward allowing fuller 
opportunity to be heard before determinations are made. The dangers to “due 
process” in injunctive proceedings has been the subject of many commentaries; 
the injunctive remedy is essentially an extraordinary remedy, whose impact often 
has the practical effect of deciding the dispute before its merits may be fully 
considered. A widespread use of the injunctions against employers would bring 
before the district courts all of the complex issues now being processed in hear- 
ings before trial examiners in Board decisions and in review by the circuit courts 
of appeal. The prospect of rapidly sought injunctions reinstating discharged 
employees, nullifying recognition of employer dominated labor organizations and 
directions to bargain may be appealing to some; but it would represent such an 
abrupt change in the manner of the administration of the act that Congress 
should make its intention in this direction abundantly clear. 

2. The possibility of using 10(j) “discretionary” injunctions against employers 
where 10(1) “mandatory” injunctions against unions are required has been 
available to the Board ever since 1947 when the Taft-Hartley Act was passed. 
On many occasions the General Counsel’s Office has declined to avail itself of 
the opportunity. As the letter from the General Counsel appearing below indi- 
cates, the General Counsel has used 10(j) sparingly ; indeed, over the past 5 years, 
he has used the 10(j) injunction against employers in only three cases out of the 
more than 1,500 in which complaint was issued. The criteria used by him (listed 
in the letter) in deciding to use a 10(j) injunction do not include the point that 
the union itself is subject to a mandatory injunction. 

3. A change in the practice of the General Counsel’s Office under which dis- 
cretionary injunctions are sought against employers in cases where the charging 
union is subject to the mandatory injunction provisions of the act would probably 
create more problems than it would solve. Apart from the doubtful wisdom of 
a quick injunction in section 8(a) cases, as discussed above, such a rule might 
well have the effect of unnecessarily fostering union unfair labor practices. For 
example, a union which wishes to have quick injunctive relief on charges filed 
by it against an employer, would be able to achieve this result by committing 
unlawful acts to which the mandatory injunction provisions are applicable 
against the union, and thereby set in motion injunction proceedings against the 
employer that would otherwise not be considered appropriate. 

In sum, the history of the act’s administration shows decisively that the Board 
would not utilize the 10(j) injunction against employers (or unions, for that 
matter) except in rare circumstances. Unless, therefore, the Congress specifically 
provides for consolidation at the injunctive level of proceedings where both 
employer and the union have committed unfair labor practices, it can be reason- 
ably predicted that the passage of S. 748 will add merely to the number of union 
activities now already subject to priority handling and mandatory injunctions 
without increasing the use of injunctions against employers. 

In the basic fact situation, therefore, the Board will be required to enjoin 
the union’s picketing. The charges brought both by the employer and the union 
will then be sent to hearing (perhaps consolidated, through the requirement for 
priority probably prevents it). After 2 or 3 years, a court-enforced Board order 
will finally curb the unfair labor practices of the employer and confim the injunc- 
tion which issued against the union when the case was 1 month old. 

The pattern is well illustrated by Lewis Food Co. v. Meat Drivers (41 LRRM 
2699). It was decided in this case, involving a suit for damages against a union 
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for picketing to obtain recognition, the the unfair labor practice conduct of the 
employer, including charges of assistance to a rival union (charges of sufficient 
merit to warrant a complaint to be issued), was not a defense to the picketing 
violation. Thus, the employer was able to stop the picketing and move against 
the union for a damage remedy, and at the same time remain free to continue 
recognizing a union found by the General Counsel to be company assisted until 
an enforcible determination should be made against it at the termination of 
the slower conventional processes under section 10(c) of the act. It may be 
noted, to give point to what has been said, that the Board proceeding against 
the employer in the Lewis Food case was delayed several years beyond the usual 
time by the employer’s refusal to respond to subpenas issued at the request of 
the General Counsel. It was necessary to take the case to the Supreme Court 
before the subpenas were finally enforced. (See 357 U.S. 10.) 

There follow two items: (1) a brief outline of the conventional procedural 
steps used by the Board in adjudicating unfair labor practice charges pursuant 
to section 10(c) of the act; (2) a letter from the General Counsel describing 
in detail his experience with discretionary injunctions under section 10(j) 
of the act. 

(The staff requested the National Labor Relations Board for the time lapse 
figures included in the following outline. ) 


ITEM 1 
STEPS IN THE PROCESSING OF UNFAIR LABOR PRACTICE CASES 


I. Charge filed. 

II. Charge investigated; the length of time for investigation depends on the 
volume and complexity of the issues. 

III. Complaint issued by the regional director on behalf of the General 
Counsel. 

IV. Hearing before trial examiner. 

V. Intermediate report issued by trial examiner. Parties may then file 
exceptions. 

VI. Board decision: During fiscal 1957 and 1958 the Board required a median 
time of 440 days from the filing of the charge to the entry of the Board decision; 
during the first half of fiscal 1959, the median time for all cases was 464 days, 
while that for “priority” cases was 360 days. (‘Priority” cases are those under 
sec. 8(b) (4) which sec. 10(1) requires to be given priority.) 

VII. Court decree: Board decisions are not self-enforcing but must be brought 
before the appropriate circuit court. The median time between Board decision 
and court decree was as follows: Fiscal 1957, 396 days; fiscal 1958, 378 days. 

VIII. Contempt proceedings: It is at the threshoid of these proceedings that 
compliance must actually be accomplished. 


SUMMARY 


The above does not include remands or supplementary hearings which are 
often required when back pay issues are present. These figures, moreover, do 
not reflect that respondents represented by resourceful attorneys with experi- 
ence in NLRB proceedings are able to protract their cases well in excess of the 
median figures presented. What the figures do show is that the median case 
takes between 2 and 3 years between the filing of the charge and the court decree. 


ITEM 2 


NATIONAL LABOR RELATIONS BOARD, 
OFFICE OF THE GENERAL COUNSEL, 
Washington D. C., February 12, 1959. 
Hon. JoHN F. KENNEDY, 
U.S. Senate, 
Washington, D.C. 


DeaR SENATOR KENNEDY: This is in response to your letter of February 6, 
1959, requesting certain information regarding cases instituted in court under 
section 10(j) of the act. 

The list of all cases in which this agency has sought section 10(j) injunctions 
since 1947, the first item requested in your letter, is attached as appendix A 
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to this letter. A brief description of each section 10(j) case instituted during 
the last 5 years, the second item requested in your letter, is attached as 
appendix B. 

The third item requested was the criteria used in deciding to seek section 
10(j) relief, and in what way the criteria was operative in the cases instituted 
during the last 5 years. The only congressional guides for the institution of 
section 10(j) injunction proceedings appear in Senate Report No. 105 on S. 1126, 
80th Congress, Ist session, which became the Labor Management Relations 
Act, 1947. At page 8 of that report it is stated: 

“* * * the relatively slow procedure of Board hearing and order, followed 
many months later by an enforcing decree of the circuit court of appeals, falls 
short of achieving the desired objectives—the prompt elimination of the obstruc- 
tions to the free flow of commerce and encouragement of the practice and 
procedure of free and private collective bargaining. Hence we have provided 
that the Board, acting in the public interest and not in vindication of purely 
private rights, may seek injunctive relief in the case of all types of unfair labor 
practices * * *,” 

At page 27, the same Report states: 

“Experience under the National Labor Relations Act has demonstrated that 
by reason of lengthy hearings and litigation enforcing its orders, the Board 
has not been able in some instances to correct unfair labor practices until 
after substantial injury has been done. Under the present act the Board is 
empowered to seek interim relief only after it has filed in the appropriate 
circuit court of appeals its order and the record on which it is based. Since 
the Board’s orders are not self-enforcing, it has sometimes been possible for 
persons violating the act to accomplish their unlawful objective before being 
placed under any legal restraint and thereby to make it impossible or not 
feasible to restore or preserve the status quo pending litigation. 

“In subsections (j) and (1) to section 10 the Board is given additional au- 
thority to seek injunctive relief. By section 10(j), the Board is authorized, 
after it has issued a complaint alleging the commission of unfair labor practices 
by either an employer or a labor organization or its agents, to petition the 
appropriate district court for temporary relief or restraining order. Thus the 
Board need not wait, if the circumstances call for such relief, until it has held 
a hearing, issued its order, and petitioned for enforcement of its order.” 

The conference report on the act (H. Rept. No. 510 on H.R. 3020, 80th Cong., 
1st sess.) merely states (at p. 57): 

“The Senate amendment, in a new section 10(j), gave to the Board general 
power, upon issuing a complaint alleging an unfair labor practice, to petition 
the appropriate district court for temporary relief or restraining order, and 
gave the courts jurisdiction to grant such relief or restraining order. The 
House bill contained no comparable provision. The conference agreements 
adopts this provision of the Senate amendment.” 

From the foregoing, the congressional objectives of 10(j) appear to have been 
to provide a means of achieving (1) “the prompt elimination of the obstruc- 
tions to the free flow of commerce,” (2) the “encouragement of the practice 
and procedure of free and private collective bargaining,” and (3) the prevention 
of unfair labor practices resulting in “substantial injury” or accomplishing 
“their unlawful objective before being placed under any legal restraint,” thereby 
making it “impossible or not feasible to restore or preserve the status quo.” ? 

In the accomplishment of the congressional objectives, no rigid criteria for 
invoking the provisions of section 10(j) have been adopted; rather, general 
standards for relief under the section have been developed on a case-to-case 
basis in accord with experience. In doing this, it has been recognized that 
10(j) proceedings were not intended merely as a substitute for the slower ad- 
ministrative procedures before the Board. An examination of the 38 cases 
instituted in court under 10(j), and a consideration of cases in which 10(j) 
relief has been rejected, disclosed that, generally, 10(j) proceedings have been 
restricted to eases of clear violations of the act (1) which involved the shut- 
down of important business operations which, because of their special nature, 
would have an extraordinary impact on the public interest: or (2) which 
involved an unusually wide geographic area, thus creating special problems of 





1The national emergency injunction provisions of title II of the Labor Management 
Relations Act, 1947, administered by the Department of Justice, have an entirely different 
objective, namely, to provide machinery for temporarily maintaining the status quo in 
national strike situations regardless of the issue involved. 
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publie concern; or (3) which created special remedy preblems so that it would 
probably be impossible either to restore the status quo, or effectively to dissipate 
the consequences of the unfair labor practices through resort solely to the 
regular procedures provided in the act for Board order and subsequent enforce- 
ment proceedings; (4) which constituted a serious interference with the conduct 
of an election or a flagrant disregard of a Board certification of a bargaining 
representative; or (5) which would have accomplished its objective before the 
Board could act. The application of these standards may be said to explain 
the relatively few 10(j) proceedings which have been instituted in compurison 
with the numerous requests for 10(j) relief which have been received since 1947, 

In appendix B, the section 10(j) cases instituted during the past 5 years 
have been grouped under the standard which appears to have been most de- 
terminative in the decision to institute the section 10(j) action. Many of the 
cases, however, met one or more of the other standards. 

Should you desire any further information regarding this subject, 1 will be 
happy to furnish it. 

Sincerely yours, 
JEROME D. Fenton, General Counsel. 


ApPpENDIx A 


1. American Newspaper Publishers Ass'n v. International Typographical Union 
(9-CB-5). 

United Automobile Workers v. General Motors Corp. (7-CA-37). 

. Great Atlantic & Pacific Tea Co. v. Amalgamated Meat Cutters & Butcher 

Workmen (21-CB-8). 
. Southern Coal Producers Ass'n. v. United Mine Workers (5—CB-9). 
International Ass’n of Machinists v. Boeing Airplane Corp. (19-—CA-95) 
Captive Coal Mines v. United Mine Workers (5-—CB-14). 
Ponce Cement Corp. v. Ponce Cement Workers Union (38—-CB-30). 
Potash Company of America et al. v. Mine, Mill € Smelter Workers (33—CB-6 
tos). 
Y. Southern Coal Producers Ass’n et al. v. United Mine Workers (5-CB-43~+47). 
10. Distributors Ass’n of Northern California v. Teamsters Local 12 (20-CB-128). 
11. Cannery Workers & Farm Laborers Union Local? v. Alaska Salmon Industry, 
Ine. (19—CA-301). 

12. New York Herald Tribune et al. v. Newspaper & Mail Deliverers Union 
(2-CB-141, 254). 

13. New York Times et al. v. Newspaper & Mail Deliverers Union (2-—CB-135). 

14. International Union of United Brewery, etc., Workers v. Anheuser-Busch, 
Inc. (2-CA-1925). 

15. Various employees v. Cooks & Stewards Union and American President 
Lines et al. (20—CA-523 ete ; 2-CB-171 etce.). 

16. Puerto Rico Steamship Ass’n v. International Longshoremen’s Ass’n (24- 
CB-40). 

17. Packinghouse Workers Union v. Cargill, Inc. (183—CA-1063). 

18. Candy & Confectionery Union v. Henry Heide, Inc. (2—CA-2554). 

19. AF L-International Longshoremen’s Ass’n v. International Longshoremen’s 
Ass'n (2-—CB-1024.) 

20. United Steel Workers v. Genessee Foundry Co., Inc. (3—CA-736). 

21-23. New York Shipping Ass’n et al v. International Longshoremen’s Ass'n 
(2-CB-1158, 1166, 1169) .” 

24. Order of Repeatermen & Toll Testboardmen v. Pacific Telephone & Telegraph 
Co. (20-CA-958). 

25. Appleton Wire Works, Inc. v. American Wire Weavers Protective Ass’n, AFL 
(13—CB-337). 

26. Brown Shoe Company v. Boot & Shoe Workers Union (14—CB-353). 

27. New York Shipping Ass’n v. International Longshoremen’s Ass’n (2-CB- 
1841). 

28. Teatile Workers Union v. Darlington Mfg. Co. (11-—CA-1071). 

29. Seafarers’ International Union v. American Coal Shipping Co. (2—CA-5169). 

30. General Time Corporation, et al. v. District 50, United Mine Workers et al. 
(138—CB-505). 


on 
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1The conduct required three injunction proceedings to reach all respondents: pro- 
ceedings were instituted in the district courts of southern New York, eastern New York, 
and New Jersey. 
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31. Rudy Schroeder and Son v. Teamsters International, Wisconsin Teamsters, 
Joint Council et al. (13-CB-518). 
2, Burt Manufacturing Co. v. Sheet Metal Workers International (8—CC-68). 
33. Haverhill Gazette Co. v. International Typographical Union et al. (1-CB- 
429). 
34. New Mexico Sheet Metal Contractors Ass’n v. Local 49, Sheet Metal Workers 
(338-CB-104). 
35. Mid-Island Electrical Sales Corp. et al. v. Local 1922, International Brother- 
hood of Electrical Workers (2—CB-—2216). 
86. Public Service Electric and Gas Co. vy. Local 450 Public Utility Gas Manu- 
facturing Workers (22-CB-136). 
37. Sierra Furniture Co. v. Local 208, Teamsters (21—CB-1172). 
38. Local 968, General Drivers, Warehousemen & Helpers vy. Alamo Express, 
Inc. et al. (39-CA-S853). 


APPENDIx B 


A. UNFAIR LABOR PRACTICES CAUSING THE SIIUTDOWN OF IMPORTANT BUSINESS 
OPERATIONS HAVING AN EXTRAORDINARY IMPACT ON THE PUBLIC INTEREST 


1. The shipping industry 


Mass picketing, violence, and threats of violence in violation of 8(b) (1) (A) 
to prevent members of rival AFL union from working during New York dock 
strike of 1954 (New York Shipping Ass'n, et al. against International Long- 
shoremen’s Ass'n, Ind., 2-CB-1158, 1166, 1169). Injunction granted. 


2. Industry making wire screens for manufacture of paper 


Refusal, in violation of 8(b) (3), to sign agreement reached and threatened 
strike unless employer also signed agreement for its new plant in another sec- 
tion of the country, which had not yet been staffed and at which the union could 
not claim to represent the employees; employer manufacturer about 30 percent 
of Fourdrinier wire screens and cylinder covers produced in the country, which 
are essential to the manufacture of paper (Appleton Wire Works, Inc., against 
American Wire Weavers Protective Ass’n, AFL, 13-CB-337). Contract dispute 
settled after filing of injunction petition and petition withdrawn. 


$8. Public utility 


Strike of gas manufacturing plant and pumping station servicing 225,000 
homeowners, public institutions, manufacturing plants, and defense operations in 
Jersey City area, to force employer to settle grievance without going through 
contract grievance procedure, in violation of 8(b) (3) and 8(d) (Public Service 
Electric and Gas Co. against Local 450, Public Utility Gas Manufacturing Work- 
ers, et al., 22-CB-136). Injunction granted . 


B. UNFAIR LABOR PRACTICES INVOLVING AN UNUSUALLY WIDE GEOGRAPHICAL AREA 
AND CREATING SPECIAL PROBLEMS OF PUBLIC CONCERN 


1. Inducement of customers of charging party, a milk hauler, not to purchase 
milk for charging party to compel charging party and others in the area to 
conform to illegal hiring arrangements for truckers hauling milk from Wis- 
consin into the Chicago area, in violation of 8(b) (2) and (3) (Rudy Schroeder 
and Son against Teamsters International, Wisconsin Teamsters Joint Council, 
et al., 13-CB-518). Parties stipulated to a consent Board order and injunction 
proceedings withdrawn. 


C. UNFAIR LABOR PRACTICES WHICH WOULD CREATE SPECIAL REMEDY PROBLEMS IF 
PERMITTED TO CONTINUE PENDING BOARD PROCEEDINGS 


1. Measures initiated by Pacific Telephone & Telegraph Co. to destroy compo- 
sition of previously certified units of toll maintenance employees, solely because 
the company considered the certified units of toll maintenance employees no 
longer appropriate, without permitting the Board an opportunity to hear and 
consider the matter on refusal to bargain charges of the certified union, or other- 
wise submitting the matter to the Board for determination. After refusing to 
bargain further with the certified union, the company unilaterally changed work- 
ing conditions of employees in the certified units and agreed with union repre- 
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senting large production and maintenance units to absorb the toll maintenance 
employees into the larger units, in violation of 8(a) (1), (2) and (5) (Order of 
Repeatermen & Toll Testboardmen against Pacific Telephone & Telegraph Co., 
20-CA-958). Injunction granted. 

2. Execution by new shipping company, which proposed to acquire and operate 
50 to 8O vessels in the trans-Atlantic freight trade, of an exclusive recognition 
contract with one of two rival unions, covering all vessels to be acquired, after 
only one of the vessels had been obtained, said agreement requiring the company 
to hire seamen for all the vessels yet to be acquired exclusively through the con- 
tracting union’s hiring hall, in violation of 8(a) (1), (2) and (3) (S.I.U., AFL 
against American Coal Shipping, Ine., 2-CA-5169). Injunction granted. 

38. Threat of dissolved company, against which charge of discriminatory 
termination of 500 employees in violation of 8(a) (3) was pending before Board, 
to distribute its liquidated assets to stockholders without adequate reserve to 
meet possible back pay obligation (Tertile Workers Union, AFL-CIO against 
Darlington Manufacturing Co., 11-CA-1071). Injunction granted. 


D. UNFAIR LABOR PRACTICES WHICH ARE INTERFERING WITH AN ELECTION OR ARE A 
FLAGRANT DISREGARD OF A BOARD CERTIFICATION OF A BARGAINING REPRESENTATIVE 


1. Refusal of certified union of longshoremen in Port of Greater New York to 
bargain with employers for employees in certified unit unless employers agreed 
to expand the bargaining to include longshoremen employed in other Atlantic 
ports, in violation of 8(b) (38) (New York Shipping Ass'n against International 
Longshoremen’s Ass'n, 2-CB-1841). Injunction granted. 


E. UNFAIR LABOR PRACTICES WHICH MAY ACCOMPLISH OBJECTIVES BEFORE BOARD 
CAN ACT 
(a) Violations of 8(d) 


1. Refusal of union to wait required period after service of notices to em- 
ployer and conciliation services before striking over modification of contract, in 
violation of 8(b) (3) and 8(d); 32 plants and approximately 9,000 employees 
involved in strike (Brown Shoe Company against Boot € Shoe Workers Union, 
14-CB-353). After the injunction petition filed, contract signed and strike set- 
tled ; petition withdrawn. 

2. Failure of union to notify Federal Mediation Service of dispute before 
striking over modification of contract, in violation of 8(b)(3) and 8(d); over 
3,000 employees involved in strike and completion of defense contracts delayed 
(General Time Corporation, Westclox Division against District 50, United Mine 
Workers, etc., 13-CB-505). Injunction granted. 

3. Failure of union to notify Federal and State mediation services of dispute 
before striking to terminate contract, and refusal of union to meet with associa- 
tion as bargaining representative of its members to discuss new contract, in 
violation of 8(b) (1)(B) and (8) and 8(d); strike against sheet metal con- 
tractors affected numerous construction projects in the State, including impor- 
tant defense and atomic energy jobs (New Mezico Sheet Metal Contractors 
Ass’n against Local 49, Sheet Metal Workers, 33-CB-104). Injunction granted. 


(b) Curtis Bros. violations 


1. Union’s boycott of products of company, mainly through pressure on em- 
ployers, to compel company to discontinue recognizing United Steelworkers, the 
certified bargaining agent, as the representative of its employees and to force 
the company to recognize and bargain with Sheet Metal Workers, which rep- 
resented none of the company’s employees, as the employees’ bargaining agent, 
in violation of 8(b)(1)(A); immediate restraint of the boycott in the in- 
stant case, which had caused the charging company thousands of dollars in lost 
business, not only corrected the immediate situation but deterred similar boy- 
cotts against other companies (Burt Mfg. Co., against Sheet Metal Workers, 
8-—CC-68). Injunction granted. 

2. Union’s picketing of employer and other economic pressure on employer’s 
business, which was causing serious loss of business and had resulted in a 25 per- 
cent reduction in working force, to compel the employer to recognize and bargain 
with the union notwithstanding the union’s loss in a recent Board election, in 
violation of 8(b)(1)(A); a continuation of the picketing and other conduct 
without restraint may have caused the employer, a small electrical supply com- 
pany, to close down entirely (Mid-Island Electrical Sales Corp., et al. against 
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Local 1922, I.B.E.W., AFL-CIO, 2-CB-2216). Hearing on the 10(j) petition 
continued upon respondents’ commitment to cease picketing. 

3. Picketing to compel an employer to adhere to the terms of a union shop 
contract executed with a union which did not represent a majority of the em- 
ployer’s workers, in violation of 8(b) (1)(A) and (2); the employer, who had 
signed the contract because of earlier picketing, after the filing of charges by an 
employee refused to give effect to the contract and the union resumed its picket- 
ing (Sierra Furniture Co. against Teamsters Local 208 et al., 21-CB-1197). 
Temporary restraining order issued pending hearing on petition scheduled for 
February 25, 1959. 


(c) Miscellaneous 


1. Strike and other economic pressure against small newspaper publisher to 
compel acceptance of contract demands which would have created closed-shop 
conditions, in violation of 8(b) (2) and (3); the economic pressure was 
threatening to force publisher out of business (Haverhill Gazette Co. against 
International Typographical Union, 1-CB-429). Court found violations and in- 
junctive relief warranted; injunction withheld upon respondents’ commitment 
to withdraw illegal demands; injunction ultimately held unwarranted upon re- 
sumption of negotiations by parties. 

2. The company was engaging in flagrant coercive conduct to defeat a union 
organizing drive. This was the same type of activity the Board found viola- 
tive of 8(a) (1), (3) and (4) in another case against the respondent pending 
enforcement in the Court of Appeals (119 NLRB) (General Drivers, Warehouse- 
men and Helpers Local 968 against Alamo Express, Inc. et al., 39-CA-—853). 
Petition filed February 5, 1959; hearing scheduled for February 12, 1959. 


RESPONSE OF THE SECRETARY OF LABOR TO INTERROGATION AT 
HEARING 


U.S. DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., February 16, 1959. 
Hon. JoHn F. KENNEDY, 
Chairman, Subcommittee on Labor, Committee on Labor and Public Welfare, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR KENNEDY: In accordance with the procedure agreed upon at the 
time of my appearance before the Labor Subcommittee of the Committee on 
Labor and Public Welfare on February 4 and 5, a memorandum response to 
certain of the questions asked at the hearing has been prepared and is submitted 
herewith for the record. 

Sincerely, 
JAMES P. MITCHELL, Secretary. 


MEMORANDUM WITH RESPECT TO QUESTIONS CONCERNING S. 748 ASKED BY THE 
Lasor SUBCOMMITTEE OF THE SENATE COMMITTEE ON LABOR AND PusBLiIc WEL- 
FARE, FepRUARY 4 AND 5, 1959 


Pursuant to committee request, this memorandum supplies answers to a num- 
ber of questions concerning S. 748 raised at the February 4 and 5, 1959, hearings 
of the Senate Labor Subcommittee in the following areas: 

Secondary boycotts 

Organizational and recognition picketing 

Loss of access to NLRB procedures 

Individual access to NLRB procedures: Fronting 

Mandatory injunctions and priority in case handling 

Federal-State relationships 

Responsibilities of persons entrusted with funds and property re labor 
organizations 

Non-Communist affidavits 

McClellan committee interim report, statement on organizational picketing 

This response by the Department of Labor to the committee’s request for 
answers to large numbers of hypothetical questions indicates the Department’s 
views of the relationship of S. 748 to present law and practice. It cannot, of 
course, attempt to prejudge the outcome of actual proceedings which might be 
brought before the National Labor Relations Board and the courts in such 
situations and which may turn on interrelated facts of which the assumed 
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hypothetical situation is only a part. It is important to remember that problems 
of the kinds presented in these questions are, for the most part, within the special 
jurisdiction of the National Labor Relations Board which resolves them only on 
the basis of all the facts developed on the record and fully discussed by opposing 
parties. They are typically resolved after long and judicial deliberation in 
which all pertinent facts are weighed and their significance determined under 
the circumstances of each particular case, 


SECONDARY BOYCOTTS AND ORGANIZATIONAL AND RECOGNITION PICKETING 


A majority of the questions raised during the course of Secretary Mitchell’s 
testimony before the Senate Labor Committee concerned the effect of the sec- 
ondary boycott and representation picketing provisions of S. 748 (secs. 503 and 
504) in a large number of hypothetical situations set forth by Senators Kennedy 
and Morse. Before approaching the problem of how these provisions apply in 
specific fact situations it is well to have in mind a general understanding of 
what they are and are not intended to do. 


Introduction 


None of the amendments made by section 503 in the secondary boycott provi- 
sions of the present act are intended to make any change in the principle enun- 
ciated by the Board and the courts in interpreting the present provisions, i.e., 
that these provisions do not limit primary activity, or make any change in the 
present distinction between primary and secondary activity. Thus, section 503 
is not intended to restrict activity which is aimed at the premises of the primary 
employer. 

It is in light of this principle that the provisions of section 503 must be read. 
These provisions are intended to do two things: (1) Prohibit certain forms of 
secondary boycott activity which the Board and the courts have held are not 
covered by the present language of the act; and (2) make it clear on the face of 
the statute that the secondary boycott provisions do not prohibit certain other 
forms of activity which might otherwise be considered secondary, where the 
secondary employer is not truly neutral or the activities have incidental sec- 
ondary effects. 

Thus, in category (1), section 503 of S. 748 is intended to bring within the 
scope of the act’s prohibition (a@) secondary boycotts which are effectuated by 
threats, restraint, or coercion directed at the secondary employer; (b) secondary 
activity directed at employers not presently covered by the act; and (c) sec- 
ondary activity which consists of the inducement of individual employees. In 
category (2), section 503 protects union activity (@) protesting the farming 
out of struck work, and (0) at construction sites. 

The most serious loophole in the present secondary boycott provisions is that 
covered by (a) above, which enables unions effectively to achieve a secondary 
boycott by directing pressures at the secondary employer rather than at his 
employees. Section 503(a) of S. 748 would make it an unfair labor practice for 
a union or its agents ‘“‘(ii) to threaten, coerce, or restrain any person engaged 
in commerce or in an industry affecting commerce” where an object is to force 
or require that person to cease, or agree to cease, doing business with another 
person. This clause is intended to reach coercive activity directed at employers, 
so that it would apply not only to the employer himself but to any person acting 
as his agent, such as supervisory and managerial personnel. At present, the 
law only reaches the effectuation of secondary boycotts through the employees 
of the secondary employer. 

At present the act does not cover public employers, railroads, or agricultural 
employers since the term “employer” is so defined in the act as to exclude then. 
In order to extend the protection of the secondary boycott provisions to these 
employers, the word “person” is used in clause (ii) of the secondary boycott 
provision quoted above, rather than “employer.” Such employers, by the use 

of the term “person” in this connection, would be protected by the secondary 
boycott provisions, but not subject to other provisions of the act. 

Section 503(a) would make it an unfair labor practice for a union or its agents 
“to induce or encourage any individual employed by any person engaged in 
commerce” to engage in a strike or refusal to perform services for the proscribed 
object. This is intended to reach secondary activity which is directed at a 
single employee and not primary activity. It is not intended to include any 





e 
il 
bd 
0 
r 
b 
n 
2 


~~ a Fs 


— 





SR oe ea 


rT 


1e 


1e 
dy 
{*= 
[n 
1g 


at 
ry 


or 
ed 
ce 
er 
8, 
ng 
he 
es 


al 


1. 


tt 
ise 
its 

in 
ed 


ny 





LABOR-MANAGEMENT REFORM LEGISLATION 409 


person acting as an agent of an employer, such as supervisory or managerial 
personnel. 

That part of section 503 which inserts a proviso excepting ‘“farmed-out” struck 
work from the effect of the secondary boycott provisions is intended merely to 
write this principle expressly into the statute. At present, existence of the 
rule depends on a continuation of the Board and court construction of the 
secondary boycott provisions set out in the Ebasco and Royal Typewriter cases 
discussed below in reply to specific questions. 

That part of the proposed proviso relating to activity at a common construc- 
tion site is intended to make clear that primary activity in connection with a 
labor dispute at the site shall not be prohibited because of its incidental sec- 
ondary effects upon employers engaged in work at the same site with the primary 
employer when the primary and secondary employers are joint venturers or 
contractor and subcontractor. 

Section 504 of S. 748 is intended to restrict picketing only when it is used 
as means of coercing an employer to recognize, or his employees to accept, a 
union which none or only a few of the employees desire as their bargaining 
representative. The picketing would be prohibited only when it takes place 
under one of the four conditions set forth in the section. 

Thus, section 504 makes it an unfair labor practice for a union to picket, or to 
threaten to picket, an employer when the object is to force or require the employer 
to recognize it, or the employees to accept or select it, as their bargaining 
representative— 

1. Unless the union can establish a “sufficient interest” on the part of the 
employees in being represented by it. 

2. Where the picketing has continued for ‘‘a reasonable period of time” 
without an election having been conducted. 

3. Where another union is recognized “in accordance with [the] act” and 
a question of representation cannot be raised. 

4. Where a valid election under the act has been conducted within the 
preceding 12 months. 

Whether there is “a sufficient interest,” or whether the picketing has con- 
tinued for “‘a reasonable period of time” are questions to be determined by the 
Board on the basis of all the facts in each case. The tests are not intended 
to be rigid but rather to provide for a flexibility which would enable the Board 
to take into consideration all of the surrounding circumstances. It is intended 
that all of the equities in each particular situation be weighed by the Board 
so that the result reached would best effectuate the purposes of the NLRA. 

The third test listed above would principally apply where the recognized union 
is not certified by the Board; picketing for recognition when another union has 
been certified is already barred under the present provisions of section 
8(b) (4) (C). This test would not bar organizational or recognition picketing 
if the incumbent union (a) was a minority union (a union not designated as 
bargaining representatives by an uncoerced majority of the employees), (b) 
was dominated or assisted by the employer, (c) had established its majority 
Status by fraudulent means, (d) had an existing contract which contained an 
illegal union security provision, (e) an existing contract which had been in 
effect for more than 2 years, or (f) had suffered a schism because of its parent 
organization’s expulsion from the AFI-CIO on grounds of corruption or 
Communist domination. 

The fourth test listed above would be operative for the most part when the 
election had resulted in the certification of no union. If the election had resulted 
in the certification of another union, picketing for recognition would presently 
be barred under section 8(b)(4)(C). If the election resulted in the certification 
of the picketing union, picketing by the union would be permissible as being di- 
rected against the employer’s unfair labor practice of refusal to recognize and 
bargain with it. It might be noted that at present secondary activity is per- 
mitted to force the recognition of a certified union under section 8(b) (4) (B), 
and the proposals make no change in this respect. 

In any event, in order for picketing to be prohibited under the administra- 
tion’s proposal the Board would have to find that the object of the picketing is 
to force its recognition upon the employees or its selection as bargaining repre- 
sentative upon the employees. If the object of the picketing was in fact to 
protest an employer’s unfair labor practice it would not be prohibited. If the 
object of the picketing was in fact to inform the public of the existence of a labor 


dispute or the existence of substandard working conditions it would not be 
prohibited. 


36552—59——_27 
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In the case of either the secondary boycott or the picketing proposal, the deter. 
mination of its applicability in a given situation would depend upon the Board’s 
finding of the facts, including all of the surrounding circumstances. In most 
cases arising under the act the facts are extensive and complex and involve 
delicate shadings between prohibited and permissible conduct. Picketing cases, 
for example, would have to take into consideration rights of free speech under 
the Constitution and under the act, which, of course, are not intended to be dis- 
turbed by the administration’s proposals. 

It is extremely difficult to state whether a violation of proposed legislation, or 
even existing law, would or would not be found upon the basis of a brief state- 
ment of a hypothetical situation which necessarily cannot go into all of the sur- 
rounding circumstances. 


Replies to questions regarding applicability of secondary boycotts (sec. 503) and 
recognition or organizational picketing (sec. 504) proposals 

1. “* * * that part of your bill about secondary boycotts, section 503, line 10, 
on page 59, raises some difficult questions about free speech, as I have previously 
indicated, and the inherent problems of proof, in order to regulate words between 
people. 

“Let me illustrate. The garment union is having trouble organizing a low- 
wage supplier, because of its unfair labor practices. The union goes to the 
supplier’s customer, a New York garment shop, which incorporates the sup 
plier’s material into its finished product. The union might say any of the fol- 
lowing—and if I may digress in my printed questions, you and I know something 
about the garment industry in New York City, for example—I imagine that even 
if the union representative came in and bowed, and even handed the employer a 
bouquet of roses, before he made the statement, the employer would have no 
doubt as to the meaning of such language as I now hypothetically suggest this 
union representative speaks to the employer. 

“He says to the employer, one, ‘we prefer that you get your material from 
another supplier.’ 

“I think you will agree with me that employer had a pretty good idea of 
what he meant. 

“Second, ‘we think you should be a more responsible employer, and not under- 
cut the organized employers by using a low wage, nonunion supplier.’ 

“Three, ‘We demand that you get your material from another supplier.’ 

“Four, ‘if you don’t switch suppliers, we are going to give you trouble.’ 

“T make this a little tougher as we go along. 

“Five. He says the same, but then he adds, ‘and when I say trouble, I mean 
real trouble.’ 

“Six, ‘And if you don’t switch suppliers, we are going to ask for pretty high 
wages next year.’ 

“Seven, ‘If you don’t switch suppliers, we are reopening the agreement, and 
we are asking a 25-cent wage increase now.’ 

“Eight, ‘I know the law does not let us restrain you, and I am sorry you 
continue dealing with that supplier, but we have just decided to reopen our 
wage clause.’ 

“Mr. Secretary, do you think that employer would have any doubt as to 
what this union organizer meant about the prospects of some form of a secondary 
boycott about to descend on that shop?” (Senator Morse, transcript pp. 589, 
590). 

This question is a good illustration of the difficulties involved in answering 
in this complex field hypothetical questions containing few details. 

In the first place, as has been said, nothing in the proposed bill is designed 
to circumscribe a union’s rights of free speech as guaranteed by the Constitution 
and as protected by section 8(c) of the act. The extent to which the utterance 
or publication of words transcends the domain of free speech and partakes of 
the elements of a threat, coercion, or restraint can be determined in most cases 
only by a consideration of all the circumstances involved. Mere language in 
vacuo is difficult of appraisal in this area of labor relations; but when it is 
viewed in the light of all known facts surrounding a specific situation, assess- 
ment of its character becomes possible. This has been the attitude of the 
National Labor Relations Board and courts in interpreting such words as inter- 
ference, restraint, and coercion under the present act. Undoubtedly, prior 
interpretations of the words “coerce” and “restrain” will be extended to those 
provisions of the proposed bill which use identical language. 
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It may be pointed out that more must be shown, to establish a threat, coercion, 
or restraint than to establish inducement or encouragement. Yet the proscrip- 
tion of conduct which “induces or encourages” (language used in sec. 8(b) (4) 
of the present act and retained in sec. 503 of the proposed bill), has received 
Supreme Court approval. In NLRB v. Denver Building and Construction Trades 
Council (341 U.S. 675), it was expressly held that no constitutional right of 
free speech was invaded by a congressional prohibition of conduct which induced 
or encouraged action designed to achieve objectionable ends. 

Accordingly, whether the statements referred to would be violations of section 
503 would depend upon resolution, by the Board and courts, of the question of 
whether as a matter of fact under all the circumstances they constitute no more 
than requests or whether they amount to a threat, restraint, or coercion calcu- 
lated to attain ends considered improper. If the former, they are not prohibited ; 
if the latter, they would be covered by the proposal. 

It is quite conceivable that one or more of the statements, evaluated in 
the context of all known facts, may in one case amount to a lawful request 
permitted by the proposal and in another situation with divergent facts, may 
be held to be prohibited as a threat, coercion or restraint intended to force or 
require reprehensible aims. In fact, Senator Morse, as a serious student of 
this subject, seems to recognize that no precise formula in gaging the effect 
of words can be effectively devised, but that each case must be decided on the 
facts involved. Thus, with respect to picketing, which may be compared to the 
statements under consideration, he correctly concludes that “what is peaceful 
picketing involves many facts in each individual case.” (See transcript, pp. 
5384-535. ) 

The problem of distinguishing, under the act, requests or persuasion from 
restraint or coercion is not a new one. Under the present sections 8(a)(1) and 
8(b) (1) there are numerous Board and court decisions, distinguishing between 
noncoercive requests or persuasion and express or implied threats, holding the 
former legal and the latter illegal. A good illustration is provided by some of 
the cases decided under the present section 8(b) (1) (B) which is the only section 
in the present law dealing with union restraint or coercion of employers and 
which prohibits unions from restraining or coercing employers in the selection 
of their representatives for the purposes of collective bargaining or the adjust- 
ment of grievances. In two such cases, unions resorted to strikes to enforce their 
demands that employers employ only union members as foremen, so that all 
grievances would be handled even on the employer side by union members. 
Since these demands were enforced by the economic pressure of strikes, restraint 
and coercion and consequently a violation of section 8(b)(1) were found.’ 
Where, however, a union asked for the same thing in the form of a proposal, 
without adamant insistence thereon, the Board found that there was no restraint 
or coercion and consequently no violation of the statute.? Similarly, where a 
union objected to one of the employers’ representatives on a joint arbitration 
board and, in a formal manner and over an extended period of time, refused to 
participate in any sessions of that Board so long as the one representative was 
not replaced, so that unresolved grievances piled up, the Board found a restraint 
and coercion in violation of section 8(b)(1)(B).° But where a union repre 
sentative merely in an impromptu remark told an employer he would not discuss 
a certain matter any further with him, the Board held that this did not con- 
stitute an insistence on discussing the matter with another representative of 
the employer and therefore was not restraint or coercion under section 
8(b) (1) (B).* 

Under the proposed section 8(b) (4) (ii), the Board and the courts will have 
to decide whether under the particular facts existing in each individual case 
there is a mere noncoercive request or noncoercive persuasion which would be 
legal, or whether the things said or done constitute or contain an express or 
implied threat of reprisal or force. 

These general principles would apply to the eight hypothetical questions posed 
by Senator Morse. In each of these cases the proper tribunal would have to 


1International Typographical Union (American Newspaper Publishers Association), 
ae 951; Baltimore T'ypographical Union No. 12 (Graphic Arts League), 87 NLRB 


2 Nassau County Typographical Union (Daily Review), 87 NLRB 1263. 

8 Southern California Pipe Trades District Council of Plumbers (Paddock Pools), 120 
NLRB No. 36, 41 LRRM 1473. 

4Int’l Bro. of Teamsters Local 294 (Conway’s Eepress), 87 NLRB 972. 
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weigh all the pertinent facts, i.e., not only the language used but also, for example, 
any pertinent gestures or any past conduct giving rise to reasonable inferences 
as to probable future conduct, in endeavoring to decide whether or not the words 
and conduct tended to havea coercive effect. 

2. “Could we take the case of struck work, Mr. Secretary, and just tell us how 
it differs now from the National Labor Relations Act?” 

oa . = - = es * 

“Mr. Secretory, is it a facet that there is some significance in the words ‘con- 
tracted or agreed’ in line 21? Does that have anything to do with the language 
of the basic decisions in 1949?” (Senator Kennedy, tr. pp. 613, 614.) 

Of course, there is no express provision presently in the National Labor Rela- 
tions Act with respect to “struck work.’ Courts and the Board have decided, 
however, that under certain circumstances, picketing or strikes against em- 
ployers performing “farmed-out” work for a struck employer are permissible.’ 
The proposed bill would expressly enact into the statute the principle of these 
court and Board decisions without changing their effect. The result would be 
that the courts and the Board could not, in the future, change their minds and 
use the absence of an express provision on this matter in the statute to give the 
act a different construction. 

In all these cases the struck employer was a party to a contract, agreement, 
or arrangement pursuant to which the struck work was farmed out to other 
employers. In the Royal Typewriter case the court expressly defined the cir- 
cumstances under which this “ally” doctrine becomes applicable by saying: 

“We therefore hold that an employer is not within the protection of section 
8(b)(4)(A) when he knowingly does work which would otherwise be done by 
the striking employees of the primary employer and where this work is paid 
for by the primary employer pursuant to an arrangement devised and originated 
by him to enable him to meet his contractual obligations. The result must be 
the same whether or not the primary employer makes any direct arrangement 
with the employers providing the services.” ° 

The intended purpose of the words “contracted or »greed” is to preserve, and 
not to change, this definition by the court. Such words are necessary to make it 
clear that all employers who perform for a customer of a struck employer the 
services which otherwise the struck employer would have performed sre not 
necessarily to be considered “allies” and vulnerable to strikes, picketing or 
boycotts. If, for instance, a customer of a struck supplier, unable to get certsin 
goods or services from the struck supplier, takes his business to another supplier, 
and the struck supplier does not in any way arrange the transfer of the orders 
to the other supplier and does not pay or agree to pay for the goods or services 
furnished bv the other supplier, it is obvious that the second supplier is not 
doing anything which is equivalent to strikebreaking. He is not making common 
cause with the struck supplier, and should not be vulnerable to strikes, boycotts 
or picketing as an “ally.” 

3. “A is a master plumber who does his own work, and a member of the 
Plumbers’ Union. He imports his materials from another State. A representa- 
tive of a union approaches A and asks him not to offer X company products in 
his bids for plumbing installations. 

“1. Would this be a violation of section 503(a) of the Eisenhower-Gold- 
water bill?” (Senator Kennedy, tr. p. 618.) 

Since A is not an employee a mere inducement or encouragement to refuse to 
handle goods would not be sufficient to constitute a violation of section 508(a). 
In accordance with the principles outlined under question 1, therefore, the mere 
request would not be a violation unless, under all the circumstances, it is found 

as a matter of fact that the request contains or is accompanied by an express or 
implied threat of reprisal or force. 


5 Douds v. Metropolitan Federation of Architects (Ebaseo Services). 75 F. Sunn. 672 
(U.S. DC, SD NY); NLRB v. Business Machine Mechanica (Roval Typewriter Co.). 228 
F. 2a 553 (CA 2): Santa Jacinto Die Sinkers Lodge (General Metals Corp.), 120 NLRB 
No. 160, 42 LRRM 1145: International Union of Brewery Workers (Adolph Coors Co.). 
121 NLRB No. 35, 42 LRRM 1350; Shopmen’s Local 50 (Oliver Whyte Co.), 120 NLRB 
No. 112, 42 LRRM 1069. 

In Royal Typewriter the arrangement was an indirect one; i.e., the struck employer 
did not make a direct arrangement with the other employers for the performance of the 
services by the other employers, but the struck employer instructed its customers to have 
the services performed by the other employers, and the struck employer then paid for the 
performance of the services by these other employers. 
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4. “Would it be a violation of section 503(a) if the union representative 
asked A to agree not to install X company products specified by the consumer or 
to work on the installation of X company products for any other employer?” 
(Senator Kennedy, tr. p. 618.) 

Assuming that the status of A as an employer or self-employed person has 
remained unchanged—that he is working for the “other employer” as a sub- 
contractor, rather than an employee—the answer to this question would be the 
same as to question 3. 

5. “Would the answers to these questions be the same if— 

“(a) The man was attempting unsuccessfully to organize the X company? 

“(b) The union was engaged in an economic strike over wages and 
hours and working conditions against the X company, or 

“(c) The union was engaged in a strike caused by the unfair labor prac- 
tices of X company? 

“If the answer to the first question is in the affirmative wouldn’t A be in a po- 
sition where he could refuse to install any particular plumbing manufacturer’s 
products, except those of the X company? Is this fair to him? Doesn’t it 
interfere with his freedom of choice as to persons with whom he wants to deal? 
Should A’s freedom of choice be thus restricted?’ (Senator Kennedy, tr. pp. 
618-619. ) 

The answer to the first question (3 in this memorandum) was in the negative 
based on the assumption that A was in fact requested not to handle the X com- 
pany products. The conditions stated in (a), (b), and (c), therefore, do not 
affect that answer. If it had been in the affirmative these conditions would still 
be irrelevant because the present law makes no distinction between secondary 
boycotts in which the primary dispute is of an economic nature or with respect 
to organizational activities and secondary boycotts in which the primary dis- 
pute arises out of unfair labor practices." The proposed bill would not change 
the present law in this respect. 

As stated before, the answer to the first question is not in the affirmative, 
unless it is found as a fact that there is an express or implied threat, restraint 
or coercion. In any case, A (the master plumber) can make his own choice 
whether to install the products of the X company or of any other manufacturer. 
The proposed bill would merely prevent a union from forcing or trying to force 
him by threats, coercion or restraint to make the choice desired by the union. 

6. “All of the restaurants in a city except one are organized and have con- 
tracts providing high wages and good working conditions. One restaurant is 
not organized and, as a consequence, its prices are lower and it is taking away 
business from the organized restaurants. 

“1. Would it be a violation of section 503(a) or section 504(a) of the 
Eisenhower-Goldwater bill if— 
“(a) The union placed a picket in front of the unorganized restau- 
rant stating that the restaurant paid lower wages than other restaurants 
in the city?” (Senator Kennedy, tr. p. 619.) 

Since this is primary activity it obviously would not be covered by section 
5038(a). It would not be a violation of section 504(a) unless (1) it were found 
as a fact under the particular circumstances of the case that the union’s actual 
Objective is recognition by the employer or organization of the employees; and 
(2) it were found as a fact that any of the conditions listed in (A), (B), (C) 
or (D) of the proposed section 8(b) (7) existed. 

7. “(b) If, as a result of this picketing, all of the employees continued to go to 
work and all suppliers crossed the picket line and the only effect was on the 
public?” (Senator Kennedy, tr. p. 619.) 

The answer would be the same as under 6. The Board and the courts have 
held that the result, i.e., the success or failure, of the picketing is not in itself 
determinative of its legality or illegality. Section 504(a) makes the legality 
or illegality of the picketing dependent on whether an objective of such picketing 
is recognition by the employer or organization of the employees, and also on 
whether the conditions specified in (A), (B), (C) or (D) exist. As pointed 
out before, these are questions of fact which would have to be determined by 
the Board and the courts under consideration of all the pertinent circumstances. 

8. “(c) If other union members delivering supplies to the restaurant refused 
to cross the picket line?’ (Senator Kennedy, tr. p. 619.) 





7 There is one exception to this general rule: Both under the present section 8(b) (4) (B) 
and under the proposed section 8(b)(4)(B) a secondary boycott is not illegal if its object 
is to force a primary employer to recognize or bargain with a union which has been certi- 
fied as the representative of his employees. 
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The answer is the same as to7 above. 

9. “(d) If the union at the same time were attempting to organize the em- 
ployees of the nonunion restaurant?” (Senator Kennedy, tr. p. 619.) 

The answer would still be the same. The concurrent organizational efforts 
would be one of the factors which would be considered with respect to the 
question whether the actual object of the union’s picketing is to force or require 
recognition by the employer and/or organization of the employees. If this is 
the objective, then another question which would have to be resolved by the 
Board and the courts would be whether the union has a sufficient interest under 
(C) of the proposed section 8(b) (7) and, if so, whether any one of the factors 
set out in (A), (B), or (D) of 8(b)(7) existed so as to bring the picketing 
within the prohibitions of that section. 

10. “(e) If the union-organized butcher refused to supply the unorganized 
restaurant?’ (Senator Kennedy, tr. p. 619.) 

Assuming that this question contemplates that the butcher is an employer 
whose employees are organized, the answer would be the same as to (b) and 
(c) (7 and 8 of this memorandum). 

11. “(f) If another union canceled its plans for a banquet at the restaurant 
because of (1) the low wages paid by the employer, (2) the fact that the em- 
ployer’s restaurant was not a union-organized restaurant?” (Senator Kennedy, 
tr. pp. 619-620. ) 

The answer would still be the same as to (0) and (c) (7 and 8), i.e., the 
results of the picketing, and whether the picketing is or is not the cause of 
certain conduct by others, are not determinative of the legality or the illegality 
of the picketing, but the test is the one outlined in the answer to (b) (7). 

12. “2. Would the answers be the same if the signs said that the restaurant 
was nonunion?” (Senator Kennedy, tr. p. 620.) 

The answers would still be the same. In this case the fact that the picket 
signs characterized the restaurant as nonunion would be one of the matters to 
be considered by the Board and the courts in determining whether the actual 
objective of the union’s picketing is to force or require recognition by the 
employer and/or organization of the employees. 

13.“Company A is a can manufacturer which supplies cans to a brewery with 
the name of the beer already lithographed on the surface of the can. A strike 
takes place at company A: During the strike company A lends the lithographic 
plates used for the brewery to company B which is not on strike and which 
then produces cans for company A’s customers. Company B does not perform 
the work for company A but bills the brewery directly for the cans. 

“Would it violate section 503(a) of the Eisenhower-Goldwater bill if— 

“1. The employees of company B who are members of the same union 
which is on strike at company A refuses to lithograph cans with the plates 
lent by company A?” (Senator Kennedy, transcript p. 620.) 

It is assumed that this question excludes the fact situation in the next ques- 
tion (14). Under these circumstances the refusal by the employees which is in 
no way induced or encouraged by the union or its agents does not involve a vio- 
lation of section 503 (a). 

14. “2. The employees at company B are requested to take such action by the 
union which represents the employees at company A?’ (Senator Kennedy, tran- 
script p. 620.) 

This would probably violate section 503 since the action would be induced or 
encouraged by the union, unless the activity is made permissible under the struck- 
work proviso. As mentioned before, the Court of Appeals for the Second Cir- 
cuit has held in the Royal Typewriter case that the test of whether an employer 
is an “ally” of a struck employer is whether “he knowingly does work which 
would otherwise be done by the striking employees of the primary employer and 
(whether) this work is paid for by the primary employer pursuant to an arrange- 
ment devised and originated by him to enable him to meet his contractual obli- 
gations,” regardless of whether the arrangement between the primary employer 
and the employer performing the substitute work is a direct or an indirect one. 
Under this test, the answer to this question may depend on such factors as 
whether company A referred the brewery to company B; or whether company A 
agreed to and/or does reimburse the brewery for all or part of its payments 
to company B. In any event, under the proposed bill, as under the construction 
given to the present law by the courts and the Board, the factual questions 
as to whether an employer, under the particular circumstances of each case, 
meets the “ally” test and thus makes himself vulnerable to legal strikes or 
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picketing, are to be resolved by the Board and the courts. It is not the intention 
of the proposed bill to change this test as it has now been evolved by the courts 
and the Board. 

15. “A is a manufacturer of clothing. He begins to purchase and use yard 
goods manufactured by a runaway shop which is competing unfairly with the 
product of organized textile mills. 

“Would it be be a violation of section 503(a) of the Eisenhower-Goldwater 
bill if— 


“1. The business agent of the clothing workers union at company A spoke 
to the plant manager and requested him not to order the nonunion ma- 
terial?” (Senator Kennedy, transcript, pp. 620-621.) 


In accordance with the principles outlined under the answer to question 1, 
a mere request of an employer or his agent would not be a violation of sec- 
tion 503(a), unless, under all the circumstances, it is found as a matter of 
fact that the request is accompanied by an express or implied threat of reprisal 
or force. 

16. “2. This request was made as a result of inducement or encouragement by 
the Textile Workers’ Union?” (Senator Kennedy, transcript, p. 621.) 

Same answer as to 15. If the request is legal, it is immaterial who makes it 
or at whose behest it is made. On the other hand, if the request is illegal on 
the basis of a finding of fact as specified in 15, both unions, under the present 
law, may be guilty of an unfair labor practice. 

17. “3. The representative of the union at plant A told the owner of plant A 
that if he continued to purchase and use the nonunion material, the employees 
would not work on such material.” (Senator Kennedy, transcript, p. 621.) 

Whether the statement of the union representative is a prediction of what 
the employees will do on their own initiative, or whether it is a threat that 
the union or its agents would induce or encourage the employees not to work 
on the material and therefore a violation of the proposed bill, is a question of 
fact which the Board and the courts would have to determine under consider- 
ation of all the pertinent circumstances. 

18. “4. The employees at plant A actually refused to work on the nonunion 
material?” (Senator Kennedy, transcript, p. 621.) 

The refusal of the employees would not in itself be illegal, since the actions 
of individual employees, not acting as agents of employers or unions, cannot be 
unfair labor practices, and since individuals are left free, both by the present 
law ® and by the proposed bill, to decide for themselves whether to do certain 
work or not. However, if the refusal of the employees has been induced or 
encouraged by the union or its agents, then such inducement or encouragement 
would constitute an unfair labor practice by the union and/or its agents under 
both the present law and the proposed bill. Whether such inducement or 
encouragement has occurred, is a question of fact which the Board and the 
courts would have to determine under consideration of all the pertinent 
circumstances. 

19. “A local union of the Steelworkers meets with the superintendent of 
schools and requests him to specify in a contract for the erection of a new 
school building that some other product than X company products be used in 
the bathrooms of a new school. The superintendent is employed by the school 
board. 


“1. Does it constitute a violation of section 503(a) of the Eisenhower- 
Goldwater bill for the Steelworkers to make such a request?” (Senator 
Kennedy, transcript, p. 621.) 


It is assumed that the school is engaged in commerce or affects commerce (this 
assumption is made in regard to the employers in all of these questions) in which 
case the school and the school board would be protected by section 503, even 
though they are not “employers” as the term is defined in the act. In accordance 
with the principles outlined under the answer to question 1, the mere request 
would not be a violation of section 503(a) unless, under all the circumstances, 
it is found as a matter of fact that the request is accompanied by an express or 
implied threat of reprisal or force. Although the superintendent is employed 
by the school board, it is assumed that he is a supervisor, in which case only 
the “threat,” “coercion,” and “restraint” provision of the proposed section 





®§ Clark Bros. Transfer, 116 NLRB 1891, 1893. 
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8(b) (4) (ii), and not the “inducement” or “encouragement” provision of the 
proposed section 8(b) (4) (i), is applicable to him, as it is the intent of the 
proposed bill that only section 8(b) (4) (ii), and not section 8(b) (4) (i), is to 
apply to employers (in the generic sense) and to their agents, such as supervisors. 

20. “2. If a representative of another union had made the request or requested 
the Steelworkers to petition the school board or the superintendent, would the 
other union representative have violated section 503(a) of the Eisenhower- 
Goldwater bill?” (Senator Kennedy, tr. p. 621.) 

The answer would be the same as to 19 above. As stated in response to question 
16, if the request is legal, it is immaterial who makes it or at whose behest it is 
made. 

21. “3. Would the answers to the questions be the same if— 

““(a) The other union was attempting to organize the X company; 

“(b) The other union was engaged in an economic strike over wages and 
hours and working conditions against the X company; or 

“(c) The other union was engaged in a strike caused by the unfair labor 
practices of the X company.” (Senator Kennedy, tr. pp. 621-622.) 

The answer would be the same under the conditions stated in (a), (0b), and 
(c) for the reasons stated in the reply to question 5. 

22. “The union is engaged in a legitimate strike for higher wages at the ABC 
company, which manufactures products sold to consumers through department 
stores. During the course of the strike, at which time the employer continues 
to operate, an agent of the union asks the owner of the department store not 
to purchase the products of the ABC company. 

“1. Would this request constitute a violation of section 503(a) of the 
Eisenhower-Goldwater bill?” (Senator Kennedy, tr. p. 624.) 

In accordance with the principles outlined under the answer to question 1, the 
mere request would not be a violation of section 503(a), unless, under all the 
circumstances, it is found as a matter of fact that the request is accompanied by 
an express or implied threat of reprisal or force. 

23. “2. What if the request were addressed not to the owner but to the man- 
ager. who is an individual employed by the owner?” (Senator Kennedy, tr. 
p. 624.) 

The answer would be the same as to 22. The remarks made in the answer to 
question 19 (regarding the status of the school superintendent) would be equally 
applicable here, 

24. “3. If the owner or manager refused to cease purchasing ABC products 
and the union put up a picket line in front of the store urging the public not 
to purchase ABC products, would this constitute a violation of section 503 (a) 
of the Eisenhower-Goldwater bill or of section 504(a) of the Eisenhower- 
Goldwater bill?’ (Senator Kennedy, tr. p. 624.) 

Whether this would be a violation of section 504(a) would depend on whether 
it is found, as a matter of fact, under consideration of all the pertinent cir- 
cumstances, that the actual object of the picketing is recognition by the depart- 
ment store and/or organization of the employees of the department store. 

Whether this wonld be a violation of section 503(a) (or of the present pro- 
visions of the NLRB) would also depend on certain factual findings, taking 
into consideration all the pertinent circumstances affecting the question whether 
the union was threatening, coercing, or restraining the secondary employer 
or inducing or encouraging his employees to cease to work. The Board and 
the courts have held that neither the success or failure of the picketing nor the 
language on the picket signs are in themselves determinative of the legality 
or illegality of the picketing. The tests, under the present secondary boycott 
provisions of the act, is whether the picketing tends to induce or encourage 
secondary employees to cease to work; i.e., whether the natural and probable 
consequence of the picketing is such inducement or encouragement. This de 
pends on many factors which are not specified in the question, e.g., whether 
secondary employees are directly approached, whether the picketing takes 
place in front of entrances used only by the public, or in front of entrances 
used only by employees, or in front of entrances used both by employees and 
the public, ete. The courts and the Board have not always seen eye to eye 





®See Madden v. Local 748, 43 LRRM 2473 (D.C.E.D. Wis.). 
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on these questions and have come to different conclusions.” However, both 
under the present law and under the proposed bill the resolution of these 
questions are left to the Board and the courts under application of the above 
mentioned tests. 

25. “4. Would the answers to these questions be the same if the union— 

“(a) was attempting unsuccessfully to organize the company ; 
“(b) was engaged in an economic strike over wages and hours and work- 
ing conditions against the company, or 
“(c) was engaged in a strike caused by the unfair labor practices of the 
ABC company?” (Senator Kennedy, tr. pp. 624-625. ) 
The answers would be the same for the reasons stated in the answer to 
uestion 5. 
7 26. “Let’s take another example, let’s say you have a dishonest employer who 
makes a ‘sweetheart’ agreement with a ‘paper local,’ you use the words, ‘to his 
satisfaction’ let’s say he makes an agreement with a ‘paper local,’ that the ‘paper 
local’ shall be the representative of his employees. Isn’t it a fact that under those 
conditions it would be impossible for another union—let’s assume an honest 
union—to picket those premises and say that that employer is carrying out a 
‘sweetheart’ contract, and that he is unfair, and that he denied the employees 
the right to honest representation?” (Senator Kennedy, tr. p. 424.) 

As the premise is that the recognized union is a “paper local”, it may be as- 
sumed that the employees (or, at least, an uncoerced majority of the employees) 
have not designated or selected it as their representative. It would follow that 
the local was not “recognized in accordance with this act”, within the meaning 
of the proposed section 8(b) (7) (A), because section 9(a) of the act declares 
that only “representatives designated or selected for the purposes of collective 
bargaining by the majority of the employees in a unit appropriate for such pur- 
poses, shall be the exclusive representative of all the employees in such unit for 
the purposes of collective bargaining in respect to rates of pay, wages, hours of 
employment, or other conditions of employment”. It cannot be assumed that sec- 
tion 8(b)(7)(A) would be construed to prohibit recognition or organizational 
picketing on a bare showing of recognition of the incumbent union, because, so 
construed, the words “in accordance with this act” in that section would have no 
meaning. Thus, the honest union could engage in picketing for a reasonable 
period of time, even if it is found as a matter of fact that the purpose of the 
picketing is recognition or organization, provided there is sufficient interest 
among the employees in being represented by that union. 

Furthermore, it may be found as a fact, depending on the circumstances of the 
case, that the actual purpose of the picketing is to protest the unfair labor prac- 
tice involved in the recognition of the “paper local.” The right of a union to 
engage in activity, which might otherwise be prohibited by the act, in protest of 
an unfair labor practice has been sustained by the Supreme Court.” 

Furthermore, in the event of the conclusion of a collusive contract between the 
employer and a nonrepresentative union, the employees could file unfair labor 
practice charges under section 8(a) (2), alleging that the union has been illegally 
assisted or dominated by the employer. The Board, upon a finding that the 
employer had violated section 8(a)(2) by entering into the collusive agreement 
with the union, could order him to withdraw recognition and/or to completely 
disestablish the union.” 

27. “If an employer and a dishonest union get together and make an agreement 
that this will be the union to represent the employees, and they pay substan- 
ard wages, and the AFL-CIO attempt to picket this employer which they did— 


10 See, e.g., NLRB v. Business Machine Mechanics (Royal Typewriter Co.), 228 F. 2d 
553 (CA 2). denying enforcement to 111 NLRB 317: NLRB vy. Local 50, Bakery Workers 
(Arnold Bakers), 245 F. 2d 542 (CA 2), denying enforcement to 115 NLRB 1333; 
Becker vy. Laundry Drivers (Southern Service Co.), 39 LRRM 23881 (U.S. D.C., S.D. Cal.), 
reaching an onnosite conclusion from Laundry Drivers Local 928 (Sonthern Service Co.), 
118 NLRB 1435; Brewery & Beverage Drivers (Washington Coca-Cola Bottling Works), 
107 NLRB 299, affirmed 220 F, 2d 381 (C.A. D.C.) : Local 745, Dallas General Drivers 
(Associated Wholesale Grocery), 118 NLRB 1251: International Union of Brewery Work- 
ers (Adolph Coors Co.), 121 NLRB No. 35, 42 LRRM 1350: Capital Service v. NLRB, 
204 F. 2d 848 (C.A. 9). The distribution of flyers or handbills in front of the premises 
of secondary employers has been held legal. Associated Wholesale Grocery, supra; Adolph 
Coors Co., aupra. So has picketing found to appeal to consumers only. Crowley’s Milk 
Co., 102 NLRB 996. 

11 Mastro Plaatica Corp. v. NLRB, 350 U.S. 270, 278. 284. 

122NLRB vy, Pennsylvania Greyhound Lines, 303 U.S. 261, enforcing 1 NLRB 1: NURB vy. 
Newport Newa Shinbuilding € Drydock Co., 308 U.S. 241: NLRB vy. Clark, 176 F. 2d 341, 
enforcing 78 NLRB 34: NLRB v. Crowley’s Milk Co., 208 F. 2d 444, enforcing 88 NLRB 
1049 ; Oregon Teamsters, 119 NLRB No. 31. 
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and call him unfair, would they be prohibited from doing so for a year?” 
(Senator Kennedy, tr. pp. 426, 427.) 

Assuming again that the incumbent union has not been designated or selected 
as the bargaining representative by an uncoerced majority of the employees 
concerned, the answer to question 26 would also cover this situation. In any 
event, whether the picketing is for recognition or organizational purposes is a 
question of fact. If as a matter of fact the picketing referred to in this question 
is to advertise the unfairness of the employer or his payment of substandard 
wages, section 504(a) of the proposed bill would not affect it. 

28. “Suppose a union is in the process of organizing a plant, and the large 
majority of the employees have signed union cards and the union petitions for 
an election. At this point the employer embarks on a broad campaign of unfair 
labor practices designed to defeat the union, and discharges five employees 
who favor the union. The union files charges, but in order to allow the election 
to proceed, waives the charges as a basis for proceeding with the election. In 
fact, the union loses the election. Would your bill permit the union to picket 
for recognition after it lost the election?’ (Senator Morse, transcript, p. 524, 
tr. also pp. 527, 528.) 

In the first place, the administration bill is designed to eliminate such situa- 
tions as are involved in the question, by providing, in section 508, for prehearing 
elections in cases in which no substantial objections to that procedure are raised. 
This provision would, among other things, prevent employers from obtaining 
delays and then using these delays to undermine the union and to dissipate its 
majority. 

A waiver of unfair labor practice charges under these circumstances is only a 
waiver of them as possible objections to the election. The waiver does not affect 
the Board’s processing of the unfair labor practice case. In the hypothetical 
ease posed the nature of the charges filed by the union is not given but the 
Board would not accept a waiver if the charge alleges a refusal to recognize 
or bargain with a majority union in violation of section 8(a) (5) ; in such case no 
election would be held until final disposition of those charges. Assuming, how- 
ever, that the charge relates solely to the discharges of the five employees, i.e., 
to violations of sections 8(a)(1) and (38), then it should be observed that the 
union is under no obligation to waive the charges. If the union deliberately 
does waive them as objections to the election, because it “thought it had an easy 
case, and didn’t believe” it would lose the election (p. 529), then it should be 
bound by the results of the election, just as the employer would be bound if 
the union had won the election. (E.g., if the union wins and the employer 
waives his right to file objections to the election, he cannot subsequently refuse 
recognition to the union on the ground, for example, that its majority was a 
coerced one). 

29. “Aren’t we in a situation here where your bill really plays into the hands 
of the unscrupulous employer that wants to try to beat an election by the way of 
unfair labor practices, and then get the union to waive its charge of unfair 
labor practices in order to go ahead with the election?’ (Senator Morse, tran- 
script, p. 530). 

The answer is “No.” In the first place, as pointed out, the union could have 
elected to postpone the election until after the charges had been vindicated, thus 
enabling it to have a free election unaffected by employer unfair labor practices. 
Moreover, as pointed out, the waiver does not affect the Board’s processing of 
the unfair labor practice case against the employer as a result of which he can 
be required by court decree to reinstate the five discharged employees with 
back pay and to cease and desist from committing further unfair labor practices 
at the risk of being found in contempt. 

30. “If, instead of the facts I gave you in my first [question], the union de 
cides its majority has already been endangered, and rather than go through with 
the election, it files an unfair labor practice charge, and pickets in protest 
against the discharge of the five employees, if I understood you correctly yes- 
terday, it was your position that the union could picket under those circum- 
stances?” (Senator Morse, transcript, pp. 535, 536). 

It is believed that, under these circumstances, the union could picket in protest 
against the discharges, notwithstanding Senator Morse’s citation of the Lewis 
Food case.” In the first place, picketing to protest a discharge is not the equiva- 
lent of striking to force an employer, who is recognizing a union certified by the 


3115 N.L.R.B. 890 (transcript, p. 536). 
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Board, to reinstate employees, which was the case in Lewis Food. Hence, Lewis 
Food, which involved a strike by a minority union to adjust grievances despite 
the certification by the Board of another union, is readily distinguishable. In 
the second place, the pertinent statement of the Board in Lewis Food had been 
previously rejected by the Court of Appeals for the Second Circuit. 

Also, it is not unlikely that the General Counsel, who has the final authority 
to issue complaints, would refrain from doing so if he finds that the union’s 
majority was dissipated by the employer’s unfair labor practices, even if this 
picketing were for recognition, since it is Board doctrine that a loss of majority 
caused by unfair employer practices will not be recognized.” 

31. “Suppose, Mr. Secretary, instead of picketing in protest, the union does 
picket for recognition. That is, instead of picketing in protest of the discharge 
of five employees, it says, ‘We are picketing for recognition.’ That is clearly in 
violation of the provisions of the bill. How long could it picket? The bill, as 
I understand, says ‘reasonable’ or ‘a reasonable time.’ Would a ‘reasonable time’ 
be for the length of the unfair labor practice proceeding before the Board?’ 
(Senator Morse, tr., p. 544.) 

This question, like the preceding one, seems to assume that the union has not 
waived its unfair labor practice charge and that no election has been held. If 
no election has been held, it does not follow that the picketing, even if expressly 
for the purpose of recognition, would be “in violation of the provisions of the 
bill.” The proposed bill would make recognition picketing illegal only if any of 
the fact situations in (A), (B), (C), or (D) of the proposed section 8(b) (7) 
exists. Thus (assuming no other union has been recognized in accordance with 
the act and no election has been conducted within the preceding 12 months), 
the union could legally picket for recognition for a reasonable time, provided it 
can show a “sufficient interest.” 

On the basis of the cases cited in the answer to the preceding question and 
many similar cases, it is believed that, if the union had a “sufficient interest” 
prior to the commission of the employer’s unfair labor practices and that in- 
terest was dissipated by these unfair labor practices, that dissipation would not 
be recognized, and further that there would be counted toward the union's in- 
terest any designation of the union as bargaining representative by the em- 
ployees who were discharged in violation of the act. 

It will be up to the Board, subject to court review, to determine what is the 
“reasonable time” for which the picketing can be engaged in. The concept of 
“reasonable time’’ is a venerable and familiar one in our law. “As the courts 
have never prescribed any specific period as applicable to every case * * *, the 
determination as to what constitutes a reasonable time in any particular case 
must be arrived at by a consideration of all its elements which affect that ques- 
tion.” ** “* * * What would be a reasonable time in any case would depend 
upon all the circumstances and conditions.” “ The question of what is a reason- 
able period of time is not one with which the Board is inexperienced.” 

The primary purpose of flexible terms such as “reasonable” is to permit the fact 
finding body to appraise the matter in question in the light of all the relevant 
circumstances. To require precise definition diminishes the utility of the con- 
cept. It is no valid criticism of the term that it is not precisely defined. As 
Secretary Mitchell pointed out in this testimony, a reasonable time for picketing 
in one type of business might not be 9 reasonable length of time in another busi- 
hess, and a reasonable length of time under one set of circumstances might be 
unreasonable under another. 

Of course, if the picketing is prohibited under the proposed section 8(b) (7) 
because of the existence of any of the conditions stated in (A), (B), (C), or 
(D) (e. g., if there is not a “sufficient interest” among the employees in represen- 
tation by the union), the question of what “reasonable time” means is irrelevant. 





* Douds v. Local 1250, 173 F. 24 764, 770. 

% Franks Bros. v. NLRB, 321 U.S. 702; J. C. Hamilton ae 104 N.L.R.B. 737, enforcing 
220 F. 2d 492 (CA 10) ; Idaho Egg Producers, 111 N.L.R 93, enforcin wi F. 2d 821 
(C.A. 9). See also NLRB v. Hunter Engineering Co., 215 a 24 916 (Cc. enforcing 
10a N.L.R.B. 1016, for the proposition that aut orization cards of union adiiaente ter- 


aor in violation of the act, may be counted toward proving the union’s majority 
us 


% Twin-Lick Oil Co. v. Marbury, 91 U.S. 587, 591. 

17 Illinois Central R. R. ¥ ea es coe Co., 238 U.S. 275, 279. 

% See Brooks v. NLRB, 848 U.S. LRB y. Appalachian Electric Power Co., 140 F. 
2d 217 (C.A. 4) Ruffalo’ Trucking, Td x u R.B. 1549, and Armco Drainage, 116 N.L.R.B. 
1260; but cf. NLRB v Warren , 350 U.S. 107, and Squirrel Brand Co., 104 N.L.R.B, 

under different circumstances, 


289, for situations in which the Toren “reasonable time, 
was more flexibly applied. 
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32. “Now, under the administration bill in section 504, it seems to me that such 
a union as the United Mineworkers of America would be precluded from organi- 
zational picketing when it represents a majority of the employees, that is, these 
miners, because it has never been under the National Labor Relations Board elec- 
tion; in other words, because it is a noncomplying union, in this instance. Now, 
under your measure, all that the employer would have to do is to hold out for a 
reasonable time, whatever that time might be, and then receive a mandatory in- 
junction against the union representing the majority of the employees, or mines, 
in this case. Would you care to comment, if I am correct or incorrect in this 
observation?” (Senator Randolph, transcript, p. 552). 

The Arkansas Oak Flooring case * makes it clear that the rights protected by 
the act are not lost because of noncompliance. The effect of such noncompliance 
under present law is merely that the union is not qualified to initiate a petition 
for representation and to obtain the issuance of a complaint upon a charge. 

In a situation in which a noncomplying union was picketing for organizational 
or recognition purposes, with sufficient interest on the part of the employees and 
in absence of the states of fact specified in the other subparagraphs of the pro- 
posed section 8(b) (7), such a union would not be violating the provisions of the 
bill. If the employer initiated a charge against the picketing, the union’s claim 
of ‘sufficient interest’? would presumably be raised in defense and considered by 
the General Counsel in determining whether a complaint should issue, and if such 
complaint is issued and an injunctive proceeding instituted, the defense would be 
considered by the Board and the courts. 

Of course, any noncomplving unien can choose at any time to put itself 
into a position to invoke the processes of the Board by filing the non-Communist 
affidavits and financial reports required by sections 9 (f), (g), and (h). Fur- 
thermore, under the latest decisions of the Board, noncomplying unions with a 
claim to representation are accorded a place on the ballot in a Board election 
if the petition is filed hy an employer” or by another union which is in com- 
pliance.™ Under the administration bill, under which the filing of organizational 
and financial reports by unions will remain a condition for using Board processes, 
this condition may be expected to be met because the filing of such reports will be 
mandatory. 

33. “I am raising the question as to whether the procedure provided here might 
not be subject to abuse on the part of the employer, if my assumption as to its 
effect is true, or to abuse on the part of the union, if you now are correct in your 
statement that the union, by stretching a picket line, could get its unfair labor 
practice charge ahead of the other cases that are backlogged before the Board” 
(Senator Morse, transcript, p. 565). 

it is true that. by consolidation with a charge under the proposed section 
8(b) (7), union-filed charges could reach the Board for consideration and decision 
at an earlier time than they would in the absence of such consolidation. How- 
ever, in the first place, the choice would be the employer's, and not the union’s, 
whether he wishes to file charges and thus make speedy consideration of the 
union’s charges possible. In the second place, it cannot be presumed that this 
device will be abused by unions through the solicitation or provocation of charges 
against themselves; so far as is known, no such abuses have been committed in 
the past in regard to secondary boycott charges which also enjoy statutory 
priority. 

In any event, the decision whether to consolidate the union’s charges in a 
particular case with an employer’s charges, is for the General Counsel, and not 
for the union, to make. If the General Counsel should be of the opinion that the 
Board’s processes are being abused by a union’s commission of unfair labor 
practices in order to get its own charges quickly before the Board, he could, 
in the exercise of his discretion, decide not to consolidate the two cases. The 
union’s right to raise the employer’s unfair labor practices as a defense to the 
employer’s charges would be preserved, but the union would be precluded from 
obtaining an order pursuant to its own charges until such time as its charges 
are being considered by the Board under the normal procedure. 

34. “Mr. Secretary, your bill, section 504, suggests that a union cannot picket 
for 12 months after a valid election has been conducted. Can it picket if objec- 
tions to the election have heen filed ?”’ 


19 177 MW v. Arkansas Oak Flooring Co., 351 U.S. 62. 


20 Retail Associates, 120 N.L.R.B. 66 and 66A; 41 L.R.R.M. 1502 42 L.R.R.M. 119. 


and 
2 Concrete Joists € Products Co., 120 N.L.R.B. 198 ; 42 L.R.R.M. 1205. 
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Objections to an election, if meritorious, may result in the election being set 
aside. An election which is set aside is not a “valid” election.“ Therefore, 
until any objections have been resolved, it is questionable whether the election 
has been a “valid” one. It is to be noted in this connection that, at the con- 
clusion of an election, the Board issues merely a tally of ballots,” and that the 
final certification of the results of the election (including, where appropriate, 
a certification of a representative) is not issued until either the period for the 
filing of objections has expired without any objections having been filed,” or, if 
objections are filed, until disposition of the objections.” 

The proposal contained in section 504, therefore, would not outlaw picketing, 
solely because an election has been held, in cases where objections to the elec- 
tion are pending. Moreover, where the election is ultimately held “‘valid,”’ the 
12-month period provided for in secttion 8(b) (7) (B) would be counted from the 
date of the election, rather than from the date of the determination that the 
election was “valid,” thereby reducing the length of the period during which such 
picketing cannot take place.” 

35. “Staying with my hypothetical now, suppose the union lost the election, 
and it raises no objection, but another union decides to come in and picket, ‘We 
would like to try to organize this plant.’ Could they do it?’ (Senator Morse, 
transcript, p. 576). 

No. No union could engage in recognition or organizational picketing of the 
type prescribed by section 504 for a period of 12 months after a valid election 
had been conducted. 

36. “Here is an employer and a union that sought an election, and the union 
lost, and the reason the union lost was that the workers in that plant knew that 
the leadership of that union wes composed of a bunch of Commies, or racketeers, 
or ‘no-goods’, and they wanted nothing to do with them, and they voted them 
down overwhelmingly. And when that union lost, a responsible union came 
along 30 days later and said, ‘Well, maybe they have had their fill with that 
bunch, and we will come in now and give them a chance to join a good union’ ” 
(Senator Morse, transcript, p. 577). 

As the Secretary testified, in order to make an exception for cases in which 
an election is lost by a union led or dominated by Communists or racketeers, 
a procedure would have to be set up to determine whether the union involved 
was so led or dominated. 

In addition, it should be pointed out that the responsible union referred to 
in the question had, of course, the opportunity to intervene in the representation 
proceeding leading to the election, if it had the necessary support among the 
employees. Since the losing union, by the terms of the question, commanded 
very little support among the employees, the fact that it had petitioned for 
the election would not have precluded the responsible union from securing an 
interest on the part of the employees necessary to support a motion for interven- 
tion, for which the required showing of interest is much less than the showing 
of interest required of a petitioner. Since the responsible union chose to wait 
until after the election, it is not unreasonable to require it to wait to picket, 
not indefinitely, but merely 12 months during which other organizational methods 
would be available to the union. Many of the same reasons which impelled Con- 
gress to insert the 12-month waiting period between elections provided in section 
9(e)(3) justify barring organizational or recognition picketing during that 
12-month period. 

37. “If the union won the election and was certified, and the employer then 
refused recognition in spite of the certification, I doubt if the union could picket” 
(Senator Morse, transcript, p. 580). 

As the Secretary stated in his testimony picketing by the certified union would 
be permissible as being directed against the employer’s unfair labor practice of 
refusal to recognize and bargain with it. The bill is not intended to bar rec- 
ognition picketing by a union which has just been certified and whom an em- 
ployer is refusing to recognize in disregard of the certification. It can be pre- 





2 Welch Grape Juice Co., 96 N.L.R.B. 214; Central Swallow Coach Lines, 82 N.L.R.B. 
487 ; Nashville Corp., 77 N.L.R.B. 145, 147. 

°3 NLRB Rules and Regulations, series 7, sec. 102.69(a). 

** Ibid., sec. 102.69(b). 

* Ibid., sec. 102.69(d). 
Cf. Palmer Mfg. Co., 103 N.L.R.B. 336; Heekin Can Co., 97 N.L.R.B. 783; and 
Fruitvale Canning Co., 85 N.L.R.B. 684; all holding that the 12-month period under 
sec. 9(c)(3) begins to run from the date of the balloting, and not from the date of the 
final determination of the results of the election. 
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sumed that both the Board and the courts are aware of, and disposed to follow, 
the proposition that a literal construction which would lead to absurd or incon- 
gruous results should be avoided. If it is considered, however, that the provi- 
sion would be literally applied, we can see no objection to amending subpara- 
graph (B) so that it clearly would not preclude picketing by a union which has 
been certified as representative of the employees in question. 

38. “Now, assume no union in the plant, and no unfair labor practices: (a) 
How about picketing to force the adjustment of grievances? Is that possible 
under your bill? (b) Could they picket to protest an employee that was dis- 
charged, or could they picket because the wages in one department are too low?” 
(Senator Morse, transcript, pp. 582, 583). 

Again the question depends upon a matter of fact: What is the object of 
picketing? Is it in fact to force or require recognition or organization and does 
it involve the fact situations set out as tests in section 504? This is a determina- 
tion that would have to be made by the Board and the courts in the light of 
all the circumstances in the case. 

39. “The purpose of the picket line is just to appeal to the general public 
not to patronize this store or this plant, because it is a plant in which wages 
are low, and the employees are not organized, and therefore, in the opinion 
of the union it is detrimental to labor standards in the community. Would your 
bill prevent that picket line?’ (Senator Morse, transcript, p. 585). 

The answer to this question would be the same as to the preceding question 38. 
If the object is in fact to appeal to the public to withhold patronage it would 
not be covered by section 504 of the bill.” 

40. “Suppose after a period of organization the union requests recognition 
based upon a majority interest, and the employer agrees to recognize the union, 
knowing indeed that its employees want the union to represent them, and after 
some bargaining the employer changes his mind and refuses recognition, A, how 
long under your bill may the union picket for recognition?’ (Senator Morse, 
transcript, p. 588). 

Under the proposed bill picketing for recognition may be engaged in for a 
reasonable period of time after which an election under section 9(¢c) must be 
conducted. As stated before, what is a reasonable time is a question of fact to be 
ascertained from an appraisal of all the circumstances and, since circumstances 
vary from case to case, no exact delineation of the term can be suggested. 
However, it should be noted that the proposed section 8(b) (7), in subparagraph 
(D), suggests that a majority union will not be restricted as to the length of 
time it can picket for recognition if it wins a Board conducted election. 

41. “B, would it matter if the employees had become discouraged, and there- 
fore no longer wanted to join the union, would the union cards originally signed 
by a majority be sufficient within the meaning of the bill?’ (Senator Morse, 
transcript, p. 588). 

It is not clear what is meant by “sufficient within the meaning of the bill.” 
It is assumed that what is meant is “sufficient” to enable the union to engage 
in organizational or recognition picketing. Under this bill it would be up to the 
Board, subject to court review, to determine, under consideration of all the 
pertinent circumstances, whether there is a “sufficient interest” among the 
employees in representation by the union—whether among other things, the 
defection of the employees was brought about by an employer’s unfair labor 
practices. 

The methods for ascertaining a union’s majority and the period during which 
such majority survives when there has been a defection among employees, are 
matters upon which the Board has established a substantial body of precedents 
with court approval. (See the cases cited previously, which applied the Board's 
doctrine that a loss of majority caused by employers’ unfair labor practices will 
not be recognized.) The proposed bill does not seek to interfere with such 
Board and court precedents. 

42. “Next, suppose an employer promises wage, pension and other benefits if 
the employees would not join the union seeking recognition. The employees 
reject the union in an election as a result of the employer’s promises. Subse- 
quently, the employer does not make good on his preelection promises. Under 
your bill, would the employees be barred from picketing from recognition of the 
union? (Senator Morse, transcript pp. 588, 589). 

It is well established that an employer’s promise of benefits for refraining from 
joining a union is an unfair labor practice and grounds for setting aside an 





27 See Crowley Milk, 102 N.L.R.B. 996, cf. 93 Congressional Record A3370. 
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election (making it not valid) upon objections duly filed. Of course, if the 
union sleeps on its rights and fails to file objections, or waits until the period 
for filing objections has expired, or if it deliberately waives the right to file 
objections, then it can hardly complain about the election becoming final and 
conclusive and about the attendant consequences; in that case the union had it 
within its power to avoid being barred from picketing under the statute, and 
by its own choice or inaction it failed to avail itself of that power. 


LOSS OF ACCESS TO BOARD PROCEDURES 


1. “There was discussion concerning the provisions of S. 748 which provides 
for loss of access to the processes of the National Labor Relations Board for 
violation of the bill’s filing requirements. 

“The question was asked: Would the members of a local union which has 
filed a financial report ‘in a way that is satisfactory to the Secretary of Labor,’ 
or the local union itself lose access to Board procedures if the head of the 
international union with which the local was affiliated ‘had not filed a report 
correctly’ and the Secretary of Labor had therefore ‘issued an order * * * deny- 
ing the use of the National Labor Relations Board’ to the international?” Sena- 
tor Kennedy, transcript pp. 413-420; 454-466; 521-523; 552-554; 560-565, and 
594). 

Phrased differently, the question was raised whether, in such a situation, a 
local union member or an honest local which was trying to oust a dishonest 
international official would be able to use the processes of the Board against 
the unfair labor practices of an employer that was acting in collusion with the 
dishonest international officer. 


The answer is that the local and its members could use the processes of the 
Board. 

As explained by Secretary Mitchell and Solicitor Rothman the “willful fail- 
ure” of the head of the international in such a case “would disenfranchise his 
union,” but “a local that files does not lose access to the Board.” They further 
pointed out that there is nothing in the bill which would deprive individuals of 
the right they now have in such a case under existing law to utilize the processes 
of the Board for relief against unfair labor practices of an employer, even 
though a union of which they are members is not eligible to do so. 

It is important to observe that the question, as asked, related solely to the 
effect under the bill of an order of the Secretary denying access to the Board. 
It was correctly answered, therefore, with reference to the provisions of sec- 
tion 408 of the administration bill, which is the only section authorizing such 
an order. References by the questioner to section 210 of the bill, which is not 
relevant to the question asked, confused the issue at the hearing. 

Under the provisions of section 408 of the bill, administrative proceedings 
which could lead to an order imposing the sanctions provided by section 408(c) 
are authorized in a case of this kind only against “any labor organization” of 
which reason has been found to believe that it “has failed or refused to file a 
true and proper report or other document as required by title II and has done 
so willfully and under circumstances which may warrant the imposition of 
sanctions,’ and when the Secretry determines that there is reasonable cause 
to believe that appropriate corrective action has not been and will not other- 
wise be taken. Any order imposing sanctions in such a proceeding would apply 
only to the labor organization “found to have willfully failed or refused to file 
a true and proper report as required by title II” (sec. 408(c)) and, if such or- 
ganization were an international, none of its locals could be affected by the Sec- 
retary’s order. 

As previously noted, the resolution of the question as stated by Senator 
Kennedy is found in section 408(c) (1) of S. 748 and not in section 210, which 
does not authorize any orders by the Secretary denying access to Board processes. 
Section 210 simply amends sections 9(f) and (g) of the National Labor Rela- 
tions Act to substitute the reports required by the bill (S. 748) for the reports 
now required by sections 9(f) and (g), and does not change the language with 
respect to access to processes of the NLRB. It is believed, therefore, that the 
question is based on a misconception of the admiinstration’s total proposal which 
will help the honest trade union members or the honest local union to rid itself 
of corrupt officials. 

The language in section 210 of the bill is, as Secretary Mitchell and Mr. Roth- 
man indicated in their testimony, similar to that now in sections 9 (f) and (g) 
which at present bars a local union (but not individual members) from using 
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processes of the Board if its international has not filed the required reports. The 
continuation of this requirement of existing law (which is, it should be observed, 
a condition precedent to using Board processes rather than a sanction, and re- 
quires the union to show to the Board that reports have been filed with the 
Secretary) must be considered in relation to other provisions of the bill in de- 
termining its effect under the law as it would be if the bill were enacted. This 
was pointed out in Mr. Rothman’s testimony. 

Under existing law, if reports are filed only by the local and not by the inter- 
national, the local cannot use Board processes, and can change this only through 
its efforts alone or in conjunction with other locals to get the international to 
file, which the international is not required to do. Internationals charged with 
improper practices by the McClellan committee have been filing reports under 
9 (f) and (g) but there has been no way to check their truthfulness. Under the 
administration bill filing by internationals as well as locals is compulsory, and 
it is to be expected that all will file. 

Although section 210 of the bill continues the present requirement that the 
international as well as the local must file to qualify the local for use of the 
Board’s processes, the situation envisioned by Senator Kennedy would be un- 
likely to arise if the bill were enacted, because under its provisions a willful 
failure or refusal to file would be grounds for application of criminal penalties 
against the offending union and the officers responsible for filing. In addition, 
the bill authorizes civil actions in Federal courts by the Secretary to compel com- 
pliance with the filing requirements. 

These provisions would insure that if a local filed its report and desired to 
use the nrocesses of the Board. and if the international failed to file, which would 
be unlikely in view of the fact that the bill required it to do so and provides 
criminal penalties, promnt action could be taken to remove any disability of the 
local resulting from the international’s failure to file. In the meanwhile, as 
under present law, individual members of the union could invoke the aid of the 
Board against any unfair labor practices of the employer which injured them. 

The continuance by section 210 of the provision of present law requiring the 
filing of reports as a condition of using the Board’s processes can save the 
Government unnecessary expense in enforcing the filing requirements in those 
cases where union members can effectively bring ahout compliance through 
democratic procedures assured them under the bill. Union officers who fail to 
file as required cannot keep this fact from the members when the Board is 
obliged to deny union petitions invoking its processes. The members will then 
have the opportunity to exercise their responsibility, as members of a demo- 
cratic organization maintained for their mutual benefit, to see that the necessary 
reports are filed. In this, as was made clear at the hearings, they will have 
the aid of the bill’s provisions guaranteeing secret elections of their officers and 
providing for recall of such officers by majority vote. If their efforts are suc- 
cessful, no Government action would be necessary to compel the filing of the 
report, but if they are not, the bill provides the necessary machinery through 
which the Government can promptly assist the union members and insure that 
it will be filed. 

For these reasons, section 210 of the bill cannot, as a practical matter, keep 
such a local which has filed the necessary report from using Board processes by 
reason of the fact that a filing by its international is required as a condition 
of such use. A serious misunderstanding of the effect of these provisions of 
the bill is evident, therefore, in any suggestion that they would restrict the 
rights of honest members of an honest local, trying to oust a dishonest inter- 
national officer, to obtain NLRB action against a collusive employer. Senator 
Kennedy’s assertion (Tr. pp. 420-421) that section 210 would prevent a local 
from continuing to use the facilities of the Board “if an international has failed 
to file the correct report and the Secretary has made a decision that they 
should be denied the use of the Board” is in error. 

A brief illustration may serve to show how the bill would apply to the 
Senator’s hypothetical case. 

Suppose that International Union A files its financial report, and becomes en- 
titled to use the processes of the Board. But as Senator Kennedy assumes, 
it is not a “correct” report. From examination of the report or from a com- 
plaint, it may be ascertained that the report may contain false information. 
If this is substantiated by investigation and the Secretary determines that there 
is reasonable cause to believe that the falsity may be willful and will probably 
not otherwise be corrected, he may institute an administrative proceeding under 
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section 408. If in this proceeding, after full opportunuity to be heard, the union 
is found to have willfully failed to file a true and proper report, an appropriate 
order may be issued which can, where the record justifies it, include a sanction 
withdrawing the right of the union for a certain period to use processes of the 
National Labor Relations Board. This would apply only to International Union 
A, and not to any affiliated labor organization. The order would be reviewable 
in a Federal court of appeals, which would have appropriate authority to af- 
firm, modify, enforce, or wholly or partly set aside the order, but the com- 
mencement of proceedings for court review would not automatically operate 
to stay the order. 

In view of the reference in the questioning to problems where an international 
union officer is dishonest or in collusion with an employer, it should be pointed 
out that no union under the bill ean ever be denied access to the Board by reason 
of the failure of any union officer to file reports on possible conflict-of-interest 
transactions as required by section 205 of the bill. Ineligibility of a union to 
use Board procedures because of failure to comply with the reporting require 
ments can result only from failure to file reports required from the unions as 
distinguished from their officers. 


INDIVIDUAL ACCESS TO NLRB PROCEDURES: FRONTING 


1. “Several questions were addressed to the following point: Would an in- 
dividual member of a union which has not met the filing requirements of S. 748 
lose access to Board procedures to remedy unfair labor practices directed against 
him?’ (Senators Kennedy and Morse, transcript, pp. 416-420, 465, and 466). 

Answers given at the hearing correctly stated that a denial to a union of access 
to the Board under sections 210 and 408 of S. 748 would not deprive individual 
members of the union of the same right they now have under present law to 
utilize the processes of the Board against unfair labor practices directed against 
them. 

2. “A question was asked as to the effect of the so-called fronting cases ‘like 
the Communist affidavit case, in which the Board denied the individual any richt 
to proceed through the Board, on the ground that he was just fronting for the 
official that had not filed the affidavit’” (Senator Morse, transcript, pp. 465, 
466). 

The decisions of the NLRB and the courts in the so-called fronting cases do 
not impair the right of individual union members to proceed through the Board 
in situations in which their union has failed to file the required reports, if the 
interest the member is protecting is primarily his own and not that of the official 
or union organization. 

Whether or not in a given case an individual is fronting for a noncomplying 
labor organization is a question qf fact which varies from situation to situa- 
ton.* The central issue in determining the question of “fronting” is who 
in fact is the real party in interest in the case at hand.” The Board has stated 
that where it is clear that the rights of an employee under the act are involved, 
the protection of those rights is of such paramount importance that it will not be 
denied simply because a noncomplying union may have assisted the individual 
or may in some incidental or collateral fashion be aided by the Board’s action. 

Employees acting individually may assert their own rights irrespective of the 
requirements, whether they are members of a labor organization or not. and 
even though they be members of a noncomplying union.” §S, 748, the admin- 
istration’s bill, makes no change with respect to these rules; i.e., to the rights 
of individuals to make use of the processes of the Board. 

Where the charging employee has an apparent and valid concern the Board 
has stated that it is reluctant to find that he is not acting in defense of his own 
interest, but, instead, is fronting for a noncomplying union.” 





38 Newsprinting Company v. NLRB, 231 F. 2d 769 (1956). 

” Newsprinting Company. 110 NLRB 1265. 

*° NLRB v. Beaver Meadow Creamery, 8 cir., 1954, 215 F. 2d 247. 249-250: NLRB vy. 
Pecheur Lozenge Co., 2 cir., 1953. 209 F. 2d 393, 403, cert. den., 1954. 347 U.S. 953, 74 
Sup. Ct. 678, 98 L. Ed. 1099; NLRB v. L. Ronney & Sona Fur Mfg. Co., 9 cir., 1953, 206 F. 
2d 730, 732, cert. den., 1954, 346 U.S. 937. 74 Sup. Ct. 377. 98 L. Ed. 425: NLRB v. Coal 
Creek Coal Co., 10 cir., 1952, 204 F. 2d 579. 582: Southern Furniture Mfg. Co. v. NLRB, 
5 cir., 1952. 194 F. 24 59, 61 cert. den., 343 U.S. 964, 72 Sup. Ct. 1057. 96 L. Ed. 1361; 
NLRB v. Globe Wireleas, 9 cir., 1951, 198 F. 2d 748, 749, note 1: NLRB vy. Clausen, 
5 cir., 1952, 194 F. 2d 59, 61, cert. den., 343 U.S. 964, 72 Sup. Ct. 1057, 96 L. Ed. 1361: 
NLRB v. Augusta Chemical Co., 5 cir., 1951, 187 F. 2d 63, 64; Brookville Glove, 114 
NLRB 218; 234 F. 2d 400 (CA 3). 

* Newsprinting Company, supra. 
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The Board has also said that where rights asserted by a charging employee 
are individua] rights, the employee does not disqualify himself by accepting 
assistance from a noncomplying union or its attorney.” The individual’s right 
to file charges of unfair labor practices in his own behalf and in behalf of other 
employees similarly situated is unaffected by the fact that the charging em- 
ployee is a member of a union which is not in compliance.* The theory behind 
rulings of this type is that any benefit accruing to a union from an order of the 
Board enjoining unfair labor practices of an employer involving the individual’s 
rights is remote and unsubstantial.™ 

Where it appears that the individual filing the charges was president of the 
union whose parent federation has not complied with the Communist affidavit 
requirement of section 9(h), and that the charges were in every respect as 
they would have been had they been prepared and filed by the union, a complaint 
issued on such a charge is invalid.® 

The Board has also held that it would be stretching credulity to believe that 
an employee did not file charges on behalf of a noncomplying union when at all 
times up to the day he filed his amendment charge he was not only the non- 
complying union’s chief active supporter, but a paid field representative of the 
organization.” Even though the charging party had a personal interest in filing 
the charge alleging discrimination against himself and others, the facts pointed 
to “fronting”. 

3. “In situations involving employer abuses, such as the employment of per- 
sons like Mr. Shefferman, if the employer refuses to file the reports required by 
section 206 of S. 748, could some other person such as the president of the cham- 
ber of commerce, as a public spirited citizen, or any other citizen, file unfair 
labor practice charges against a union which pickets the noncomplying employer 
in a manner which violates the picketing provisions of S. 748?” (Senator Morse, 
transcript, p. 594.) 

Under the present act, there are no filing requirements for employers, and con- 
sequently, the issue of the denial of access to the Board to an employer has not 
arisen. We assume that the same principles underlying the prohibition on em- 
ployees with regard to fronting for noncomplying unions would be applied by the 
Board to employers as well. 


MANDATORY INJUNCTIONS AND PRIORITY IN CASE HANDLING 


Several questions were asked concerning the provisions of the present act for 
mandatory injunctions and priority in case handling in secondary boycott cases, 
as they would be extended by the bill to organizational and recognition picket- 
ing cases under section 504 of S. 748. (Transcript, pp. 539-551, 560, 570; see 
also 524-538.) 

During the discussion of this matter in the hearings, it was acknowledged 
that the general question of injunctive practices in labor relations “is a legis- 
lative matter to bring up before the Senate and not in colloquy” with the witness. 
(Transcript, p. 542.) Similarly, the general question of balance or unbalance 
in the present procedures for injunctive relief has a special legislative history, 
and this is a matter for Congress. It is not within the scope of this memoran- 
dum to attempt to restate the arguments advanced for or against the present 
provisions of the act in this respect as they have been adopted by the Congress. 

1. “Do the organizational and recognition picketing proposals of section 504 
of 8S. 748 have the effect of unbalancing the act procedurally in favor of the 
employer, since the provisions for mandatory injunction and priority in case 
handling applicable to secondary boycott cases under the present act are 
extended to cases that would arise under section 504? 

In our opinion, they do not. 

The hypothetical situation out of which this question arose is discussed in 
pages 535 through 542 of the transcript. Briefly, the facts are as follows: The 
union was engaged in an organization drive and had a large majority of the 
employees signed up. The employer fired 5 employees, presumbly for union 
activity. Instead of petitioning for an election, the union filed an unfair labor 
practice charge and picketed in protest of the discharges. 


33 NLRB v. Augusta Chemical Co., 187 F. 2d 63; NLRB v. Clausen, 188 F. 2d 439; 
NLRB v. Olin Industries, 191 F. 2d 13: NLRB v. Bishop, 228 F. 2d 68 (1955). 
3% Lewis Coal Co. (1954), 108 NLRB 887. 
3% NLRB vy. Clausen, 188 F. 2d Er (1951). 
33 NLRB v. Happ Bros., 196 F. 2d 195. 
% Re Wood Parts, Inc., 101 NLRB 445 (1952). 
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This fact situation is extremely complex. There are many avenues open to 
the union and the employees through which relief may be obtained. 

(1) The individuals may file unfair labor practice charges in their own right, 
with or without assistance from the union. 

(2) The union can file an unfair labor practice charge. 

(3) The union can demand reinstatement and picket for such reinstatement 
(as distinguished from picketing in protest of the discharges). 

(4) The union can demand and picket for recognition (the union represents 
a majority of the employees in the hypothetical situation). 

(5) The union can file unfair labor practice charges and picket in protest of 
the discharges. 

Under any of the last three of these situations the picketing of the union 
could be the subject of an unfair labor practice charge by the employer alleging 
violation of the proposed amendment. In response to the question of whether 
a union could picket in protest of the discharges, or for organizational or recog- 
nition purposes, Secretary Mitchell answered in the affirmative. The correct- 
ness of the answer was questioned on the basis of the Lewis Food Co. case.” 
That case is not analogous to the instant fact situation. 

In the Lewis Food Co. case there was a union which had received a certifica- 
tion from the NLRB as the representative of the employees. The fact that the 
minority union claimed that the certified union was employer dominated did 
not diminish the presumptive validity of the Board’s certification. In addition, 
in the face of a valid certification of another union, the minority union was 
picketing for reinstatement of dischargees, which was interpreted as a recogni- 
tion demand. 

In the instant case the facts (hypothetical) differ from Lewis. There is no 
rival certified union, the picketing union is a majority union, and the picketing 
is in protest of the discharges. 

Although unfair labor practice charges might be filed by an employer alleging 
that the above activity violates section 8(b)(7) and a mandatory injunction 
be sought for such violation, this does not result in a “procedural” effect more 
favorable to the employer. In any such case the employer's charge of ‘“prohib- 
ited picketing’ would be met with the defenses that (1) the picketing was in 
protest of the unlawful discharges and (2) the picketing was for organizational 
purposes and legitimate. A union which has a majority prior to the discharge 
of five employees would certainly have “sufficient interest” to justify organiza- 
tional picketing. 

The fact that one of the elements of the case was the protest against the 
unlawful discharge of employees and a separate charge had been filed by the 
union on this point, would not make two cases of this situation. These are 
related facts in a series of incidents involved in the organizational drive. It 
therefore becomes unnecessary to apply any rules regarding consolidation of 
cases. Moreover, the General Counsel of the NLRB has wide latitude in the 
consolidation of related cases. There could be no stronger justification for 
consolidation than the facts of the hypothetical situations discussed here. 

The General Counsel, too, has broad authority with respect to accepting and 
acting upon charges. In exercising this authority he would take into considera- 
tion any union countercharges or defenses before issuing a complaint or bringing 
action under section 10(1). Then again, even if the employer contended that 
the union had engaged in lawful organizational picketing beyond a reasonable 
period of time and that an election should be held immediately or the picketing 
should be restrained, the union would have a defense to any injunctive action 
because of the employer’s unfair labor practices. 

In view of the fact that these charges and countercharges growing out of 
interrelated series of facts would be in issue in the initial application for the 
mandatory injunction, there would be no procedural unfairness, unless the mere 
fact that the moving party seeking the priority of treatment would be the em- 
ployer is so interpreted. 

It can be argued, as it has been, that unfair labor practices interrelated with 
organizational picketing may result in priority of consideration of unfair labor 
practice charges which otherwise would have no priority, so that unions may seek 
to use organizational and recognition picketing as a device for such priority of 
treatment. The danger of any such misuse of picketing seems remote. The pos- 
sibility of unions using this device to secure priority in handling of their charges 





115 NLRB 890, transcript, p. 536. 
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against employers would seem to argue against the intimation that the provisions 
unduly favor the employer procedurally. 


FEDERAL-STATE RELATIONSHIPS (“NO MAN’S LAND”) 


“The statement was made that section 502 of S. 748, which deals with the gap 
between Federal and State jurisdiction over labor-management relations, ‘would 
restrict * * * the rights of honest members * * * to obtain an election, as an alter- 
native to organization by coercion, in areas presently under the jurisdictional 
“no man’s land”’”’ (Senator Kennedy, transcript, pp. 451-454). 

The administration’s bill, rather than restricting existing rights in areas pres- 
ently covered by the jurisdictional “no man’s land,” broadens them. 

At the present time there is a serious gap in jurisdiction over labor disputes 
which fall within the interstate commerce coverage of the National Labor Rela- 
tions Act but with respect to which the National Labor Relations Board, in the 
exercise of discretion given it in that act, declines to exercise jurisdiction. The 
courts have ruled that the States cannot act in these cases, and, as a result, the - 
injured parties—including those who are being subjected to “organization by 
coercion”—are left with no forum in which to seek relief. Section 502 of S. 748 
is intended to return to State agencies and courts the power to act in these cases 
by authorizing them to assume jurisdiction over those labor disputes over which 
the Board declines to assert jurisdiction. 

There are 10 States which have statutes providing election procedures for the 
selection of bargaining representatives by employees, among them some of the 
most industrialized and populous, such as New York, Pennsylvania, Massa- 
chusetts, Connecticut, Michigan, and Wisconsin. At present, the employees and 
employers who fall in the “no man’s land” area in these States are precluded 
from access either to Federal or State election procedures. The administra- 
tion’s proposal would enable the agencies in these States which administer the 
election procedures to hold elections in these “no man’s land” cases. Thus, 
with respect to employees in these States, the effect of the administration’s 
proposal is to expand, not restrict, the “rights of honest members * * * to obtain 
an election.” Providing representation elections where none are now available 
cannot by any standards be called restrictive. 

Nor does the fact that the other States have no election procedures mean 
that honest union members have no remedy against “organization by coercion.” 
The administration’s proposal authorizes State courts, as well as State admin- 
istrative agencies, to assume jurisdiction in the ‘no man’s land” area. It is 
reasonable to assume the courts would provide relief against this type of coercion 
as well as against other forms of interference with the rights of employees. It 
is important to remember, in this connection, that 42 States have constitutional 
or statutory provisions expressly guaranteeing to employees the right to organize 
and bargain collectively, many having a variety of statutory provisions dealing 
with labor relations. If State power to act in this “no man’s land” area is 
cleared up, many more States may be encouraged to provide election and other 
procedures. Until it is cleared up, we should not assume the States will not 
avail themselves of the opportunity. The California State Legislature has before 
it a State administration proposal to provide machinery for representation 
elections. 

We recognize that this solution may not satisfy everyone. On this point, 
however, Secretary Mitchell stated in his testimony on February 4 (transcript, 
p. 452) : 

“IT think it is unrealistic to feel that the NLRB can get into every corner of 
interstate commerce and operate effectively, no matter how much money they 
had or how much personnel they had. And what our proposal intends to do is 
to permit the NLRB to operate in the widest possible, practical area, and then to 
leave cases that the NLRB does not handle to the States.” 

The Board, as a practical matter, cannot assert jurisdiction to the full reach 
of the act without becoming so overburdened as to make its processes so long 
delayed as to be ineffective. Even if the Board found it possible, without over- 
burdening itself, to broaden the area of cases over which it will take jurisdiction, 
there would still remain a large area in which labor disputes would so little 
affect commerce and are so local in character that it is impractical and unwise 
for the Federal Government to attempt to regulate them. There would, there- 
fore, still remain a “no man’s land” which can only be erased by permitting the 
States to exercise jurisdiction. 



































LABOR-MANAGEMENT REFORM LEGISLATION 429 


RESPONSIBILITIES OF PERSONS ENTRUSTED WITH FUNDS AND PROPERTY OF A LABOR 
ORGANIZATION 


1. “I want to quote from a statement made by Professor Cox who I understand 
was one of the principal consultants in drafting the Kennedy Dill. 

“He said this, union officials are fiduciaries for union members in collective 
bargaining. And in conducting union business they must put their fiduciary 
obligation to the members ahead of any personal advantage. This came about 
because under existing law there is a relationship growing up between union 
officials and union members. 

“Is it your understanding that the law is perfectly clear on this point?” (Sena- 
tor Prouty, transcript, pp. 488, 489.) 

Whatever standards of responsibility have been imposed by the States on 
union officers as to the proper use of money and property of their organization 
have usually been developed by the State courts and not the legislatures. Vir- 
tually no State statutes deal directly with this problem as it affects unions. 

Since whatever standards there are have been developed by the courts, they 
are often complicated by State procedural as well as substantive requirements. 
For example, in some States, a union member must exhaust all internal union 
remedies, including appeals to international union conventions which meet only 
once in every 4 or 5 years, before a court will entertain an equity action for 
relief from misappropriation and mismanagement of union funds.* Further- 
more, the duty imposed upon union officers, agents, and representatives under 
State law often lacks specific definition and the standard of conduct to which 
individual union members may hold their representatives to account is not always 
clear. 

There is thus a clear need for the imposition of a uniform standard of re- 
sponsibility appropriate to the functions of labor organizations that can be 
easily enforced by the parties to whom this responsibility is due, that is, the 
rank and file members of the labor organizations. 

Section 301 of the administration bill is designed to accomplish this objective. 
It imposes a clear statutory standard appropriate to the functions of labor 
organizations and gives union members a right to enforce this standard in 
Federal courts, while at the same time preserving any State remedies they 
may have. Thus it provides that union representatives who are custodians of 
union money or property must invest, apply, disburse, or otherwise dispose of 
such money and property only for the benefit of such members and for furthering 
the purposes for which the union exists and in a manner authorized by the 
union constitution, bylaws, and other govering rules of the organization. There 
is nothing in the provision that would impose inappropriate kinds of fiduciary 
or trust responsibilities upon unions, such as that of a bank trustee which are 
accompanied by severe restrictions upon the types of securities in which they 
may invest the trust funds. 

This approach is consistent with that of the AFL—CIO and the standard of 
conduct to which individual union members may hold their representatives to 
account is not always clear.” 

There is thus a clear need for the imposition of uniform standard of responsi- 
bility appropriate to the functions of labor organizations that can be easily en- 
forced by the parties to whom this responsibility is due, that is, the rank and 
file members of the labor organizations. 

Section 301 of the administration bill is designed to accomplish this objective. 
It imposes a clear statutory standard appropriate to the functions of labor 
organizations and gives union members a right to enforce this standard in 
Federal courts, while at the same time preserving any State remedies they may 
have. Thus it provides that union representatives who are custodians of union 
money or property must invest, apply, disburse, or otherwise dispose of such 
money and property only for the benefit of such members and for furthering 
the purposes for which the union exists and in a manner authorized by the 
union constitution, bylaws and other governing rules of the organization. There 
is nothing in the provision that would impose inappropriate kinds of fiduciary or 
trust responsibilities upon unions, such as that of a bank trustee which are 
accompanied by severe restrictions upon the types of securities in which they 
may invest the trust funds. 





% See, e.g., Martin v. Fevell, 344 Mich. 215, 73 N.W. 2d 856 (S. Ct. Mich. 1955). 
® See, e.g., Vaccaro v. Gentile, 188 NYS 2d 872 (1955) (denial of petition for accounting). 





430 LABOR-MANAGEMENT REFORM LEGISLATION 


This approach is consistent with that of the AFL-CIO Ethical Practices Code 
with respect to financial practices of unions which states: 

“* * * A union, unlike a bank, a trustee, or other fiduciaries, is not primarily 
a manager of funds vested with the duty of enchancing their value and making 
distributions. Increasing the value of the union’s funds should never become 
an objective of such magnitude that it in any way interferes with or obscures 
the basic function of the union, which is to devote its resources to representing 
its members, honestly and faithfully * * * [and] to further the objectives of 
the members joining together in a union. * * *” 

“The fact that a union is a democratic organization plainly implies that the 
members of the union are entitled to assurance that the union’s funds, which are 
their funds, are not dissipated. They are also entitled to be reasonably informed 
as to how the funds of the organization are being used or invested. Finally, 
their delegated representatives in the union’s governing body and conventions 
should have the power and responsibility to oversee the expenditure of the 
union’s moneys so that the members can be guaranteed that funds are expended 
solely for the purposes for which the organization exists.” , 


NON-COMMUNIST AFFIDAVITS 


“Would you tell me what has happened in the last year which has caused the 
President and you to change your minds in regard to repealing the non- 
Communist affidavit and instead take another course of action to require the 
employer also to sign the affidavit?” (Senator Kennedy, tr., pp. 595, 596.) 

In reply to this question Secretary Mitchell stated that the Department of 
Justice had informed us that it had found these affidavits of value, and for that 
reason asked us to reinstate them. He stated that he would ask the Attorney 
General for a memorandum on this matter and submit it to the committee. The 
letter from the Attorney General follows: 

FEBRUARY 13, 1959. 
The Honorable the SECRETARY OF LABOR, 
Washington, D.C. 


DeaR Mr. SEcRETARY: The Attorney General requested me to furnish you the 
following information with reference to the inquiry by Senator John Kennedy 
concerning the proposed repeal of section 9(h) of the Labor Management Rela- 
tions Act which developed out of your appearance before the Labor Subcommittee 
of the Senate Committee on Labor and Public Welfare. 

Section 9(h) was included in the Labor Management Relations Act of 1947 for 
the express purpose of removing Communists from positions of leadership in 
trade unions. While a union officer is not required to file such an affidavit, the 
law provides that he will be liable to criminal prosecution for any false statements 
which he may make therein. 

Subsequent to the enactment of this statute, the Communist Party was faced 
with the alternative of either instructing its members who were union officers 
to refuse to sign the affidavits, thus incurring the risk that the bargaining 
position of the union would be seriously imperiled through their inability to use 
the facilities of the National Labor Relations Board, or to instruct its members 
to file false affidavits and to remain secret members of the Communist Party. 
Ultimately, the Communist Party chose the latter alternative and instructed those 
party members who were union officials to file the affidavits and to continue 
their party membership on a secret basis. The necessity for avoiding direct, 
open contacts with the Communist Party has made it much more difficult for 
Communists who are union officials to function effectively for the Communist 
Party. 

The foregoing observations are substantially the same as we expressed a year 
ago with regard to the internal security aspects of section 9(h). I am satisfied 
that this provision constitutes an impediment to the efforts of the Communist 
Party to infiltrate key offices in legitimate American labor organizations. The 
fact that this section has served a useful purpose is indicated by the convictions 
obtained pursuant to its provisions as reflected in the attached table. 

Sincerely, 
J. WALTER YEAGLEY, 
Acting Assistant Attorney General, 
Internal Security Division. 
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McCLELLAN COMMITTEE INTERIM REPORT, STATEMENT ON ORGANIZATIONAL 
PICKETING 





“The request was made that the committee be furnished with a reference to 
where in the McClellan Committee Interim Report the statement was made that 
‘the weapon of organized picketing has been abused.’” (Senator Kennedy, 
transcript, pp. 610, 611.) 

On page 6 of the interim report, the committee stated as one of its conclusions 
that: 

“(7) The weapon of organizational picketing has been abused by some of the 
unions studied. 

“(a) They have used this device to extort funds from management. 

‘““(b) They have used it without the consent of the employees of the pick- 
eted plant and before some or any of them have indicated a desire to join 
the union in question. 

“(c) They have ignored orderly NLRB processes available to them for 
lawful and peaceful organizing methods.” 

Only that part of the quotation from the interim report which is underlined 
was quoted directly in the Secretary’s statement. In both instances in which 
it is quoted in the Secretary’s statement it is accompanied by language which 
is a paraphrase of parts of the full quotation from the interim report. 

On page 2 of the statement it is said: 

“7. That ‘the weapon of organizational picketing has been abused’ by its use 
without regard to the desires of the employees in question.” 

And on page 28 of the Secretary’s statement it is said: 

“7. The committee found that the ‘weapon of organizational picketing has been 
abused’ by its use without the consent of employees of picketed establishments 
and before any of them have indicated any desire to join the union in question.” 


Senator Kennepy. The next witness will be Professor Richard 
Lester, of Princeton University, who has had unusually long and 
varied experience in this field and who testified before this committee 
last year. 





STATEMENT OF PROF. RICHARD A. LESTER, PROFESSOR OF ECO- 

NOMICS, FACULTY ASSOCIATE IN THE INDUSTRIAL RELATIONS 
SECTION, ACTING CHAIRMAN OF THE DEPARTMENT OF ECO- 
NOMICS AND SOCIOLOGY, AT PRINCETON UNIVERSITY 






Professor Lester. I am Richard A. Lester, professor of economics, 
faculty associate in the industrial relations section, and currently act- 
ing chairman of the department of economics and sociology, at Prince- 
ton University. During the past two decades, I have written a num- 
ber of books on labor and industrial relations subjects and have had 
some experience in the field as a member of Government panels or 
boards and as an arbitrator. 

My prepared remarks will be fairly brief. They will be directed 
primarily to differences between S. 505 (the Kennedy-Ervin bill) and 
S. 748 (the Goldwater bill). On some of the technical aspects of 
differences between those two bills a person without legal training can 
offer little in the way of constructive comments. Consequently, my 
remarks will be mostly nontechnical in nature. 

Since I- last appeared before this subcommittee on May 21, 1958, 
much progress has been made with respect to proposed legislation 
aimed at union reform and the elimination of improper labor and 
management practices. Now we have under consideration two bills, 
both of them improved in their contents and drafting, and with the 
differences between them considerably narrowed, partly as a conse- 
quence of further discussion and reflection during the past year. 
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Both S. 505 and S. 748 are complex and extensive in their provisions. 
In the sense that they treat a wide variety of topics, they can be con- 
sidered “piecemeal” legislation. Both bills may still contain defects 
and questionable provisions or undesirable omissions, but neither of 
them can correctly be called a “weak sop” or “strongly antilabor.” 


LEGISLATIVE PHILOSOPHY 


In my appearance before the subcommittee last year I attempted to 
set forth a consistent philosophy that I suggested ought to provide the 
guidelines for proposed national legislation on improper union and 
management practices. There is no need to repeat that discourse now. 
Some of the conclusions then expressed, however, seem to need reem- 
phsis in considering these two bills. That, it seems to me, is especially 
true because, with a bill running to as many as 50 pages and somewhat 
omnibus in character, it is easy to get lost in the details of a particular 
section and to forget the aims and logic of the bill as a whole. 

We, of course, want any law in this field to be fairly consistent with 
our kind of government, our type of economy, and our pattern of in- 
stitutional development. It is in our tradition to avoid needless or 
excessive Government intervention in private affairs. And we have 
learned that self-discipline and self-restraint are important supports 
for legislative correction, especially in dealing with unions that have 
18 million members and with union-management relations that involve 
day-to-day relationships as well as emotionally charged negotiations. 


ACCEPTANCE AND SANCTIONS 


In discussing this matter last May, I particularly pointed to the 
problem of acceptance and enforcement, and the desirability of en- 
couraging and supporting standards voluntarily adopted. Any legis- 
lation in this area is likely to operate more successfully if it has gen- 
eral support, and especially the support of the bulk of the conscientious 
and scrupulous leaders of organized labor. Certainly the legislation 
should not be open to the charge of being indiscriminately and wan- 
tonly punitive. 

Unfortunately S. 748 contains the objectionable feature that, 
through inappropriate sanctions, it would punish the innocent victims 
along with and perhaps more than the guilty offenders who had failed 
to make honest reports or otherwise did not comply with the bill’s 
provisions on reporting, elections, or trusteeships. To deprive an en- 
tire local or international union of tax-exempt status and of all rights 
under the Labor-Management Relations Act of 1947 for the misdeeds 
of one or more officers is to add legal insult to the injury that the rank 
and file has already sustained. This, if I must say so, certainly seems 
like cockeyed justice. ; 


SEPARATION OF LEGISLATIVE ACTION 


Also last May I recommended that legislation on improper activities 
be kept as separate as possible from the exceedingly complicated issues 
of Taft-Hartley revision. The only Taft-Hartley changes that I then 
suggested be included in the reform bill were provisions to cover the 
activities of middlemen or consultants like Nathan Shefferman and the 
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granting of voting rights to economic strikers in representation elec- 
tions. The latter would help to carry out President Eisenhower’s 1952 
pledge to eliminate the “union-busting provisions in the Taft-Hartley 
Act. 

Other Taft-Hartley revisions, I suggested, ought to be handled in 
another bill, following consideration by an expert group to advise on 
such revisions. For a number of reasons, I still believe it desirable 
legislatively to keep union reform and unethical practices separate 
from union-management relations. Let me indicate some of those 
reasons. 

Undoubtedly there are a number of areas bearing on union and 
employer activities and union-management relations in which legis- 
lative action or changes ought to be considered over the next few years. 
Certainly the Taft-Hartley Act needs overhauling in a number of 
areas and respects. Senator Taft proposed 28 different amendments. 
Doubtless, in addition, consideration should also be given sometime 
soon to possible legislation with respect to guaranteeing employees in 
the bargaining unit the right to union admission and protecting union 
members against unfair expulsion and the levy of excessive penalties 
by unions on members. And I personally believe that unions should 
not have immunity under the antitrust laws to act alone to restrain 
trade in commercial markets in ways which, if in association with 
employers, would be in violation of the antitrust laws. In other 
words, legislation seems needed to correct the union immunity result- 
ing from the decisions of the U.S. Supreme Court in the Apex Hosiery 
(1940) and the Hutcheson (1941) cases. 

However, there are limits to the subject areas that one should 
attempt to cover in one piece of legislation at any one time. Espe- 
cially is that the case when the proposed legislation is entering into as 
new and complicated an area as the internal government of unions 
in acountry as large and diversified as the United States. 


QUESTIONABLE AMENDMENTS 


Some of the Taft-Hartley amendments proposed in S. 748 are in 
areas where revision is needed, although the need for revision is per- 
haps no greater than in other sections of Taft-Hartley omitted from 
consider aon in the bill. And some of the Taft-Hartley amendments 
proposed in S. 748 seem to me ill-advised or not well conceived. I 
refer eat arly to the non-Communist affidavit for employers and 
the proposal to solve the Federal-State jurisdiction problem by having 
the State courts and agencies act in parts of the Federal jurisdiction. 

I had thought that the administration had abandoned its proposal 
for a non-Communist affidavit for employers along with its pr oposal 
for Government-conducted strike votes. Both of those proposals, in- 
cluded in the President’s Jonuary 11, 1954, labor message, were omitted 
from President Eisenhower’s January 23, 1958, message on Taft- 
Hartley amendments and labor-management reform legislation. In- 
deed, in the 1958 message the President specifically recommended 
elimination of the requirement of non-Communist affidavits for union 
officers. The non-Communist affidavit for employers is obviously silly 
and wasteful. The correct answer now is to eliminate that affidavit 
for union officials, as the President recommended a year ago, for it 
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no longer serves any useful purpose. However, such elimination is 
cartainty not so urgent that it absolutely needs to be included at this 
time in a bill aimed at improper union and management practices. 

With respect to the question of Federal-State jurisdiction (the “no 
man’s land” problem), I still feel that the position I expressed last 
May (hearings, pp. 1239-1241) is the correct one. At that time I 
stated the view that, in the area of unfair practices and elections, the 
Board should exercise its full jurisdiction, or that the Federal juris- 
diction in the act should be reduced to a point where the Board can 
and will exercise its jurisdiction. 

That seems to me the only way to avoid ambiguity, inconsistency, 
and ineffective administration. Hees again I am no lawyer, but as a 
layman it would appear that the Federal Government should provide 
the resources—money and necessary manpower—for expeditious han- 
dling of matters within its jurisdiction and not leave it to the States 
to jump in or abstain at will. 

And I observe that it is planned to exercise the full Federal juris- 
diction in both S. 505 and S. 748 insofar as they apply to union re- 
porting, disclosure, elections, conflict of interest, etc. Indeed, I note 
that wie it comes to union reform bills the administration proposes 
the broadest possible jurisdiction for the Federal Government, with no 
suggestion of the States assuming some of that jurisdiction. 


PICKETING AND BOYCOTTS 


S. 748 would also amend the Taft-Hartley Act with respect to sec- 
ondary boycotts and picketing. The thorny subject of secondary 
boycotts is omitted from S. 505 and under it only “shakedown” or 
extortion picketing is banned. 

Undoubtedly some legislation is needed on both picketing and sec- 
ondary boycotts, but the proper provisions—just where to draw the 
lines—is quite difficult to doiatnioms 

In the case of picketing, my layman’s judgment is that it should be 
forbidden (1) where another union has been certified within the pre- 
ceding 12 months, and (2) for a period of 12 months after an election 
has been held and no organization was certified. Those are the con- 
tents of paragraphs (A) and (B) of section 504 of S. 748. However, 
the next two paragraphs of the bill—(C) and (D)—seem to me to be 
too vague and questionable. 

Picketing may be for a variety of purposes including (1) to com- 
municate the fact that the shop is unorganized, (2) to persuade em- 
ployees to join the union, (3) to persuade the employer to hire union 
members, (4) to persuade the employer to pay decent wages and bene- 
fits, (5) to advertise the existence of a strike by a minority of em- 
ployees in an effort to get other employees to join the strike, (6) to 
help win an election for certification as part of an election campaign, 
(7) to neyo’ for public support for good labor standards. Picketing 
may also be designed to force an employer to coerce his employees into 


joining a union and thus violate the employees’ rights freely to or- 
ganize or not as they see fit. 

The courts have been wrestling with this whole problem, including 
the question of purpose and what objectives are most prominent or 
are controlling in any particular instance. Therefore, I believe an 
attempt to legislative beyond banning shakedown picketing and pick- 
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eting following certification or an election involves so many complex 
issues that it would be a mistake to put additional restrictions in an 
improper practices bill at this time. Also organizational and recog- 
nition picketing are somewhat related to the Federal-State jurisdiction 
question and the speed with which representation elections are held. 

Secondary boycott legislation is even more complex. Because I 
am not a lawyer, 1 shall avoid detailed discussion of this complicated 
issue. As a general proposition I can see the need for including rail- 
roads, airlines, and other private employers under the secondary boy- 
cott restrictions and for extending them to single employee induce- 
ment and prejob inducement and also for invalidating by statute most 
“hot cargo” contracts. Of course, the legal lines may be difficult 
to draw and that is particularly true of something like struck work. 
For example, is an arrangement like that of the airlines, under which 
2 struck line is compensated from the increase in revenues of the 
nonstruck lines, a case of struck work? Definite identification of 
struck work may be quite difficult. 

This whole matter of revision of the secondary boycott provisions 
of Taft-Hartley, it seems to me, needs more careful aa detailed 
consideration than can be given to it in the discussion of a bill directed 
primarily at internal union matters. 


IMPORTANCE OF LEGISLATIVE INTENT 


I could discuss other differences between S. 505 and S. 748 but they 
are much less important than the areas of agreement or practical 
agreement. And they are much less important than the spirit, phi- 
losophy, and intent that lies behind each bill. 

In that regard, I cannot stress too strongly the significance and 
importance of the provisions in S. 505 that declare it in the national 
interest that labor organizations and employer associations volun- 
tarily adopt codes of ethical practices and establish an Advisory Com- 
mittee on Ethical Practices to advise the Secretary of Labor on the 
admission of the act. 

Anyone with extensive experience in the handling of labor disputes 
on the Government boards or as a private arbitrator, or who has been 
on advisory councils under social and employment security, will 
readily appreciate the great values such provisions have in operating 
in the labor field. 

It is on that constructive note that I wish to end my prepared 
statement. 

There are a few minor matters in S. 505 about which I wish to 
raise a question. 

Page 11, lines 12-14: I trust, although I am not absolutely certain 
from the language, that a management consultant hired, say to ex- 
plain to employees the desir ability of a job evaluation program and 
to establish one in an industrial plant in a way that might preclude 
some bargaining over relative wage rates, would not be considered 
to be indirectly persuading employees as to the manner of exercising 
their right to (organize and) bargain collectively. 

Page 25, lines 14, 15: It is not clear to me why the restricting 
phrase “resulting from occupational activity” is included as neces- 

sary. 
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Page 26, lines 19 and 23, 24: It is not clear to me why the provision 
with “respect to pooled vacation benefits and apprenticeship costs is 
confined to the building and construction industry since I would 
assume that those issues might arise sometime in some other industry. 

Page 40, lines 17, 18: It is not clear to me why, if employer codes 
should “contain provisions to promote harmonious relations between 
such employer and labor organizations,” the codes of labor organiza- 
tions should not also, and thus why a similar provision ought not to 
appear in paragraph (2) directly above paragraph (3). 

As I indicated in the statement itself, my remarks at the hearings 
last year were sufficiently extended so that I don’t believe there is 
any need for me to elaborate on them at this time. 

Senator Kennepy. I was particularly interested, Professor, in your 
statement about the Taft-Hartley Act. I gather your point is if 
we are going to have a Taft-Hartley overhaul, there are a great 
many other areas beyond those that may be in the bills that I have 
introduced or that may be in the administration bill, is that correct ? 

Mr. Lester. That is absolutely correct, Senator. It does seem to me 
that you ought to get into the emergency disputes provisions, and you 
could get into a whole host of other provisions in the Taft-Hartley 
Act that do seem to me to need some revision. Featherbedding, you 
could go down through the list. 

Senator Kennepy. Would you say also the employer free speech 
section might have to be looked at, if you are going to rewrite the 
entire second: ary boycott picketing section ? 

Mr. Lester. I should think you could. 

Senator Kennepy. The secondary boycott section would represent 
a basic change in the power now held by the unions, honest and re- 
sponsible unions in their relation with employers ? 

Mr. Lester. The picketing does bring in the free speech. The 
secondary boycott question would bring in perhaps the question of the 
powers that employers can use there through purchase and sale of 
products, so that it does seem to me to open up a number of new 
avenues. 

As you will recall when I appeared before the committee last year, 
I recommended that the Taft-Hartley Act in the labor reform bill be 
amended in only two respects. One with respect to the middleman 
problem, the Shefferman problem, and the other was the economic 
strikers vote, because I assumed that there was no question on the 
economic strikers vote. 

Senator Kennepy. I notice that you do favor some change in the 
law dealing with picketing, for example. You support A and B of 
the administration bill. 

Mr. Lesrer. That is correct. 

Senator Kennepy. And you also favor some change in the boycott 
provisions, but your point is that this is a matter that should be dealt 
with in the total framework of the Taft-Hartley rather than part of 
a reform bill? 

Mr. Lester. That was my position last year, and I haven’t seen any 
reason subsequently to change it. 

I do think, as I tried to indicate last year very specifically, per- 
sonally I would try and keep these pieces of legislation as distinct as 
possible because it does seem to me that the area ‘of union- management 
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reform, improper activities of that kind, ought to be handled sepa- 
rately, and the bills do handle them separately. 

Both bills propose to have the Secretary of Labor handle this whole 
area and not have the National Labor Relations Board entering into 
it. That was what I proposed initially. 

It does seem to me that it is a completely different area in the sense 
of administration, and that you have in either one of these bills so 
much, and it is so involved that it does give you plenty to deal with in 
one particular piece of legislation. 

Senator Kennepy. As you know, we have been setting up a com- 
mittee which will look into the Taft-Hartley Act, and which we hope 
will give some recommendations in the spring. 

Mr. Lesrer. Senator Goldwater will remember that when I ap- 
peared before this committee I think it was when Professor Cox and 
I appeared back in 1954, we suggested this. 

I know the Senator had some different idea at that time about a 
citizens committee, but I do think personally that the experience with 
the Social Security Act and other areas of experience, that when you 
get into something as technical as secondary boycotts and picketing, 
there is an advantage in someone with legal training and someone who 
has given a great deal of study to the cases and the language. 

Senator Go_pwarTeR. I just comment on one part of your testimony, 
and that had to do with sanctions in which you took a rather opposite 
view from the administration bill. 

Don’t you feel that in effect both approaches have a sanction apply- 
ing to the funds of the union? For instance, in the administration 
bill we would take away their tax exempt status until the thing was 
settled. In the Kennedy approach they would still be taxed, money 
would still come out of the treasury to pay the fines, pay the legal fees, 
pay people while they are in jail, so in effect they both have sanctions. 

Mr. Lester. Senator, I would say that the administration bill has 
an advantage there, and I think there should be a provision that that 
tax, any tax fined on the individual should not come out of the union 
funds. J think that isa distinct advantage of your bill. 

Senator Gotpwarter. I have no further questions. 

Senator Kennepy. I want tothank you very much, Professor. Iam 
sorry we went on so late. I would like to have the other members of 
the committee read this. 

These hearings have been confined to representatives of the major 
organizations, but your testimony and Professor Cox’s testimony I 
think have been very useful to the committee representing an academic 
and disinterested point of view. 

Mr. Lester. Thank you. 

Senator GoLpwaTer. Just onemorecomment. We have talked about 
this before. 

Your reiteration here of your philosophy in regard to this whole 
field, I find myself in complete agreement with it. I have often said 
that I think the less the Government stays in this field, the better 
off both parties will be, but I do think we have to equilize the power 
on both sides before we can go along with that, and I hope that we can 
continue to work toward that end. 

Mr. Lester. Yes, I think, Senator, even with that you do have to 
have protections for neutral parties. You do have to protect neutral 
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parties, so that although basically I don’t want the Government to 
enter into it any more than is absolutely necessary, there are some 
areas in which it is necessary. 

Senator Kennepy. Thank you very much. 

The next witness is Mr. Donald J. Hardenbrook, chairman of the 
board of the American Creosoting Corp., and chairman of the indus- 
trial relations committee of the National Association of Manufacturers. 

I want to apologize to you, Mr. Hardenbrook, and express the com- 
mittee’s thanks for your waiting over. The Secretary’s testimony 
took a lot longer than we thought it would. 


STATEMENT OF DONALD J. HARDENBROOK, CHAIRMAN OF THE 
INDUSTRIAL RELATIONS COMMITTEE OF THE NATIONAL ASSO- 
CIATION OF MANUFACTURERS, ACCOMPANIED BY LAMBERT 
MILLER, GENERAL COUNSEL OF THE ASSOCIATION 


Mr. Harpensrook. My name is Donald J. Hardenbrook. I am 
chairman of the board of the American Creosoting Corp. I am also 
chairman of the Industrial Relations Committee of the National 
Association of Manufacturers and appear here in that capacity. I 
am also accompanied by the association’s general counsel, Mr. Lambert 
Miller, who sits on my left. 

We appreciate your invitation to express our views respecting the 
legislative proposals presently before your committee. 

The National Association of Manufacturers is a voluntary member- 
ship corporation made up of companies ranging in size from the 
smallest to the largest of manufacturing enterprises. The great bulk 
of our member companies are small businesses, as that term is gen- 
erally understood, since 83 percent of our members employ fewer than 
500 persons. In fact, almost one-half have fewer than 100 employees 
and over one-quarter have less than 50. Clearly, therefore, the asso- 
ciation’s membership has a real interest in any legislation touching 
upon relations between employers and employees or their representa- 
tives. That same membership shares with all other good citizens a 
deep concern that our national Dooar respecting union-employee- 
employer relations be formulated on a solid Sountlasion of fairness, 
and be adequate to protect the rights and freedoms of all concerned, 
be they individual employees, employers, or the public at large. 

The corruption and racketeering uncovered by the McClellan com- 
mittee demonstrate forcefully that in the struggle for power among 
some union officials, the rights and dignity of fndividuel union mem- 
bers have been submerged. 

Misfeasances and malfeasances of almost every kind and description 
have been exposed by the floodlights of the Senate’s select committee. 
Specific abuses of power by some union officials, some of whom possess 
criminal records and backgrounds, include such things as violence to 
persons, destruction of property, other coercive tactics designed to in- 
timidate employees and employers, gross mismangement of union 
affairs and embezzlement of union funds. 

Clearly such disclosures call for courageous and effective action by 
the Congress. It must examine our national labor policy as it exists 
today and take forthright action to correct abuses of power and protect 
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the legitimate rights of all concerned with a minimum of governmental 
intervention and bureaucratic control. 

Last year, before this subcommittee, we suggested several areas 
where legislation is necessary to the achievement of a sound national 
labor policy. Our recommendations were based on what we believe 
to be fundamental principles and sought a framework of law providing 
a maximum of protection of basic rights of individuals and the public 
while imposing a minimum of governmental interference with the 
freedom of action so essential to a dynamic economy. I shall not 
now take your time to recite the reasons which in our view demon- 
strate the need for corrective legislation of the character then urged 
since they were so recently presented to you in rather complete detail. 
We would appreciate it, however, if the text of my prepared state- 
ment of last year would be placed in the record of today’s hearings as 
an appendix to my testimony. This will avoid repetition and afford 
me the opportunity to discuss the two bills presently being studied by 
you. 

* Both S. 505, the Kennedy bill, and S. 748, the administration’s pro- 
posal, approach the problems of corruption and racketeering by some 
union officials in essentially the same manner. 

Both bills propose detailed reporting and disclosure of internal 
affairs of unions, including sources and disbursements of all funds and 
instances of possible conflict of interest. Both would establish stand- 
ards looking toward more democracy in unions and would make it a 
Federal offense to embezzle union funds, to give or receive bribes 
or to destroy or falsify union books and records. 

Both bills also propose to place the administration of the legislation 
in the hands of the Secretary of Labor but differ somewhat in the 
degree and extent of the authority the Secretary could exercise. 

During your hearings of last year, we stated that “as a business 
organization, we hardly feel qualified to advise this committee as to 
what might be necessary or appropriate in the way of such regulatory 
legislation.” This, of course, does not mean that we are opposed 
to whatever legislation is necessary to eliminate from positions of 
power the dishonest or gangster-type persons and prevent the im- 
moral practices exposed by the McClellan committee. In common 
with other citizens we believe that individuals, including business- 
men, must be free—within a framework of law—to exercise their 
rights and freedoms. At the same time, we believe that it is a prime 
responsibility of Government to protect those rights and freedoms 
against Impairment. 

Our chief concern is that such laws as may be enacted to deal with 
corruption and racketeering be effective to cope efficiently with such 
evils and abuses. It is difficult to believe that reporting and disclo- 
sure can be completely effective to safeguard unions and the members 
thereof against those bent on committing dishonest and unlawful 
acts. As the president of the AFL-CIO told your subcommittee 
last year: 





The type of dishonest individual who would abuse his union trust is hardly 
likely to be tripped up by such reporting requirements. 

_ There is substantial reason to believe, however, that the most effec- 
tive way to deal with the demonstrated abuses of power and posi- 
tion is to define the specific evils to be corrected and rely upon criminal 
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penalties to deter the greedy and ambitious. This approach would 
avoid the necessity for creating a new costly and sizable bureaucracy 
within the Department of Labor. 

Section 103 of the Kennedy-Ives bill would have required em- 
ployers to report to the Secretary of Labor respecting expenditures 
made for the purpose of influencing employees in the exercise of their 
organizational rights stated in section 7 of the National Labor Re- 
lations Act. This would have required employers to report many 
expressions of viewpoint contained in house organs, letters, speeches 
or other communications to employees which might be interpreted as 
designed to influence them in exercising their rights. 

Employers recall with bitterness the interpretations placed on the 
Wagner Act which in practical effect resulted in depriving them of 
freedom of expression regarding organizing activities. In light of 
that experience it is not surprising that employers today are reluctant 
to accept any statutory provision which can be interpreted as impair- 
ing or regulating freedom of expression. 

The legislative history of the Kennedy-Ives bill shows the presi- 
dent of the AFL-CIO complaining that the provisions of the bill re- 
quiring reports of conflicts of interest by union officers did not also 
require something of employers. He objected to “this legal] require- 
ment that singles out union employees and union officers as a class 
apart from the rest of the citizens.” Subsequently, section 103 was 
added to the bill. 

Present law, as did the Wagner Act, forbids employers to “inter- 
fere with, restrain or coerce employees” in the exercise of their right 
to organize and bargain collectively. Section 8(c) specifically per- 
mits employers and union organizers alike to express their views and 
opinions on organizational activities so long as such utterances con- 
tain no threats of reprisal or promise of benefits. 

It is no secret that leaders of labor organizations are bitterly op- 
posed to the free speech amendment in the Taft-Hartley Act, and 
they lose no opportunity to attack it. For example, as recently as 
last week, the spokesman for the AFL-CIO told your committee that 
the free speech amendment operates “harshly and unfairly against 
unions.” We hold different views. We believe the provision oper- 
ates to the advantage of all employees since they can hear both sides 
of a case, without threats or promises, before making up their minds 
on a question where their free choice is protected by law. 

The free-speech amendment makes it possible for employers to an- 
swer exaggerated charges, falsehoods, or inflammatory propaganda, 
and even to comment on the records, morals, and character of those 
seeking an agent’s commission from employees. And we are not 
aware of a single instance in which an employer who so spoke out has 
been sued for libel or slander by organizers who felt themselves un- 
truthfully dealt with. 

In short, we believe the free-speech amendment is in complete ac- 
cord with American traditions and principles. After all, the Taft- 
Hartley Act is designed primarily to protect the free choice of in- 
dividuals; it is not a sso His state measure calculated to crush the 
right to be informed. 

It was and is our contention that analysis of section 103 of the Ken- 
nedy-Ives bill will show that its practical effect would have been to 
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deter employer communications and thus by indirection repeal the 
free-speech amendment of the Tafi-Ilurtley Act. And we urge you 
to recall that the free-speech amendment was adopted because under 
the Wagner Act employers rights of speech had been impaired by 
official action in face of the constitutional command that Congress 
shall make no law impairing the freedoms expressed in the first 
amendment. 

The Kennedy bill, section 103, is a redrafting of the same section 
in the Kennedy-Ives bill of the last session. It would not only re- 
quire employers to report expenditures in connection with any so- 
called middleman, or Shefferman-type, arrangements. It would also 
require employers to report expenditures where an object thereof, di- 
rectly or indirectly, is to persuade employees not to exercise their 
rights, or to persuade them as to the manner of exercising their rights 
to organize and bargain collectively. 

The purpose of all serious speech obviously is to persuade or to 
influence in favor of the speaker’s position. This is as true of men 
running a job-producing enterprise as it is of those running a labor 
organization. 

In context of statutory regulations, however, the term “to persuade” 
can be interpreted as being broader and more all inclusive than the 
term “to influence.” At least with respect to the latter, we have the 
law of “undue influence” to aid in interpretation. Speech designed 
to influence, in other words, could mean only that which, by threats 
or promises of benefit, compels the listener to act contrary to his 
wale This type of speech is already an unfair labor practice under 
the Taft-Hartley Act. On the other hand, the term “to influence” 
could include the entire gamut of noncoercive speech, as does the 
term “to persuade.” Consequently, the use of the term “to persuade” 
in the Kennedy bill makes the section even more objectionable than 
was the Kennedy-Ives bill since it can be readily interpreted as apply- 
ing on a broader basis. 

E. 505 appears to be a good-faith effort, in the proviso to section 
103(a) (2), to exempt normal expenditures made for communications 
to employees. Nevertheless, we are fearful that some of the ambi- 
guities can and will be used, as under the Wagner Act, effectively to 
deter employers from freely expressing their views and opinions in 
noncoercive language. 

It will be noted that the section to which we object (103(a) (2)) 
does not limit itself to reporting requirements respecting so-called 
middleman arrangements. On the contrary, it specifically applies to 
expenditures made openly and noncoercively to persuade employees to 
a point of view. 

Senator Kennepy. Could you tell me how that is going to restrain 
free speech ? 

Mr. Harpensrook. Could you mark that, Senator, and let me finish 
because I am coming to points here that will handle that. I would 
appreciate it if you would let me proceed. 

Senator Kennepy. Yes, go ahead. 

Mr. Harpensrook. Consequently, in spite of the exceptions written 
into the Kennedy bill, we cannot understand any necessity for the 
provision since coercive utterances are already condemned by the 
Taft-Hartley Act. And the record shows that labor union officials 
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are not at all reluctant to file charges of unfair labor practices or seek 
to set aside a Labor Board election if an employer breaches the limits 
of permissible speech. Certainly, it seems to us, limiting, restricting, 
or regulating noncoercive persuasion on the part of employers will 
not aid in the battle against corruption and racketeering by those 
who have seized positions of power in some labor organizations. In 
fact, we suspect that the hoodlums and gangsters would rejoice if 
employers were deterred from speaking out. Aside from this possi- 
bility, however, we believe that requiring employers to report expendi- 
tures aimed at persuading employees can serve only one purpose; 
that is to give labor union organizers information on which to base 
false and misleading propaganda for use in organizing campaigns. 

It is not often that Congress enacts legislation carrying overtones 
and undertones of impact on first-amendment freedoms. When Con- 
gress does so legislate it is normally on the basis of a clear and present 
danger and aims at specific abuses found on the record actually to 
exist. That finding has not been made with regard to section 103 
of S. 505. 

In introducing S. 505, the author emphasized that it was “pri- 
marily a labor-management reform bill, dealing with the problems 
of dishonest racketeering—it is not a bill dealing with the problems 
of collective bargaining and economic power.” He urged his col- 
leagues to “first stop racketeering without becoming bogged down 
in the heated and complex issues raised by the entire Taft-Hartley 
Act.” In short, Senators were urged to consider labor legislation 
in two separate bills, one dealing with racketeering and corruption 
and a later bill dealing with Taft-Hartley amendments. In light of 
this, we do not understand why S. 505 contains title VI, which is 
specifically labeled “Amendments to the Labor-Management Rela- 
tions Act of 1947, as Amended.” 

The amendments to the Taft-Hartley Act proposed in S. 505 would 
be applauded by industry if they purported effectively to attack 
corruption and racketeering. However, except for a single proposal 
outlawing so-called shakedown picketing, there is nothing in title 
VI of the bill which bears even remotely on the evils uncovered by 
the McClellan committee. 

The first Taft-Hartley Act amendment proposed in S. 505 would 
deprive the Labor Board of any discretion in accepting or rejecting 
jurisdiction over cases having only a remote effect on interstate com- 
merce. Thus it would direct the Board to “assert jurisdiction over all 
labor disputes” arising under the National Labor Relations Act. 
This would, of course, completely preempt the sovereign States from 
any jurisdiction in labor relations matters no matter how local in 
nature, to say nothing of adding to the load of any already over- 
burened agency. 

The administration bill, on the other hand, would permit the Labor 
Board, by rule or otherwise, to decline jurisdiction in cases where in its 
opinion the effect of interstate commerce is not substantial. S. 748 
would also permit States to assume jurisdiction where the national 
board had declined to act. 

As between the two, we believe the approach embodied in S. 748 is 
the better Since it would permit the States to exercise their historical 
functions in cases presently falling within the “no-man’s land” created 
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by the preemption decisions of the Supreme Court. However, we 
further believe that a rule of construction should be written into the 
Taft-Hartley Act to make clear that Congress does not intend to 
preempt the field covered by that statute and that State laws dealing 
with the same matters shall not be displaced unless there is such a 
direct and positive conflict between the two statutes that they can- 
not be reconciled or consistently stand together. 

The principle we urge upon you is expressed in S. 3, introduced 
by the distinguished chairman of the McClellan committee for him- 
self and 30 other Senators. S. 3 is of broad application in that it 
proposes a rule of construction to be followed generally by the courts. 
We strongly recommend, however, that the substance of the Mc- 


Clellan bill be embodied in any amendments to the Taft-Hartley . 


Act as an essential first step to renewing the vigor of our Federal 
system. 

Section 603 of S. 505 would permit employers in the building and 
construction industry to enter into agreements with labor organiza- 
tions despite the fact that the union’s majority status has not been 
esablished under section 9 of the Labor Act. It would also permit 
union shop provisions in such contracts to take effect within 7 days 
of hiring, except in States having laws against compulsory unionism 
contracts. 

Section 506 of the administration bill would permit the Labor 
Board, upon joint petition asserting that the employer recognizes 
and has entered into a contract with the union, to certify such union 
without an election of the employees involved. This section would 
not apply, however, where there is no prior history of bargaining re- 
lationship between the petitioning employer and Coe organization. 
Neither would the section apply in instances where it is alleged and 
found that a substantial number of the employees object. 

Since the administration bill in this regard seeks to preserve to 
some extent the principle of free employee choice in the building and 
construction trades, we believe its provisions are preferable to those 
in the Kennedy bill which would permit an almost total disregard of 
that principle. In addition, we cannot comprehend how the battle 
against corruption and racketeering can be furthered by loosening 
the provisions designed to safeguard the right of free employee choice 
of bargaining representatives. 

Both S. 505 and S. 748 retreat from the principle of free employee 
choice in yet another way. Both would return to the era of the Wag- 
ner Act and permit so-called economic strikers to vote in representa- 
tion elections, even though they have no right to reinstatement be- 
cause their jobs have been filled by new and permanent employees. 
To return to the Wagner Act rule in this regard would be like al- 
lowing citizens of California to vote for Governor of Pennsylvania 
simply because they formerly lived in that State. A professor of 
labor law at New York University puts it this way: 

The current rule is vitally necessary to the integrity of the principle of free 
employee choice. Abandoning thi rule will mean in effect that employees in a 
bargaining unit do not have the tight of self-determination. Again, abandon- 
ment will tend to encourage stuyid and arrogant conduct by union leaders; it 
will relieve them of part of the responsibility to exercise with care their power 


to call strikes * * *. The interests in free employee choice, in free collective 
bargaining, and in the encouragement of responsible union leadership all con- 
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verge in favor of the present rule declaring strikers ineligible to vote in elec- 
tions in bargaining units where they are not employed. (Petro, “The Labor 
Policy of the Free Society,’’ Donald Press, 1957.) 

Here again it is impossible for us to see how crooks and gangsters 
will be routed by enactment of this proposal. 

The final amendment to the Taft-Hartley Act proposed by S. 505 
is a redefinition of the term “supervisor” as that term is used in the 
National Labor Relations Act. 

This proposal seems particularly out of place in a bill which al- 
legedly will “virtually put Mr. Hoffa and his associates out of 
business.”” We doubt very much that a single one of the more than 
100,000 letters received by the McClellan committee expressed any 
grievances with regard to the present definition of the term 
“supervisor.” 

The present definition of “supervisor” has withstood the test of 
time in solving one of the difficult problems which had arisen under 
the Wagner Act—the problem of drawing a line between manage- 
ment representatives and other employees. Today both unions and 
employers know with certainty what persons are supervisory per- 
sonnel, and thousands of collective-bargaining contracts have been 
drafted on the basis of the present definition. Without question, 
enactment of the amendment proposed in S. 505 can only result in a 
long period of uncertainty, confusion, disruption of amicable rela- 
tions, and even strikes, until such time as the suggested amendment 
is clarified by Labor Board and judicial decision. We urge that this 
proposed amendment not be enacted. 

Members of this subcommittee will recall that during last year’s 
hearing on the Kennedy-Ives bill, the AFL-CIO president expressed 
strong opposition to its reporting and disclosure requirements. This 
oratorical opposition somehow turned to ardent advocacy, however, 
when it was realized, first, that the reports merely required what 
was already required by the Taft-Hartley Act and, second, that 
amendments softening the Taft-Hartley Act would be in the bill. In 
this connection it is significant that this year’s spokesman for the 
AFL-CIO, according to press reports, candidly told your subcom- 
mittee last week that his organization would not support the Kennedy 
bill if the Taft-Hartley amendments contained therein were taken 
out. We are firmly of the opinion that quid pro quos have no place 
in considering the merits or demerits of legislation seeking seriously 
to correct hoodlumism, corruption, and racketeering on the part of 
some officials of labor unions. Consequently, we recommend that title 
VI, as presently written, be deleted from S. 505. 

As distinguished from S. 505, some of the administration’s proposed 
amendments to the Taft-Hartley Act seek to provide the National 
Labor Relations Board and the Federal courts with some of the 
armament necessary effectively to combat gangster-like and racket- 
eering tactics. Thus section 502 of S. 748 proposes to close most of 
the loopholes by which the secondary boycott provisions of the Taft- 
Hartley Act have been successfully avoided by many labor unions 
to the injury of innocent third parties. Similarly, section 504 would 
make it an unfair labor practice for a union to engage in certain types 
of coercive picketing. 
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We believe that any bill which purports to deal effectively with 
improper activities in the labor-management field must deal with 
the two devices which have been extensively used to further violence 
and racketeering—the secondary boycott and coercive picketing. We 
urge, therefore, enactment of amendments adequate to protect em- 
ployees, employers, and the public against these vicious and unwar- 
ranted practices. 

Another commendable provision in the administration bill is that 
which would make it clear that parties to valid collective-bargaining 
contracts need not bargain during the term of an agreement unless 
pursuant to a reopening provision or by mutual consent. This pro- 
posal would make effective the original purpose of Congress in de- 
fining the duty to bargain and would serve to promote more amicable. 
relations between contracting parties. 

Of more questionable merit are the administration’s proposals to 
permit boycott activity against so-called farmed out struck work and 
against secondary employers engaged in work at a common construc- 
tion site with the primary employer. The first of these would, of 
course, deprive the employer of a defensive tactic and take yet an- 
other element of risk out of striking. The second would apparently 
go far toward reopening the construction industry to secondary boy- 
cotts despite the fact that a multiplicity of abuses in this area was 
a principal factor in prompting Congress to legislate against boycott 
activity in 1947. 

The administration bill also proposes to require employers to execute 
non-Communist affidavits as a condition to utilizing the processes of 
the National Labor Relations Board. We can see no need for this 
requirement because, so far as we know, there is no record of com- 
munistic infiltration in the ranks of the employers of this country. 
To us it is meaningless to legislate where no need therefor has been 
demonstrated and the purported purpose is merely an equalization of 
burdens. While we cannot look with favor on a proposal so lacking 
in purpose, I feel confident that this association would urge its enact- 
ment if a persuasive case of necessity were presented to the Congress 
or the President. 

There are several areas where legislation is needed to fulfill the 
requirements of an adequate national labor policy which are not 
dealt with in a completely effective manner in either of the bills 
before you. Our views with respect to such much needed legislation 
were presented in some detail in my testimony of last year which 
we hope you will take into consideration in your deliberations. 

In summary of those views, we believe— 

1. Legislation is necessary to protect the rights of the individual 
employee to join or not to join a union. In our view enactment of 
such legislation would be a most effective means of eliminating much 
of the corruption and many of the abuses disclosed in the McClellan 
committee hearings. 

The member who can join or refuse to join and who can continue 
his membership or withdraw is the one person who can assure that 
the union will act in the interests of employees and will be run as 
they want it run. When a union knows that it must refrain from 
all forms of coercive conduct and serve its members’ interest to keep 
its membership, then, and only then, will we have clean unions, truly 
representative of the will of employees. 
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2. Legislation is necessary to eliminate secondary boycotts and 
coercive picketing. There can be no logical need for coercive picket- 
ing and boycotts if the concept of free choice by employees is to pre- 
vail. When a majority of employees voluntarily join a union, the 
law requires their employer to recognize and bargain with that union 
and subjects him to severe penalties if he refuses. So the mere 
existence of a picket line, however peaceful, carries a strong implica- 
tion that the union is intent on applying economic pressures upon 
both the employer and the employee. In fact, the very presence of 
picketing is normally a sign that noncoercive methods of soliciting 
membership, if tried at all, have failed or have been abandoned. 

3. In our view, it is essential to a sound national labor policy that 
the philosophy of our antitrust laws against monopolistic practices 
and monopoly power be made to apply to labor union activities, ob- 
jects, and power. 

4. We believe that this subcommittee should seriously consider any 
and all means to protect dues-paying union members against the invol- 
untary use of their money for political purposes. In our view, some 
adequate means must be found, without trespassing on the rights of 
individuals to make such purely voluntary contributions as they may 
desire, to curb the political activities of labor organizations, as such. 
Some means must also be found to prevent labor organizations from 
acting as collecting and disbursing agencies for political funds and 
from using union dues or other funds for political purposes. 

Senator Kennepy. May I ask you a few questions ¢ 

Mr. Harpensroox. Are you referring to a certain page in my testi- 
mony here, Senator, in this question ? 

Senator Kennepy. No. I just want to ask a couple of general ques- 
tions. Does the NAM endorse the Goldwater bill, S. 748 ? 

Mr. Harpvensroox. Do we endorse it? We are not endorsing any 
bill, Senator Kennedy. 

Senator Kennepy. Are you opposed to it? 

Mr. Harpensrook. We are daaving all the bills. We are awaiting 
other bills which we understand will be introduced, and which we will 
examine very carefully. 

Senator Kennepy. The NAM last year felt that it would be better 
to defeat the Kennedy-Ives bill than to see it pass, is that correct ? 

Mr. Harpensrook. Oh, Senator, that is a rather strange question 
to put to me. The NAM as an organization is dedicated to good, 
sound labor relations. It is just as much interested in the people who 
work outside the area of management as they are the management 
themselves. 

They are anxious to see the control of the unions restored to the 
people who belong to the unions. The NAM feels that the best way 
to do this is to give the freedom of choice to the individual as to 
whether he wants to belong to a union or not. We feel that the people 
who belong to unions should have the right to determine how their 
dues money should be spent. 

Senator Kennepy. Do you support a national right to work law? 
Is that what you are urging on us! 

Mr. Harpensrook. Yes, we recommended one in my previous state- 
ment, and we advocated a Federal right to work law. 

Senator Kennepy. You are aware that the prospects—— 

Mr. Harpensroox. And I am submitting that. 
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Senator Kennepy. The prospects for the passage of that legislation 
are not bright in this session of the Congress. 

Mr. Harpensrook. I agree that that is what has been said. 

Senator Krennepy. The problem is therefore what is it we can do 
which has a reasonable chance to get by which will do something about 
the Hoffas and the others who infiltrated the labor movement. 

That is why both the administration bill and the bill that I have in- 
troduced do put special emphasis on the control of union funds, the 
prohibition against felons, the limitation on trusteeship, secret elec- 
tions, and so on. 

Now, both bills have a good deal in common in that sneets I have 
always been disappointed at the NAM because it wanted a good deal 
more. It meena something that it isn’t going to get, certainly in this 
Congress. It has been willing to be responsible for killing legislation 
last year, and they are certainly not supporting it this year. 

Mr. Harpensrook. Well, Senator, we deny the responsibility of 
killing any legislation. 

Senator Kennepy. Let me just read this. I have some NAM 
material here. There is no doubt but that you carried on an organized 
campaign with employers throughout the country, not you personally 
but your organization, which sent out a good deal of this material 
which distorted the meaning of this bill. 

Mr. Harpensroox. We deny also, Senator, that it distorted the 
meaning of the bill. We stand by everything that we have said s9 
far, and if we had to—— 

Senator Kennepy. You make the statement: 


Observers indicate unions couldn’t have written a better bill for themselves. 


Do you believe that this was the bill which was written in order to 
placate the labor bosses, which is the statement made here ? 

Mr. Harpensroox. What are you reading from ? 

Senator Kennepy. From the NAM News: 

Mr. Kennedy sought to kill two birds with one stone by putting both himself 
and his political party off the hook with union bosses. 

Is that your view ¢ 

Mr. Harpensrook. I would like to ask my counsel to reply to that. 

Senator Kennepy. Passing the ball. 

Mr. Mitier. I am not familiar with the precise document you are 
reading from. 

Senator Kennepy. That isin the NAM News. 

Mr. Miter. I think basically the point involved here is that in- 
dustry generally, at least as far as our association was concerned and 
the members of our industrial relations committee and the board, felt 
very definitely that there was a minimum in this bill which would 
help correct the very very serious problems that are present in the 
labor field today, and there are certainly some things which can be 
done within the realm of possibility. 

I think in the secondary boycott area, in the coercive picketin, 
area and in other matters of that sort certainly this committee onal 
make a start in that direction. 

Senaor Kennepy. It is a fact that last year the McClellan commit- 


tee did not make recommendations dealing with those two subjects, 
but they made recommendations dealing with five areas, all of which 
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are covered, by our bill, legislation to control union funds, to insure 


union democracy, curb activities of middlemen, labor management, 
to clarify the no man’s land and to regulate the control of pension, 
health, and welfare. 

Mr. Miter. I think the bill has to be weighed as between the 
title 6 and those provisions in the first five titles which already call 
for matters included under the Taft-Hartley Act, plus this very ob- 
jectionable section 103, which I think was generally recognized would 

ave constituted an infringement on the rights of free speech, on the 
rights of employers to express their views freely to their employees 
without threats of reprisal or promise of benefit. 

Senator Kennepy. Let me just ask you this. In the first place let’s 
take title 103. What in title 103, other than requiring employers to 
disclose money spent in that area—where does it say that is a check 
on their right of free speech ? 

Mr. Miter. A reporting provision of that nature in our view, Sena- 
tor, operates almost as a prior restraint. 

Certainly it is a deterrent to employers in going ahead and devel- 
oping employer-employee communications programs, which has been 
areal objective of most employers, to improve those relationships. 

Senator Kennepy. What possible limitation on the right of em- 
ployers to continue that vind of communication is there other than 
requiring them to disclose it ? 

Mr. Miiier. Number 1, first they have to make a decision as to 
what has to be included and what does not have to be included in those 
reports. If they happen to guess wrong and file a false report or 
something of that sort even unwittingly, perhaps it could result in 
criminal penalty. 

Senator Kennepy. It says willful. 

Mr. Miter. It says willful, but I will grant you that, but that gets 
down to a question of proof, Senator. 

Senator Kennepy. I know, but it is quite obvious what we are talk- 
ing about, but let’s go ahead then. 

Now how does it limit their right of free speech by saying that they 
ar on the side of including more than perhaps they might have? 

Mr. Mirurr. It limits them in the way of furnishing that infor- 
mation to a Government agency. That in itself is burdensome. 

Senator Krennepy. I understand. 

Mr. Mitter. They have got to make those decisions. But, No. 2, 
every bit of that information is going to be used in organizing cam- 
paigns or in all other manner of ways to deter them in their rights to 
express their views properly on this matter. 

Senator Kennepy. I don’t understand. You say they have to make 
a report where they spend $20,000 in communicating with the em- 
pPloyees during organizational drives by the UAW, let’s say. 

Now how does that deter them? I know it is burdensome, but 
how does that deter them from making those expenditures, unless by 
so doing they are committing an wani? labor practice? 

Mr. Mier. It certainly constitutes a deterrent, Senator. We 
found that under the Wagner Act in the efforts that were made there 
to circumscribe the rights of free speech to employers. Now they 
just give up on it, that is where it constitutes a deterrent. 
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Senator Kennepy. We have Board decisions. We have the free 
speech section continually interpreted so that we know pretty much —¢ 
what the employer is permitted to say. t 

What I am saying is that I have no desire to infringe on the free- 
speech section, that is a matter that should be looked into when we I 
examine the whole Taft-Hartley Act; all I am saying is that we i 
are requiring from the NAM the same detailed reports we require, 
from union leaders. 

I am sure you would dislike having to make a public report of all 
your salaries and expenses, allowances, and whatnot over $7,000. Yet | ¢ 
that is something that we are asking every union leader in the United |, 
States to do, merely because we have been able to unearth abuses of 
the salaries, of the expense accounts from some union. That is ter- I 
ribly burdensome. 

Mr. Miter. That’s right. 

Now I am not clear yet how the reports are going to infringe on 
their right of free speech. 

I know it gives information to a union which you perhaps might 
not want them to have as a tactical matter. We know that employers 
expend money in order to prevent unions from being successful in or- 
ganization. I mean that is a fact of life. 

Isn’t the fact of the matter that what you object to is that you don’t 
want the unions to know how much money you are spending on those 
campaigns? Isn’t that the fact of the matter? 

Mr. Mitter. No, I don’t think that is the fact at all. is 

Senator Kennepy. I am glad to hear you say that. 

Mr. Miter. Wait a minute, Senator. On the union reporting on — {j 
this we will have to assume that you have settled in your own mind 64 
that the committee has determined that there is a real need, that a 
case has been made for the necessity of this reporting. We say that 
no case has been made for the disclosure of this information from 4 
employers. 

Now if and when abuses have been disclosed, then we would take ¢} 
another look at it. But at this point no real case has been made, and) yp, 
you do have the protections of the Taft-Hartley Act. Almost — tc 
thing that you are talking about here is probably covered by the Tait-| q) 
Hartley Act already. 

Senator Kennepy. No, I disagree there. I don’t see anything in 
the Taft-Hartley Act which compels a union leader to report a con- 
flict of interest. 

Mr. Mitter. No, no, don’t misunderstand me. I mean where there} bx 
is a violation of the free-speech provisions, where there is a threat of} ey 
reprisal or a promise of benefit, then they are already subject to) 
remedies under the Taft-Hartley Act, and we say that it kind of er 
looks as though you are looking for something more than that. | tic 

Senator Kennepy. Let’s get back to my original question. Tell) g 
me in more detail than you have yet told me how the reporting w: 

features are going to serve as an infringement on the free speech 


~s og = eh 








guarantees provided by the Taft-Hartley Act to employers. | ce 
Mr. Miter. If it acts as a deterrent to their freedom to express) in 
that, then doesn’t it infringe on them ? di 
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Senator Kennepy. Why does it act as a deterrent? We don’t say 
they shan’t do anything that they are now doing. We merely say 
that they shall disclose. 

Mr. Mirxer. That is right. It is a very favorite technique of just 

lain disclosure on this thing. We say that in matters of this kind 
it amounts to a deterrent and an infringement of those rights. It is 
almost a prior restraint. 

Senator Kennepy. Why would it be a deterrent? 

Mr. Mitier. When you run into making these reports and run into 
the possibility of criminal penalties, the simplest thing to do is not 
do any of these things that you have to report on. 

Senator Kennepy. The simplest thing to do is to disclose. What 
possible harm is that going to do you ? 

Mr. Miter. Why is that simple? It is burdensome. 

Senator Kennepy. It is burdensome but—— 

Mr. Mitter. You run the risk of false reports or wrong reports. 

Senator Kennepy. I don’t understand that. 

Mr. Mitter. Inadequate reports. 

Senator Kennepy. In my opinion, of course, the language is care- 
fully drawn, and it would be rather difficult to get an action against 
an employer, unless the information which he refused to disclose was 
material and significant, and I would think involved an unfair labor 

ractice. 

: I would think unless there is an unfair labor practice involved there 
is nothing more serious than burdensome. 

Mr. Mitier. Well, I don’t know that I can make it any clearer 
than I have, Senator. I think perhaps we have reached a difference 
of viewpoint on this. That is about all I can say. 

Senator Kennepy. Perhaps I am not extremely articulate. 

Mr. Mitter. From past experience, as we know it does constitute 
a deterrent, and to some extent a prior restraint. 

We also are unaware of any real case for need for this sort of 
thing, because you have existing remedies. Now when a case of real 
need or real abuses has been brought forward, then it will be time 
to legislate in a specific way this point. This is sort of a dragnet 
approach. 

Senator Kennevy. Let me say this if you will. 

If the committee believes that a case has been made and the mem- 
bers of the McClellan committee who are sponsoring this bill believe 
that a case has been made, it seems to me we have to weigh what we 
believe to be that case against the harm it may do a legitimate 
employer. 

I am not convinced by your statement that it will do a legitimate 
employer, who is not engaged surreptitiously in an unfair labor prac- 
tice, any more harm than be burdensome. I can’t believe that it is 
going to be a cause of concern to him as long as he refrains from a 
willful violation. 

You wouldn’t be frank enough to say to me that what you are con- 
cerned with is the fact that employers do expend money in order to 
influence employees not to join a union, and that you are reluctant to 
disclose that. Is that the fact of the matter? 

Mr. Mitter. I wouldn’t say they were reluctant to disclose it, but 
I would certainly say they have the right to do that, to make those 
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expressions at this point, and I don’t think that the Congress ought 
to legislate in the manner that would foreclose that right or constitute 
a deterrent or a prior restraint. 

Senator Kennepy. You keep saying it is a deterrent to have to 
report what they expend, and I say I don’t see why it is. 

Mr. Mituer. I don’t believe we could ever settle that one between us. 

Senator Kennepy. If they are not doing anything illegal, how does 
it constitute a deterrent? If the employer is not expending money 
illegally, how does it constitute a deterrent? 

Mr. Mituer. I don’t believe I can add anything to what I have said, 
Senator. 

Senator Kennepy. I think that unless the case can be made more 
clearly by the NAM, it seems to me you have taken on a heavy respon- 
sibility in carrying on the heavy fight you did against this bill last 
year; without a doubt you were one of the two or three major causes 
as to why the Kennedy-Ives bill was defeated last year. 

Mr. Harpensrook. Senator, we weren’t against your committee 
putting through a bill that was designed to correct corruption in 
unions. We couldn’t see why you had to tie in title 6, which had no 
connection with it. 

Senator Kennepy. As you know, I was not in favor of includ- 
ing title 6, but unfortunately the administration was, and Mr. Mitchell 
insisted on it, and when we made our arrangements to report the bill 
by June 15, Senator Smith, the ranking Republican, insisted that we 
include the Taft-Hartley recommendation. We did so and they came 
up for a vote, and all three major sections were voted on by a vote 
of about 2 to 1. 

I am not saying that that was a particularly happy situation, and I 
am not saying that I think we would have been better off if it hadn’t 
been in. I am explaining how it happened to get in. 

Even with the Taft-Hartley amendments which were in there, which 
as I say were recommended by the administration, it seems to me that 
the bill was still worthwhile; unfortunately it was defeated. 

Mr. Miter. There is still time to knock it out this year, Senator 
and take another look at the Taft-Hartley amendments separately. 

Senator Kennepy. Would you support the bill then if the Taft- 
Hartley amendments were taken out? 

Mr. Minter. As Mr. Hardenbrook indicated, we are not experts in 
the field of regulating unions. We think something should be done. 
Actually we have some reservations about the idea of a broad dragnet 
disclosure approach to it. It seems to us that there must be some less 
expensive way and less burdensome way to regulate it. But beyond 
that if the Congress feels that that is the answer to this corruption 
problem or the internal affairs of unions, that is one thing. 

Senator Kennepy. I don’t see any sense in us deciding in order to 
make this more palatable to the NAM that we should take out, say, 
title 6, if you still are not going to support it in any way. 

Mr. Harppnsroox. Senator, when you refer to the NAM, to me it 
means American industry. The National Association of Manufac- 
turers to my best knowledge and belief represents about 80 percent 
of the U.S. manufacturing output. 

Senator Kennepy. I understand. I am not being derogatory. I 
am just using the letters NAM, but the question I have is would the 
NAM support this bill if title 6 were taken out of it? 
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Mr. Harpensrook. We certainly hope that you will come out with a 
piece of legislation in this session that will be helpful in reducing the 
amount of corruption that is taking place in unions. We are all in 
favor of that. 

Mr. Mittrr. I am not sure that our support or opposition to the 
first five titles of this would make a great deal of difference in the 
ultimate outcome on it, Senator. 

But I would suggest this: that you have an opportunity to take a 
more complete and full look at the really necessary amendments to 
the Taft-Hartley Act to correct many of the evils that are presently 
existing. 

Senator Kennepy. I want to make it clear that I am in favor of 
that; as you know we have set up a committee of experts on labor, 
including people whom I am sure you know well, and that committee 
is going to meet Wednesday. We are asking them to make a report 
in the first part of May on the whole Taft-Hartley Act, including 
boycotts, picketing, all the provisions of the Taft-Hartley Act, in 
view of the experiences of the last 11 years. 

What I have been concerned about is that we do not involve our- 
selves in heavy debates on 14(b) ; as you know a number of members 
want to put in a compulsory FEPC, and other members want to do 
something about repealing 14(b) of Taft-Hartley. I regret to have 
all those cats and dogs thrown into a labor reform bill. 

I want to thank you very much for coming down, and in spite of 
the fact that I have had some disagreements with the NAM, I do 
agree with you as to who they represent and how important they are; 
therefore I am anxious to secure if not their support, at least their 
good will on this matter. That is why I have gone into some detail 
last summer and again today. 

Mr. Harpensrook. Senator, I am glad to hear you say that, and 
in my closing remarks I want to say this. 

The National Association of Manufacturers is not antiunion, is 
not antilabor. Labor are the people who work in our plants. They 
are our people. We try to give them the best working conditions. 
We pay them well. We provide good places for them to eat. We 
take care of them when they are sick and we take care of them when 
they areold. They are our people. 

We are all in this thing together, and what upsets us is that certain 
labor leaders are doing their best to make adversaries out of us, when 
there shouldn’t be any adversary condition in there at all. 

I think it is one of the most disastrous things in this country today, 
this great misunderstanding about what NAM stands for. It is an 
aggregation of very fine people who have the highest motives in in- 
dustrial relations. 

Senator Krennepy. I was concerned that the NAM chose Mr. 
Kohler as the man of the year. 

Mr. Harpensroox. We admire him a great deal. 

Senator Kennepy. But is he a man of the year, that is the question. 

Mr. Harpensroox. That is something we were very proud to give 
Mr. Kohler, the man of the year, and he certainly was. 

Senator Kennepy. We investigated the Kohler strike, and I am 
not sure that I would consider Mr. Kohler the man of the year. 
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Mr. Harpensrook. He is to us, and he is the man of the year from 
the standpoint of what he stood tor in American industry. 

Senator Kennepy. What did he stand for ¢ 

Mr. Harpensrook. Freedom of the employee to decide whether he 
wants to belong to an association of any kind or not, and I am mighty 
proud that Mr. Kohler got that award, because that is what I stand 
for. I have had a long experience in industrial relations, but I have 
had no experience at ail with all these frightful things that you are 
running into in your committee. 

My negotiations with unions have been on a high-grade basis with 
fine men, members of international unions, with bargaining going on 
across the table, mutual trust and confidence. I have had no prac- 
tical experience at all with the things that you are seeing in the 
McClellan committee. 

Senator KeNNneDy. We are about to complete the second year of 
hearings of the McClellan committee. As you know, we had seven 
weeks of hearings on the Kohler strike. 1 hope you will read the 
hearings dealing with the Kohler strike. 

Mr, Harpensrook. I will read them with intense interest. 

Senator Kennepy. ‘Thank you. 

Mr. Harpensroox. Thank you, sir. I am sorry the rest of the 
committee was not here to hear my remarks today, and I hope that I 
can be subjected to further examination, because I have a lot to say, 
aside from what is in here. 

Senator Kennepy. They will all read it, and it is only because the 
housing bill is up in the Senate that they had to be absent. 

Mr. Harpensrooxk. If you would like to have me down again I 
would be giad to appear. 

Senator Kennepy. We will have you down again in the spring 
when we look into the whole Taft-Hartley Act. 

(The prepared statement of Mr, Hardenbrook is as follows:) 


STATEMENT OF DONALD J. HARDENBROOK ON BEHALF OF THE NATIONAL 
ASSOCIATION OF MANUFACTURERS 


My name is Donald J. Hardenbrook. I am vice president and director of 
Union Bag-Camp Paper Corp. I am also chairman of the Industrial Rela. 
tions Conumittee of the National Association of Manufacturers and appear today 
on behalf of that association. 

The NAM is a voluntary membership corporation including companies of 
every size, from the smallest to the largest manufacturing enterprise. Overall, 
83 percent of the association’s member companies employ fewer than 500 per- 
sons, thus coming within the generally accepted definition of small business. In 
fact, 46% percent employ 100 or less and 28 percent employ 50 or less. Accord- 
ingly, the membership of NAM has a real interest in any legislation touching 
upon relations between employers and their employees. That same membership 
has even a deeper, citizen’s interest in the furmulation of a sound and fair 
national policy respecting such relationships and which is adequate also to 
protect the rights, freedoms and responsibilities of all concerned, be it individual 
employees labor organizations, employers or the public at large. 

We appreciate this opportunity to appear before this committee and submit 
our views with respect to proposed changes in our labor laws. 

As is well known to this committee, the Interim Report of the McClellan 
investigating committee has set forth its findings and conclusions regarding 
specific abuses brought to light by the committee in a year of intensive investi- 
gation. They demonstrate with clarity and force that in far too many instances 
the rights of individual union members have been completely submerged in the 
struggle for power among union officials supposedly employed and paid to repre- 
sent such individual members as agents. 





T 
fea 
vio 


an 
pov 
cril 
Cc 
eall 
and 
in | 
all 
con 
y 
to 
uni 
plet 
nes 
wh: 
lati 
A 
whi 
of 
seri 
sar’ 
uni 
pri 
the 
will 
plo} 
inte 
V 
to } 
poli 
of p 
T 
how 
ref] 
In 
vidi 
con! 
and 
C 
org: 
nan 
pow 
tive 
and 
play 
our 
for 
pen 


gua’ 
tos 
tive 


righ 
part 
agg! 
of e 
ploy 
free 
clea 
be s) 





aS 


Qor-r™ 


_ @ 


ly 


a. 
ay 


ill, 
er- 


rd- 
ing 
hip 
air 

to 
ual 


mit 


lan 
ing 
sti- 
ces 
the 
pre- 





LABOR-MANAGEMENT REFORM LEGISLATION 455 


Under the spotlight of a senatorial investigation, malfeasances and mis- 
feasances of almost every description have been exposed. These have included 
violent, coercive tactics, including boycotts, designed to intimidate employees 
and employers; financial mismanagement of union funds; and gross abuse of 
power on the part of some union officials including those having substantial 
criminal records and backgrounds. ‘ 

Clearly, the disclosures thus far made—and the investigation is continuing— 
eall for courageous and forthright action by the Congress. It must review 
and reappraise our national labor policy as it exists today and then legislate 
in a manner designed to correct abuses and protect the legitimate rights of 
all concerned with a minimum of governmental intervention and bureaucratic 
control. 

We are aware that this committee is devoting much of its time and attention 
to certain proposed bills which seek to legislate more democracy into labor 
unions. These would try to accomplish this purpose by setting up rather com- 
plete Federal regulation of the internal affairs of labor unions. As a busi- 
ness organization, we hardly feel qualified to advise this committee as to 
what might be necessary or appropriate in the way of such regulatory legis- 
lation. 

As you know, both the Knowland and McClellan bills contain provisions 
which would require substantial changes in conducting the internal affairs 
of many labor organizations. We believe these bills to be worthy of your 
serious consideration and it may be that legislation of this type will be neces- 
sary adequately to protect the rights of individuals with respect to their 
unions. In our view, however, legislation to further sound and traditional 
principles of equal justice under law will not only minimize the need for 
the type of regulation embodied in some of the proposals before you but 
will also go far to assure wholesome relations between employees and em- 
ployers, protect the right of employee free choice and further the public 
interest. 

We would, therefore, like to discuss some of the major areas where adherence 
to fundamental principles is necessary to the achievement of a sound labor 
policy embodying a minimum of governmental intervention and a maximum 
of protection of basic rights of individuals and the public. 

These areas are discussed separately for the sake of convenience. In fact, 
however, they cannot be considered in isolation, one from the other. Each 
reflects an area of special privilege accorded labor unions, as organizations. 
In combination they add up to dominance over individual employees, indi- 
vidual employers, entire industries, and, ultimately, to economic and political 
control. In the conduct of human affairs, privilege begets power, both economic 
and political, and it is axiomatic that power begets corruption. 

Compulsory union membership; boycotts and other coercive tactics by labor 
organizations; monopoly power of labor organizations; political activities fi- 
nanced out of general union funds; authority of States to exercise their historic 
powers to regulate labor-management relations—these are the areas for objec- 
tive appraisal. These are the areas where public policy must be formulated 
and expressed in laws which reflect American traditions of equity and fair- 
play, rather than laws and policies weighted in favor of one segment of 
our society. These are the areas where the impact on individuals is greatest, 
for it is individual rights and freedoms which are in jeopardy when the 
pendulum of privilege swings too far either way. 


COMPULSORY UNIONISM 


The National Labor Relations Act of 1935 (the Wagner Act), in section 7, 
guaranteed and protected against employer interference the right of employees 
to self-organization and to engage in concerted activities for purposes of collec- 
tive bargaining through representatives of their own choosing. 

Nowhere in the Wagner Act, however, was mention made of the fundamental 
right of individuals to refuse to join labor organizations or to refrain from 
participation in their activities. This omission, coupled with vigorous and 
aggressive prosecution by a biased Labor Board of the act’s declared policy 
of encouraging organization, resulted in a period wherein the individual em- 
ployee in effec’, had only a right to join unions. This subordination of employee 
free choice toc] place despite the fact the sponsors of the Wagner Act made 


clear that the “right to refrain” was a natural right which did not need to 
be specifically - rritten into the statute. 
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As Seuator Wagner explained in introducing his bill, S. 1958, which ultimately 
was enacted as the Wagner Act: 

“Most important of all, it does not force or even counsel any employee to 
join any union if he prefers to deal directly or individually with his employers, 
It seeks merely to make the worker a freeman in the economic as well as 
the political field. Certainly the preservation of long-recognized fundamental 
rights is the only basis for frank and friendly relations in industry” (Legis- 
lative History of the National Labor Relations Act, p. 1312). 

This background, with the extensive record of abuses under the Wagner Act, 
led Congress in the Taft-Hartley Act to spell out in no uncertain terms that 
employees “shall also have the right to refrain from any or all of such activities.” 
Thus it is entirely accurate to say that free employee choice is the dominant con- 
cept of the Taft-Hartley amendments; that is, the individual was intended to be 
completely free of coercion or restraint, by either the employer or a union, in 
his right to engage in or refrain from “any or all such activities.” This right of 
free choice was then buttressed by the act’s provision making it an unfair labor 
practice for a union or its agents “to restrain or coerce employees in the exercise: 
of the rights guaranteed in section 7.” And, of course, the statute continued the 
same prohibition against employers. 

In the Taft-Hartley Act, however, Congress did not go all the way to assure 
complete freedom of employee choice. It compromised with the principle by 
outlawing the “closed shop” but permitting “union shop” contracts, despite, in 
the words of the Senate committee report, the existence of serious “abuses of com- 
pulsory membership” and “glaring disregard for the rights of minority members 
of unions” (S. Rept. 105, 80th Cong., Ist sess. (1947) p.7). 

We believe that every employee and prospective employee should be guaranteed 
freedom, without intimidation or coercion from any source, to join or not to 
join a labor organization and to maintain or discontinue his membership and 
participation in its activities. Moreover, we believe that membership or non- 
membership in a labor organization should not determine the right of any in- 
dividual to secure or keep a job. In short, we believe that employees should be 
free from coercion or restraint and protected in their “right to work’’—the de- 
scriptive term applied to the various State laws against compulsory unionism. 

We believe that the time has now come when Congress must fully effectuate 
the principle of free employee choice, which permeates the Taft-Hartley Act, 
by adopting amendments to that statute appropriate to prevent any and all 
forms of compulsory union membership by protecting the “right-to-work.” 

Labor union spokesmen argue that the major problem involved in a right-to- 
work law is that of the right of union members to work or not to work with non- 
union employees at will. The real issue of course, is whether free choice of 
employees with respect to union membership is to prevail over coercion by labor 
unions, by employers, or by a combination of both. 

The broad policy of State right-to-work laws, as stated by the Supreme Court, 
is to “give equal opportunities for remunerative work to union and nonunion 
members without discrimination against either” (Lincoln Union v. Northwestern 
Iron & Metal Co., 335 U.S. 525, 1949). 

Unions, however, seek a condition in the law which would not only again per- 
mit closed-shop contracts but would also foreclose the States from enforcing 
right-to-work laws. In other words, unions are seeking a position in law under 
which an employee’s economic life hangs on the ambiguous thread of maintaining 
membership in good standing. The hearing records of many congressional 
committees show that the flexible phrase “good standing” has been used to bring 
about discharges of employees because they are political opponents of union 
leaders, because they work too hard, because they have been members of a rival 
union, because they do not wish to support political candidates or parties having 
the union’s endorsement, and for a variety of other reasons where individual 
citizens have sought to exercise their rights and protect their freedoms. Conse- 
quently, what organized labor is seeking is, in the words of the Supreme Court, 
the right to discriminate on the basis of “a contention that the Federal Constitu- 
tion guarantees greater employment rights to union members than to nonunion 
members” and “it is precisely because these State laws command equal oppor- 
tunities for both groups” that the unions object to them (Lincoln Union v. North- 
western Iron & Metal Co., 335 U.S. 525, 1949). 

No labor advocate has been or will be heard objecting to.the various State 
and Federal statutory prohibitions against “yellow-dog” contracts which make 
nonmembership in a union a condition of employment. On a parity of reason- 
ing, however, those who favor contracts requiring union membership should 
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logically favor laws under which employers could lawfully require all employees 
to agree not to join any union. The common characteristic of both types of 
agreements is the subordination of the employees’ right of freedom of choice 
to the contractual arrangements entered into by unions and employers. ‘T'o 
argue, therefore, as the unions do, that the “yellow-dog” contract is properly 
prohibited while union-security contracts should be permitted and encouraged, 
is in reality a demand by labor unions for special privilege. 

Union officials also say they must have union security if unions are to survive. 
But this is the same as saying that unless unions are permitted to coerce mem- 
bership they will have no members—scarcely a very persuasive way to argue 
the case. And the contention is manifestly not true. 

Union officials will doubtless again raise the cry of “free rider,” just as if in 
America it is wrong to be free, just as if every individual American should not 
be free to decide for himself whether he will join and contribute to any or- 
ganization whether religious, political, labor, fraternal, or any other kind; and 
just as if the individual American workman is regarded by unions as a second- 
class citizen who can be made a captive member and a forced contributor rather 
than a real American citizen with full freedom and liberty to choose for him- 
self. 

In 1947 the Labor Committee of the House of Representatives, in reporting 
the bill which became the Taft-Hartley Act, declared: 

“For the last 14 years, as a result of labor laws ill-conceived and disastrously 
executed, the American workman has been deprived of his dignity as an indi- 
vidual. He has been cajoled, coerced, intimidated, and on many occasions 
beaten up, in the name of the splendid aims set forth in section 1 of the National 
Labor Relations Act. His whole economic life has been subject to the complete 
domination and control of unregulated monopolists. He has on many occasions 
had to pay them tribute to get a job. He has been forced into labor organiza- 
tions against his will. At other times when he has desired to join a particular 
labor organization he has been prevented from doing so and forced to join 
another one. He has been compelled to contribute to causes and candidates for 
public office to which he was opposed. He has been prohibited from expressing 
his own mind on public issues. He has been denied any voice in arranging the 
terms of his own employment. He has frequently, against his will, been called 
out on strikes which have resulted in wage losses representing years of his 
Savings. In many cases his economic life has been ruled by Communists and 
other subversive influences. In short, his mind, his soul, and his very life 
have been subject to a tyranny more despotic than one could think possible ina 
free country.” 

The McClellan committee and other public disclosures show this statement 
to be as true in 1958 as it was in 1947 despite the fact that the Taft-Hartley 
amendments were designed to correct each and every abuse cited in the fore- 
going statement by the House Labor Committee. 

We urge, therefore, that this subcommittee recommend enactment of the 
amendments to the Taft-Hartley Act proposed in S. 3227. (Goldwater, Butler, 
Jenner, Martin (Pa.), Curtis, Thurmond). Under existing law, as this com- 
mittee knows, it is unlawful for an employer “by discrimination in regard to 
hire or tenure of employment to encourage or discourage membership in any 
labor organization.” By a proviso to section 8(a)(3), the employer is per- 
mitted so to discriminate if he acts pursuant to a union-shop provision of a 
collective bargaining agreement. S. 3227 would delete from the present section 
8(a) (3), the so-called union-shop proviso and thus outlaw employer participa- 
tion in compulsory union membership agreements. Likewise, by amending sec- 
tion 8(b) (2), S. 3227 would make it an unfair labor practice for a union to 
cause or attempt to cause an employer to discriminate against employees be- 
cause of membership or nonmembership in a labor organization. 

In addition to protecting the rights and freedoms of the individual workman, 
enactment of S. 3227 would be a most effective means of eliminating the cor- 
ruption and abuses disclosed in the recent hearings and assuring clean unionism. 
The member who can join or refuse to join and who can continue his mem- 
bership or withdraw is the one person who can assure that the union will act 
in the interests of employees and will be run as they want it run. When a 
union knows that it must refrain from all forms of coercive conduct and serve 
its members’ interest to keep its membership, then, and only then, will we have 
clean unions, truly representative of the will of employees. 


36552—59——30 
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BOYCOTTS AND COERCIVE PICKETING 


There can be little question that boycott activities injure innocent third parties 
which include employees, employers, and the public. The employees injured by 
such boycotts may include those of the primary employer, as in the common case 
where a union calls a secondary boycott to force them to join, as well as the 
employees of the secondary employer who are called out on strike. Such boy- 
eotts almost always are designed to coerce employees in the exercise of their 
rights guaranteed in section 7 to join or not to join a union, to select one of 
their own choice if they wish, and to engage in concerted activities or to refrain 
therefrom. And as a practical matter, the burden of such boycotts falls as 
heavily on employees as on employers and the public generally, because it is the 
employees who are deprived of their employment and livelihood—the means 
whereby they live. 

In the congressional proceedings which led to the adoption of the Taft-Hartley 
Act in 1947, the Congress concluded, after extensive investigation, that the 
secondary boycott was an unmitigated evil, adverse to employees, employers, 
and the public, which should be eliminated from the American labor scene. 
This was on the simple theory that innocent third parties should not be drawn 
into or injured by other people’s arguments and disputes. 

To accomplish its purpose, Congress declared it an unfair labor practice for 
a union “to engage in, or to induce or encourage the employees of any employer 
to engage in, a strike or a concerted refusal in the course of their employment 
to use, manufacture, process, transport, or otherwise handle or work on any 
coods, articles, materials, or commodities or to perform any services, where an 
object thereof is” to exert economic pressure on one employer or his employees 
through other employers and their employees. 

Congress thought these provisions comprehensive enongh to outlaw all sec- 
ondary boyeotts. As Senator Taft stated in sponsoring the bill in the Senate: 

“Tt has been set forth that there are good secondary boycotts and bad sec- 
ondary boycotts. Our committee heard evidence for weeks and never succeeded 
in having anyone tell ts any difference between different kinds of secondary 
boycotts. So we have so broadened the provisions dealing with secondary boy- 
cotts as to make them an unfair labor practice.” 

The secondary boycott provisions which Congress thought it had so broadened, 
however, have on the contrary been so narrowed by interpretations of the Na- 
tional Labor Relations Board and some of the courts that they no longer outlaw 
secondary boveotts as such, but merely some of the techniques by which unions 
conduct such boyeotts. Thus, boycotts effected by slightly different or indirect 
means sre treated as lawful. Moreover, the Board and some courts have held 
that a boyeott is not prohibited unless it is wholly and exclusively secondary 
and they have upheld classic secondary boycotts where a union has made even 
the slightest pretense that any features of a primary boycott were involved. 
As a result of the extremely norrow interpretation of the boveott provisions, 
unions need make only slight adjustments in their conduct, methods, and de- 
mands to avoid the act and engage in secondary boycotts with impunity. 

Thus, under the interpretations referred to above. secondary boycotts have 
been held lawful where conducted by any of the following methods: 

(1) By coercion of employers as distinguished from inducement or encourage- 
ment of their emplovees. Under this exception a union may threaten secondary 
employers with strikes and picketing unless they boveott another employer, and 
if the thrests are successful the resulting secondary boycott is deemed lawful. 

(2) By hot cargo contracts, which permit a union to boycott any goods it 
declares unfair. Until the act is interpreted or amended to make hot cargo 
clauses wholly illegal and void, they will remain a constant source of abuse. 

(3) By issuing boycott instructions to employees in union meetings and 
through union unfair lists, rather than at their place of employment, the former 
method being held not to constitute inducement or encouragement of a boycott. 

(4) By instructing members not to take employment wth a secondary employer, 
and thereby establishing a boycott by means other than inducement of his 
emplovees. This is especially effective wherever a union has monopoly control 
over skilled trade or other groups of employees. 

(5) By ambulatory picketing at premises of secondary employers where any 
equipment, trucks, or employees of the primary employer are present. 

(6) By conducting secondary boycotts through employees of railroads, 
municipalities, and governmental agencies, under NLRB rulings that such boy- 
cotts are not prohibited. 
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As has already been mentioned briefly, most of the secondary boyott activity 
of unions is directed against employees and is designed to force them to join 
in violation of their rights guaranteed in section 7. A typical case is described 
in a recent opinion of the Court of Appeals for the First Circuit, quoting with 
approval the dissenting opinion of an NLRB member : 

“In this case the employees of Roy Construction have been made the victims 
of a dispute that does not concern them at all and in which their own interest 
are in no way involved. They have been induced to strike not for the purpose 
of achieving any legitimate union demand but of forcing Roy Lumber to violate 
the act by imposing a collective bargaining representative on its employees, 
regardless of otheir own wishes and rights. It would seem then that this Board 
should seek to prevent such conduct rather than to reach for an interpretation of 
the act which permits and encourages it” (Roy & Sons Co. v. NLRB (251 F. 2d 
771. CA 1, 1958) ). 

As is apparent in the above quotation, a majority of the Board has seen fit, 
as it so often does, to “reach for an interpretation of the act which permits and 
encourages” unlawful secondary boycotts in violation of the rights of individual 
employees guaranteed in section 7. And individual employees are deprived of 
their rights just as effectively by boycotts conducted through the legalistic loop- 
holes created by the Board as by those conducted through other means which 
the Board finds unlawful. 

Closely related to secondary boycott activity because it similarly deprives 
employees of their rights of self-organization and infringes upon the rights of 
innocent employers and the public, is that type of coercive picketing known as 
organization or recognition picketing. The picketing referred to here is the kind 
which is designed to coerce employees to join the picketing union and, in the 
Supreme Court’s words, “to coerce the employer to put pressure on his employees 
to join” (Teamsters v. Vogt, Inc. (354 U.S. 284, 1957) ). 

Coercive picketing not only violates employees’ freedom of choice and other 
individual rights, it is also one of the prime means by which labor organizations 
obtain compulsory unionism contracts which in turn are a major source of the 
monopolistic power of unions. As one writer has put it: 

“Kew, indeed, would be the compulsory unionism contracts if the State had 
always performed its basic function of preventing trade unions from using 
violent and coercive methods in building up their organizations and in exercising 
their organized power in order to compel acquienscence by employers in closed 
shop arrangements.” 

The same author (Petro, “Labor Policy of the Free Society”) also states that 
“Unions built upon organization picketing and compulsory unionism are the 
unions which most frequently engage in racketeering and other corrupt practices. 
It seems almost axiomatic that a union which has not forced its members to 
join will be a better-run union in every way.” 

There can be no doubt whatsoever that boycotts and coercive picketing 
threaten the economic life of a business, and with it the livelihood of its 
employees. Moreover, there can be no logical need for coercive picketing and 
boycotts if the concept of free choice by employees is to prevail. When a 
majority of employees voluntarily join a union, the law requires their employer 
to recognize and bargain with that union and subjects him to severe penalties if 
he refuses. So the mere existence of a picket line, however peaceful, carries a 
strong implication that the union is intent on applying economic pressures upon 
both the employer and the employee. In fact, the very presence of picketing is 
normally a sign that noncoercive methods of soliciting membership, if tried 
at all, have failed or have been abandoned. 

S. 76 has been introduced by Senator Curtis to deal with the evils of secondary 
boycotts and coercive picketing. This bill takes a sound, logical, and construc- 
tive approach to the problem: it deals with the evil—coercion—rather than 
attempting to define and prohibit every one of the innumerable means by which 
coercion can be applied. 8S. 76 would close the legalistic loopholes created by 
the Board and would protect emplovees against secondary boycotts which 
deprive them of their statutory rights. Likewise, it would prohibit coercive 
picketing—not all picketing but only that which goes beyond appeal to reason 


and exerts coercion upon employees and employers. Thus, in this respect also it 


would protect employees against union coercion in the exercise of their rights 
guaranteed under section 7. 
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MONOPOLISTIC POWER 


Not only do compulsory unionism, boycotts, and other forms of coercion destroy 
rights and freedoms of individual employees by giving unions monopolistic 
control over the work force, they are also the basis for the acquisition by labor 
unions of monopolistic power over the national economy. 

All too often, without redress in Federal law, small employers and large are 
eonfronted with the necessity of attempting to cope with monopoly power in 
the form of a labor union. But where coercive monopoly power is strong, no 
employer, no matter what his size or resources, can stand against it; those who 
try often sign the death warrant for their businesses. This is made crystal 
clear by the statement of a Supreme Court justice in a celebrated labor case of 
recent years that: 

“This Court now sustains the claim of a union to the right to deny partici- 
pation in the economic world to an employer simply because the union dislikes 
him.” (Justice Jackson dissenting in Hunt v. Crumboch, 325 U.S. 821. 1945.) 

Here is a clear warning to small businesses which, if not now, will no doubt 
be faced with demands by a labor union on the “take-it-or-leave-it” basis of 
collective exaction under the guise of collective bargaining. When faced with 
the alternative of giving in or giving up, a small businessman will find little 
consolation in knowing that the law requires only that he bargain in good 
faith and specifically provides that he need not make concessions to fulfill that 
duty. His right to carry on his business as he deems best, within limits imposed 
by law, means nothing when his plant is closed down and is surrounded by a 
picket line supported by the power of organized labor. 

There can be no distinction between big business and small business respect- 
ing the impact of the unregulated power of organized labor except that it bears 
with greater force and frequently with more disastrous consequences on small 
business. In either case the generated force carries through to the ultimate 
victim—the public. 

Monopolistic power has long been recognized as inimical to our system of 
competitive free enterprise. Since the latter part of the last century we have 
had statutes to deal with such power—our antitrust laws. These have been 
effectively enforced against business organizations. 

They have not been similarly enforced, however, against labor organizations 
in recent years. The one-sided Wagner Act, and its biased administration, plus 
judicial interpretations of the Clayton and Norris-LaGuardia Acts brought about 
a situation in Federal law which, in the words of the Supreme Court, leaves 
labor unions free to engage in activities which “restrain trade in and of them- 
selves. There is no denying the fact that many of them do so, both directly 
and indirectly.’ Whether this situation should continue, the Court added, 
“is a question for the determination of Congress” (Allen Bradley Co. v. Local 3, 
$25 U.S. 797, 1945). 

At present, unions freely engage in activities for which businessmen would 
be promptly indicted, tried, and convicted under the antitrust laws. These 
include, for example, boycotts and agreements to boycott, restrictions on pro- 
duction, restraints on competition such as limiting supply, dividing territories 
and allocating markets, and suppression of technological improvements. 

Beyond these activities, however, mere reference to the many relatively 
recent nationwide rail, coal, steel, and dock strikes will demonstrate dramati- 
eally that monopoly power is possessed by some international labor organ- 
izations and that such power is exercised for the purpose and with the effect 
of restraining, impeding, and preventing commerce and trade—and the public 
pays the bill. 

This accumulation of unrestrained power permits the substitution of force 
and compulsion for free voluntary action, and dictation for free bargaining. 
It permits impairment of the personal freedom and rights of individuals and 
violates the fundamental principles of equal protection of the laws. 

Centralized monopoly power rests in the hands of the national and interna- 
tional unions. Local unions are supposed to be concerned with negotiating em- 
ployment conditions, as an agent of the employees, with their employer. How- 
ever, the constitutions and practices of some international unions take most 
control out of the hands of the local union and the employees it supposedly 
represents. For example, article XVII of the constitution of the United Steel- 
workers of America provides: 

“Secrion 1. The international union shall be the contracting party in all col- 
lective bargaining agreements and all such agreements shall be signed by the 
international officers * * *” 
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The effectiveness of such provisions and practices to achieve jointly agreed 
upon or unilaterally dictated terms of employment is indicated by the case of a 
small plant, Marvel Industries, which bargained with a local union and reached 
an agreement calling for substantial wage increases. The contract was signed 
by the company, the bargaining committtee, and the international representa- 
tives assigned to the case, then ratified by the employees. About a month 
after it was put into effect, the international union returned the contract, stating 
is must be redrafted to comply with requirements of the international’s policy, 
and ordered a strike to enforce the increased demands. After four weeks the 
company, to save its business, capitulated to the international union (House 
Labor hearings, 1953, pt. 6, p. 1886). 

It is the concentrated power of a combination of labor organizations, acting 
as an international union, which poses antitrust analogies and which requires 
antitrust remedies and limitations. For example, no one would deny the right 
of the organized and unorganized employees of an individual employer to strike 
for more favorable working conditions. By the same token, an individual pro- 
ducer may act independently to curtain production, or raise or lower prices 
for economic reasons. However, when producers do so in concert with their 
competitors, there as a clear violation of the antitrust laws. Likewise, when 
local unions combined into a national or international union, agree to take joint 
action, the same antitrust philosophy against restraint of trade and the exercise 
of monopoly power should apply, but it does not. Monopolistic practices of such 
combinations of labor unions may often have an effect more far-reaching than 
ever exerted by business combinations. Yet the one is prohibited while the 
other has been freed from restraint and, in fact, encouraged. This double 
standard for applying the antitrust laws is a principle contributor to concen- 
trated and monopolistic union power, with all the results which are contrary 
to the public interest. 

This double standard in the law is also a major contributor to the inarticulate 
but instinctive apprehensions on the part of the public with respect to “big 
labor.” This instinctive feeling helps explain why our labor laws are a con- 
tinuing subject of public concern and discussion. 

“The question, therefore, arises why, in a country where everyone recognizes 
that collective bargaining is an inalienable right of labor and where legislation 
enforcing it has survived every legal attack, it is today so difficult to en- 
force the Wagner Act without bitterness and conflict. 

“The answer, I believe, lies in the failure of Government to confine organized 
labor to legitimate labor objectives. The right of collective bargaining is be- 
ing enforced in favor of labor organizations which are using that right for 
illegitimate purposes, against the interest of consumers, against the interest of 
efficiency, and against the interests of labor itself. Industrialists found them- 
selves forced to deal with unions many of which are nothing more than corrupt 
political machiness that use the right of collective bargaining against the inter- 
ests of the rank and file of laborers. Many unions are interested in restricting 
output, in building trade barriers between States, and even in discriminating 
against workingmen themselves for the advantage of a few. Many of these 
unions are undemocratic in organization and their leaders maintain themselves 
in power by coercion. Such type of organization inevitably leads to corruption 
ona large seale. Corruption in unions has become notorious.” 

The foregoing quotation is not from an interim report of the McClellan in- 
vestigating committee. Those statements were made in 1940 by Thurman W. 
Arnold, then Assistant Attorney General in charge of the Antitrust Division 
of the U.S. Department of Justice (“Bottlenecks of Business,” Reynal and 
Hitchcock). 

We urge that this subcommittee give serious consideration to the problems of 
monopolistic practices and monopoly power of labor organizations. Several 
approaches suggest themselves to your study: 

One approach could be a declaration of congressional purpose to subject 
labor-union activities to the antitrust laws. This approach would leave appli- 
cation of the antitrust laws to labor unions to development through the process 
of judicial inclusion and exclusion, a process which was interrupted by the 
Apex Hosiery and Hutcheson decisions. As I understand it, this is the general 
approach taken by S. 3774 introduced recently by Senator Thurmond. 

A second approach for your consideration might be that of outlawing of the 
monopolistic strike along the lines proposed by H.R. 2545, introduced in the 83d 
Congress and patterned after the same provision in the Hartley bill which passed 
the House in 1947. This bill proposed to amend the Taft-Hartley Act to make 








462 LABOR-MANAGEMENT REFORM LEGISLATION 


it an unfair labor practice for a union to engage in, or to induce or encourage 
employees to engage in, a strike or other concerted interference with an em- 
ployer’s operation which results from any conspiracy, collusion, or concerted 
plan of action between employees of competing employers or between representa- 
tives of such employees. 

Another approach could be amendments to the Clayton Act (section 6) to 
define specific activities and objects which, for purposes of the antitrust laws, 
would not be deemed “legitimate objects” of labor unions. Such specification 
could, of course, also be achieved through appropriate amendments to the Taft- 
Hartley Act by making them unfair labor practices. 

Other approaches will no doubt suggest themselves to the committee. In our 
view, it is essential to a sound national policy that the philosophy of our anti- 


trust laws against monopolistic practices and monopoly power be made to apply 
to labor union activities, objects, and power." 


POLITICAL ACTIVITIES 


Another double standard in the law, which leads to infringement of rights of 
individual union members, is that pertaining to political activities of labor 
organizations. 

The Taft-Hartley Act of 1947 amended the Corrupt Practices Act to forbid 
unions as well as corporations to make any contribution or expenditure in con- 
nection with any Federal election. 

The legislative history of the 1947 amendment to the Corrupt Practices Act 
clearly indicates a congressional viewpoint that it was unfair to individual 
members of labor organizations to permit the union leadership to make contribu- 
tions or expenditures from general union funds on behalf of a political party or 
a candidate for political office. That this 1947 effort to protect dues payments of 
union members has not been accomplished seems clearly demonstrated by the 
cases thus far decided under the Corrupt Practices Act as amended by the Taft- 
Hartley Act. In fact, it is almost common knowledge that general union funds 
have been and are being used for partisan political purposes in support of candi- 
dates or parties that the individual member might prefer to oppose. As stated 
recently by a member of the McClellan investigating committee : 

“Many dues-paying members have complained about the un-American practice 
of employing force, coercion, or social ostracism to compel union members to 
contribute from their tight family budgets funds to be used in political cam- 
paigns to support causes and/or candidates that the individual working man 
might prefer to oppose. This comes so close to denial of free franchise—a viola- 
tion of the civil rights of the working men and women, as it were—that it is 
incompatible with our traditions of self-determination and free choice.”’ (Senator 
Karl Mundt, Congressional Record, August 27, 1957, p. 14627.) 

In the recent “Final Report of the Special Senate Committee to Investigate 
Political Activities, Lobbying, and Campaign Contributions,” the committee states 
that in the 1956 election in Wayne County, Mich.— 

“Union members were used as poll watchers, canvassers to get out the vote, 
drivers of trucks engaged in political work, distributors of literature, and in 
other capacities. These members were reimbursed from union dues for lost 
time commensurate with their regular wages, and also given expense money.” 
[Emphasis added.] (S. Rept. No. 395, 85th Cong., Ist sess., p. 118.) 

In that same report, Senators Goldwater and Bridges, in separate views, re- 
ferred to the use, by labor organizations, of “paid political manpower which also 
seeks by calculated indirection to avoid public scrutiny or public responsibility.” 
To support this charge the two Senators used one example based on preliminary 
investigation by two Senate committees. Thus, according to the report, there 
were 1,549 UAW-AFL-CIO temporary political workers in the 1956 election in 
one area of Michigan alone. They stated: 

“If we apply the amount that the Subcommittee on Privileges and Elections 


disclosed was paid to these people it comes to $37,000 a day for the salaries of 
these individuals. 


1 Respected students of the problem generally agree that the philosophy of our anti- 
trust laws should apply to labor union activity and power. For example see: Richberg, 
“Labor Union Monopoly”; Edwards, “Maintaining Competition: Requisites of a Gov- 
ernment Policy”; Dr. Edward H. Chamberlain, David A. Wells, professor of political 
economy, Harvard University, “The Economic Analysis of Labor Union Power’: Arnold, 
“The Bottlenecks of Business’; Roscoe Pound, “Legal Immunities of Labor Unions.” 
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“It will be noted that in no case was it found by our investigator that these 
funds used for this purpose, or for any other purpose cited, came from other 
than the general treasury, or union dues.” 

That no differences of opinion with respect to issues or candidates will be tol- 
erated by the labor politicians is conclusively demonstrated by James L. Mc- 
Devitt, codirector of the AFL-CIO committee on political education. Speaking 
at a regional meeting of local union officials in New England, he was quoted as 
saying: 

“These so-called labor leaders that differ with the movement will be uncovered. 
We plan to, and we will publicly and among the rank and file, brand them as 
traitors. That’s what they are—traitors—and that’s what they will be called— 
traitors. We are warning you, and we are warning all in the future: Do not 
differ with the movement with respect to issues or candidates. We will not stand 
for it.” 

Thus the pattern of union political organization is clear and it can be said with 
assurance that the efforts of regular political parties, with their volunteer work- 
ers, will, in the long run, be no match for the thousands of full-time paid union 
officials or employees who can work at the job of political organization day in 
and day out and year in and year out. The organization and finances are pres- 
ently available to make the political activities of organized labor a real threat to 
continuation of our representative form of government. 

The importance of adequately protecting individual union dues, assessments 
and contributions against use for partisan political purposes was recognized and 
well stated by the Supreme Court in a recent decision involving the application of 
the Corrupt Practices Act to certain activities of the United Automobile Workers 
Union. Speaking for the Court, Mr. Justice Frankfurter said: 

“Speaking broadly, what is involved here is the integrity of our electoral 
process, and, not less, the responsibility of the individual citizen for the success- 
ful functioning of that process. This case thus raises issues not less than basic 
to a democratic society” (United States v. UAW-CIO, 352 U.S. 567, 1957). 

We believe that the collection or use of funds by labor unions for political pur- 
poses should be effectively prohibited by statute. So far as we know, there is 
only one bill before you which seeks to meet this problem. That is a bill (S. 
8048) offered by Senator Mundt. 

This proposal, as I understand it, would seek to regulate union political activ- 
ities by denying tax exemption to any labor organization which participates or 
intervenes in any political campaign on behalf of any candidate for public office. 
Whether or not this proposal goes far enough to achieve its objective is a matter 
which, in our judgment, should have the most serious consideration by this com- 
mittee. There is also a question of the desirability of using the revenue laws for 
purposes of regulation. 

Nevertheless, we believe that the principle is so basic to our representative form 
of government that this subcommittee should seriously consider any and all 
means to protect dues-paying union members against the involuntary use of their 
money for political purposes. In our view, therefore, some adequate means must 
be found, without trespassing on the rights of individuals to make such purely 
voluntary contributions as they may desire to curb the political activities of 
labor organizations as such. Some means must also be found to prevent labor 
organizations from acting as collecting and disbursing agencies for political funds 
and from using union dues or other funds for political purposes. 


STATES RIGHTS 


In 1935, when Congress enacted the National Labor Relations Act, a serious 
question existed whether the commerce clause of the Constitution gave the Fed- 
eral Government any power whatever to regulate the field of labor relations which 
had traditionally been regulated only by the States. Twenty years later, how- 
ever, the question was whether the Federal Government had left any area of 
labor relations open to State regulation. 

Normally, when Congress enters a field traditionally regulated by the States, 
the result has been a sharing of the responsibility of regulation by the Federal 
Government and the States. This result, as I understand it, flowed from a long- 
established principle that a Federal enactment does not displace the traditional 
power of the States except where Congress clearly so intended or where there 
is such actual, direct, and positive conflict that the State and Federal laws 
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“could not be reconciled or consistently stand together” (Sinnot v. Davenport, 22 
How. 227, 1859). 

This principle had been established and consistently applied for nearly a cen- 
tury when the Taft-Hartley Act was adopted in 1947, and it was applied to that 
act when the question first arose, as Congress had expected and intended (Al- 
goma v. Wisconsin Emp. Rel. Board, 336 U.S. 301, 1949). 

In 195% nowever, the Supreme Court changed its rule, dispensed with the test 
of actual, direct and positive conflict, and ruled that the mere possibility of con- 
flict is enough to supersede State laws relating to labor matters. Because of 
this new rule of 1953, the Court reasoned, the Congress must have intended in 
1947 to displace virtually all State laws in the field of labor relations since some 
possibility of conflict is inherent in all of them. The Court so held (Garner v. 
Teamsters Union, 346 U.S. 485, 1953). 

Under this preemption doctrine the Court has ruled that the States cannot 
prevent coercive picketing which violates State law, because State remedies 
might possibly conflict with Federal remedies, if any. Nor can the States en- 
force their antitrust laws against union picketing designed to restrain trade. 
They cannot deal with picketing which interferes with common carrier transpor- 
tation service in violation of State law, or picketing which interrupts public 
utility service contrary to law. They cannot even prevent coercive picketing to 
force employees to join unions in violation of State right-to-work laws, despite 
the fact that Congress expressly gave such State laws precedence over Taft- 
Hartley’s partial regulation of compulsory unionism. Moreover, the States can- 
not grant relief in any of these situations, even though the NLRB declines to 
provide remedies because it considers the employer’s business to small to justify 
its attention. Such employers and employees are left in a legal “no man’s land” 
at the mercy of powerful and predatory unions. 

The doctrine which forecloses State action and State remedies has a particu- 
larly heavy impact on individual employees. These individuals, as I have tried 
earlier to point out, are deprived of protection of their rights because the 
National Labor Relations Board has failed or refused to apply the Federal law 
to the types of picketing and boycotts which have as their purpose coercing 
employees against their will to join and pay tribute to a union and because the 
States have been preempted from exercising their sovereign power to correct and 
prevent such abuses of personal freedoms. 

Permitting the States once again to exercise their traditional sovereign role 
in the protection of citizens and their property is an essential first step if the 
vigor of our Federal system is to survive. It is vital, therefore, that the Taft- 
Hartley Act be amended so as to provide the Labor Board and the courts with 
a rule of construction to be followed whenever questions of State-Federal juris- 
diction arise. Such rule of construction should make clear that Congress does 
not intend to preempt the field, and that State laws dealing with the same matter 
shall not be displaced unless there is such direct and positive conflict between 
the two that they cannot be reconciled or consistently stand together. 

The principle involved here has been expressd in S. 337, introduced by Senator 
McClellan with bipartisan sponsorship.” S. 337 has broader application in that 
it proposes a rule of construction to be followed generally by the courts. We 
urge, however, that the language of the McClellan bill be embodied in the Taft- 
Hartley Act as a means of easing the burden of ascertaining the congressional 
purpose respecting questions involving Federal and State jurisdiction. 


CONCLUSIONS 


We realize, of course, that there are a great many other bills pending before 
this committee. Without unduly extending this statement, it would be quite 
impractical even to mention all of them to say nothing of any attempt to discuss 
the more significant ones. Generally speaking, it is believed that many of these 
bills are designed to correct specific shortcomings in our labor laws as they have 
been disclosed by Board and Court decisions, as well as by investigative hearings 
and actual experience. 

Our effort here, however, has been to outline what we believe to be certain 
fundamental problems, which, if remedied, would goa long way toward correcting 
basic conditions and thus make unnecessary many of the specific corrections 
proposed by these numerous bills. 





2 Byrd, Thurmond, Stennis, Robertson, Russell, Ervin, Hill, Johnston of South Carolina, 
Eastland, Curtis, Schoepfel, Hruska, Jenner and Sparkman. 
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This is not to say that all of these should not be carefully considered. They 
should, however, be weighed and evaluated in the light of the fundamental 
principles suggested and then adopted or rejected only if they would further 
contribute to a sound national labor policy with equity and justice to all con- 
cerned. 

The revelations made by the McClellan committee have shocked the sensibili- 
ties of thoughtful citizens. These demonstrations of widespread immortality 
in some segments of organized labor, and of the callous disregard of individual 
rights in person and property, have brought demands for additional laws. 

The McClellan committee hearings to date, however, have only by indirection 
pointed up the reasons why such immoral practices can flourish with impunity 
in the labor union movement. The hearings have not brought home to the 
public the fact that the revealed abuses are made possible, to a large extent, by 
special privileges and immunities in our Federal laws which give to organized 
labor a position of power unequaled in any other area of our society, including 
Government itself. 

A noted professor, in a recent analysis of labor union power, stated: 

“One of the surprising discoveries about the attitude of the public toward 
labor is the existence of a general feeling of helplessness—almost fatalism—in 
the face of labor power. A common attitude is one of resignation. After all, 
what can you do about it? Restricting labor in any way seems, for reasons some 
of which were developed in the early portion of this paper, to be little short of 
turning traitor to the labor cause and revealing a hidden desire to abolish 
unions. But surely one should abandon the cliches of ‘prolabor’ and ‘anti- 
labor’, and make an earnest attempt to move on to a more fruitful level of 
thought. There are so many ways and degrees in which restraints could be ap- 
plied to unions (as to business enterprises) that it is absurd to talk about abol- 
ishing them. The writer believes that unions, like business corporations, are 
here to stay. But also, like business corporations, they can be subjected to social 
control. 

“At one time laborers did not have the freedom to which they were entitled 
to form unions and to bargain collectively; and the economic power of those 
unions which existed, although important, did not on the whole menace the 
economy. But, this situation no longer obtains. There is abundant evidence 
that unions today do have too much economic power. When this is the case, the 
public interest requires that steps be taken to reduce it.” [Emphasis added.] 
Chamberlin, Edward H., “The Heonomic Analysis of Labor Union Power,” 1958, 
p. 45.) 

The revelations made by the McClellan committee should relieve thoughtful 
persons of any illusion, so skillfully created that organized labor is a poor, 
downtrodden victim of public antagonism in dire need of special privileges and 
immunities under the law. Labor unions have attained their “majority”. They 
have “come of age”, and with that exalted status must come responsibility. The 
exemptions and immunities granted in recognition of immaturity can no longer 
be applied. Unions must now be held to the same standards of accountability 
as every other adult citizen, group, organization or association in the country. 


(Whereupon, at 5:05 p.m. the subcommittee recessed to reconvene 
at 10 a.m. Friday, February 6, 1959.) 








LABOR-MANAGEMENT REFORM LEGISLATION 


FRIDAY, FEBRUARY 6, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
ComMITTEE ON LABOR AND Pusiic WELFARE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:05 a.m., in room 
4291, New Senate Office Building, Senator John F. Kennedy (chairman 
of the subcommittee), presiding. 

Present: Senators Kennedy (presiding), Morse, Randolph, and 
Goldwater. 

Committee staff members present : Stewart E. McClure, chief clerk; 
Ralph Dungan and Samuel V. Merrick, professional staff members; 
and Michael Bernstein, minority counsel and Ray Hurley, professional 
staff member. 

Senator Kennepy. The subcommittee will come to order. This is 
the final day of the hearings on labor-management reform legislation. 

The witnesses today will be Mr. George Harrison, chairman of the 
special legislative committee of the Railway Labor Executives As- 
sociation. 

After that, Mr. Richard J. Gray, president of the Building and Con- 
struction Trades Department of the AFL-CIO; then this afternoon, 
we will have Mr. A. J. Hayes, president of the Machinists and also 
chairman of the AFL-CIO Ethical Practices Committee. 

The first witness this morning will be Mr. George Harrison, who 
will be accompanied by counsel, Mr. Edward Hickey. 

We are glad to have them both. Will you proceed? I notice you 
have a statement here, Mr. Harrison. Will you proceed in whatever 
way is most satisfactory. If you don’t care to read the whole state- 
ment, we will be glad to put it in the record as read. If you want to 
emphasize any parts, it will be fine. 


STATEMENT OF GEORGE M. HARRISON, GRAND PRESIDENT, 
BROTHERHOOD OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT 
HANDLERS, EXPRESS, AND STATION EMPLOYEES 


Mr. Harrison. Thank you very much, Senator Kennedy. I would 
like to present my statement verbally although at your convenience 
or at the convenience of any other member of the committee, I shall 
be glad to answer any questions you may wish to ask during the 
presentation of the statement or at your convenience at the conclusion 
of the presentation of this statement. 

For the record, my name is George M. Harrison. I am president 
of the Rant of Railway and Steamship Clerks, Freight 
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Handlers, Express and Station Employees. Iam also a vice president 
of the American Federation of Labor and Congress of Industrial 
Organizations, and a member of its executive and ethical practices 
committees. 

I appear here today in response to an invitation from your com- 
mittee chairman, Senator Kennedy, and pursuant to a request by 
the Railway Labor Executives’ Association to testify on its behalf as 
chairman of a committee which it appointed to consider the Kennedy- 
Ervin bill, S. 505. 

The other members of this committee are: G. E. Leighty, president 
of the Order of Railroad Telegraphers and chairman of the Railway 
Labor Executives’ Association ; Michael Fox, president of the Railway 
Employees’ Department, AFL-CIO; Guy L. Brown, grand chief 
engineer, Brotherhood of Locomotive Engineers; and M. G. Schoch, 

resident of the Railroad Yardmasters of America. The Railway 
hae Executives’ Association is an organization of the chief execu- 
tives of the standard railway labor unions which represent practically 
all employees in the railroad industry. 

The chief executives of the following rail unions are affiliated with 
our Association : 

American Railway Supervisors’ Association. 

American Train Dispatchers’ Association. 

Brotherhood of Locomotive Engineers. 

Brotherhood of Locomotive Firemen and Enginemen. 

Brotherhood of Maintenance of Way Employees. 

Brotherhood of Railroad Signalmen of America. 

Brotherhood of Railroad Trainmen. 

Brotherhood Railway Carmen of America. 

Brotherhood of Railway and Steamship Clerks, Freight Handlers, 
Express and Station Employees. 

Brotherhood of Sleeping Car Porters. 

Hotel and Restaurant Employees and Bartenders International 
Union. 

International Association of Machinists. 

International Brotherhood of Boilermakers, Iron Ship Builders, 
Blacksmiths, Forgers, and Helpers. 

International Brotherhood of Electrical Workers. 

International Brotherhood of Firemen and Oilers. 

International Organization Masters, Mates & Pilots of America. 

National Marine Engineers’ Beneficial Association. 

Order of Railway Conductors and Brakemen. 

Railroad Yardmasters of America. 

Railway Employees’ Department, AFL-CIO. 

Sheetmetal Workers’ International Association. 

Switchmen’s Union of North America. 

The Order of Railroad Telegraphers. 

I had the privilege of appearing before this committee last May 
during its consideration of labor legislation introduced in the 85th 
Congress. At that time I also appeared on behalf of railroad labor 
and made a number of suggestions with respect to the then pending 
legislation. 

I am glad to say at the outset of my testimony this morning that 
many of the provisions which we found it necessary to criticize at 
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that time are not present in S. 505, and many of the suggested changes 
we recommended have been included. In terms of its basic pur- 
poses and imposition of penalties directly upon those who violate the 
fundamental standards of conduct established by S. 505, this is a good 
bill. But there still remain certain provisions in the bill which we 
are persuaded either do not adequately meet those objectives or do so 
at too great a cost to decent, law-abiding union members and their 
existing democratic procedures which are among the primary in- 
terests sought to be served by the proposed legislation. 

Most of the changes we fen in mind can be effected by language 
modifications in the terms of the bill without in any way impairing 
its effectiveness to deal with the abuses at which it is directed. 

A few will require additional provisions, either to insure effective 
compliance or to supply safeguards of due process which we believe 
are required. 

I assume that I am on sound ground when I express concern for 
continued and effective operation of honest democratic unionism with- 
out strangulation as a result of measures designed to eliminate cor- 
ruption and racketeering. 

As I said when I appeared before you last year, we are just as 
anxious as you—perhaps more so—to rid the labor movement of these 
influences within its ranks. As long as they remain, the public will 
continue to regard the entire trade-union movement in the strained 
and distorted way in which they view it today. But we must not kill 
the patient to cure the disease. That is precisely my apprehension 
with respect to a number of the provisions in the present bill. 

In paki this statement I want to assure you that I am con- 
scious of the admonition of your chairman, Senator Kennedy, when 
he introduced this bill on January 20 and cautioned against disagree- 
ment by technical experts and the displeasure to be anticipated from 
extremists on both sides. I sincerely believe that the modifications 
we shall recommend are neither technical nor extreme, nor are they 
proposed for any purpose other than constuctive revision which will 
further the aouend objectives of this legislation. 

Since we must live under this legislation, we want it to be work- 
able in our industry. The labor movement is a complicated one where 
customs and practices and constitutional provisions vary in the rail- 
road field from those in other industry. We feel we must point out 
these differences, which apparently were not fully comprehended by 
the draftsmen of this legislation, and suggest the revisions in lan- 
guage which the nature and operation of the railroad brotherhoods 
necessitate, in order that the legislation will achieve its major aims 
without crippling our present practices and procedures. 

In short, I believe it is entirely possible to have a strong and ef- 
fective labor-management reform bill which will forcibly attack such 
corruption and racketeering as has infiltrated the labor movement, 
without at the same time sacrificing existing union customs, traditions, 
and constitutional provisions which have long been recognized as 
honest, ethical, and democratic and completely compatible with the 
standards of conduct implicit in this legislation. 

Since the stated objective of the sponsors of this legislation is to 
end the abuses revealed before the McClellan committee, let us also 
bear in mind the admission in that committee’s report that the mis- 
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conduct “of certain elements in both labor and management is in no 
way intended to reflect on the overwhelming majority of labor unions 
and businessmen of this Nation, of whose integrity the committee is 
firmly convinced.” In the light of this statement, I believe you will 
agree that Congress should be particularly zealous in adepting meas- 
ures to correct the abuses to avoid penalizing innocent unions and 
union members or destroying their time-honored customs and tradi- 
tions. 

It is to a realistic application of this approach to specific provisions 
of the Kennedy-Ervin bill that we now ask your sympathetic con- 
sideration. 

TITLE I—REPORTING AND DISCLOSURE 


First, with respect. to the reporting and disclosure requirements of 
the bill, let me say that railroad labor has no objections whatever to 
the basic purposes of this title. Our difficulties arise in terms of par- 
ticular provisions of the bill which seek to implement those purposes. 

To be specific, section 101(a) requires “every labor organization,” 
which we understand to mean national and international, as well as 
their local unions, in filing a copy of their constitution and bylaws, to 
also file a report containing, among other information, “the initiation 
fee or fees which new members are required to pay on becoming mem- 
bers of such labor organization” and “the regular dues or fees which 
members are required to pay in order to remain members in good stand- 
ing * * *.” It would be next to impossible for our international 
brotherhood to comply with this requirement unless we became in- 
volved in extremely burdensome detail, which I do not think the drafts- 
men of this bill intended. 

Our constitution and laws require a minimum initiation fee of $7.50, 
but the local lodges of our brotherhood, upon approval of the inter- 
national president, may set their fees in excess of that amount, and 
hundreds of them do have fees exceeding $7.50. 

The same thing is true with respect to periodic dues. Our constitu- 
tion provides that local union dues shall be sufficient to cover all lawful 
per capita tax plus 50 cents to take care of the local union. 

As a result, our dues vary as between individual railroad systems. 

The provisions governing initiation fees and dues in our constitu- 
tion are typical of those in a great majority of the rail brotherhoods. 

Some of them set a mniimum, while others prescribe a maximum 
beyond which the locals may not charge. To avoid burdensome and 
expensive duplication of reporting, it is our suggestion that the pro- 
vision be reworded so as to permit the international unions to report 
the provisions of their constitutions governing initiation fees and dues 
and require only the local unions to report their actual requirements 
regarding these fees and dues. 

This could be accomplished by adding a proviso clause to lines 7 and 
10, page 5, of the bill, reading: 


Provided, however, That where dues vary between local labor organizations 
of a national or international labor organization, the national or international 
labor organization shall report only its constitutional provisions thereon, and 


each local labor organization shall report its initiation fee or fees (or regular 
dues or fees). 
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By this modification in the bill’s requirements, the full information 
it seeks would be provided, but the burden of double reporting would 
be avoided. 

If the objective of reporting such information is designed solely to 
secure information on excessive fees or dues, an alternative modifica- 
tion might be a requirement in section 101(a) that only those fees and 
dues need be reported which exceed the amount that is thought to be 
reasonable. 

Section 101(a) (5) requires reporting by national and international 
unions and local labor organizations of any change in the information 
furnished in the report “within 30 days” after the occurrence of the 
change. 

In most instances the grand lodge of my brotherhood is not aware 
within 30 days of the changes made by local lodges and other subordi- 
nate units. Certainly this is also true of most national and interna- 
tional labor organizations. 

At the very least this requirement in the law should extend only to 
the union making the change to avoid duplicate reporting. 

We have a further objection to this 30-day notification of changes 
even if it is limited to the particular union making the change. 

It seems to us that such a requirement in the law envisions the local 
unions as staffed with people who are paid salaries to compile data 
and prepare reports of the nature required. 

As a matter of fact they are not, and regulations of this sort would 
only increase our difficulties in obtaining people to assume the chores 
of a local union officer. 

We see no reason why the objective of the law would not be served 
equally as well by permitting reporting of changes in constitutional 
provisions at wider intervals than 30 days. We recommend that the 


sentence beginning on line 23, page 5 of the bill be reworded to read 
as follows: 


Within 90 days from the effective date of any change in the information re- 
quired by this subsection, the labor organization making such change shall file 
an amendment to its report thereon with the Secretary. 

Section 101(b) contains a minor flaw in line 7, page 6, of the bill to 
which we call attention. It provides that union financial reports shall 
be signed by the chief financial officer of the labor organization and 
“two other principal officers.” 

This terminology is puzzling to our rail brotherhoods as we have a 
number of vice presidents of equal status. We note that section 101 (a) 
requires the organizational report to be signed by the “president and 
secretary or corresponding principal officers,” and we suggest that this 
same terminology be employed in section 101(b) and elsewhere in the 
bill for the reason that all of the rail unions, and most other union or- 
ganizations that we know of, have a president and a secretary-treas- 
urer. 

Section 101(b) also requires that the financial reports required of 
labor organizations shall be filed annually with the Secretary. Sec- 
tion 106(a) of the bill (p. 16) provides that all reports required under 
sections 101, 102, and 103 of title I shall be filed within 90 days after 
the enactment date of the act or 60 days subsequent to the date when 
any person is required to file such report, whichever is the later date, 
and annually thereafter as the Secretary shall prescribe. 
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As we interpret this provision of section 106, it might permit a ret- 
roactive application of the law since most unions prepare their reports 
of the data required on an annual or fiscal basis. In order to avoid 
any retroactivity which we do not think was intended, we recom- 
mend that the language in section 106(a) be revised in lines 17 and 
18 on page 16 to read: 

* * * shall be filed within 60 days following the anniversary date of the calendar 
or fiscal year commencing after the enactment of this act, 

We regard subsection (6) of section 101(b) as unnecessarily burden- 
some. This provision requires the financial report annually filed with 
the Secretary to include “disbursements of any kind and the purposes 
thereof.” 

Regardless of intent, literal compliance with this provision of the 
bill would require an itemization of every paper clip, pencil, carbon 
paper and the like purchased by a labor organization. Certainly it is 
possible to obtain the financial data required by this legislation with- 
out the addition of such a broad all-inclusive provision. We recom- 
mend that subsection (6) of section 101(b) be deleted from the bill 
and that subsection (2) on line 13, page 6, be revised to read: 


(2) reecipts of any kind and the general sources thereof and disbursements; 


We note that in Senator Kennedy’s section-by-section analysis of 
the bill which he caused to be printed in the Congressional Record of 
January 20, 1959, it is stated on page 818 thereof that section 101(d) 
permits the Secretary to exempt labor organizations with fewer than 
200 members “or” annual gross receipts of less than $20,000 from the 
reporting requirements if the Secretary finds such exemption would 
not interfere with the attainment of the objectives of the act. 

The bill itself, line 9 on page 7, employs the conjunctive “and” 
rather than the disjunctive “or.” We raise the question not to be 
captious but because the difference in language is obviously impor- 
tant. 

We recommend that the provision should read as stated in the an- 
alysis of the bill using the word “or” rather than as it appears in the 
printed bill. 

I should now like to refer to those provisions of the bill which re- 
quire the reporting of financial transactions by employers and labor 
a consultants. These provisions are set forth in section 103 of 
the bill. 

We have no objection. of course, to the basic purposes of this sec- 
tion of the bill. On the contrary, if the legislation is to be truly a 
“labor-management reform” measure and responsive to the abuses dis- 
closed by the McClellan committee, it necessarily must include pro- 
visions requiring reporting and disclosure by employers and labor re- 
lations consultants. We submit, however, that certain exemptions pro- 
vided by the bill completely nullify the effectiveness of these report- 
ing requirements. Section 103 excludes any information obtained 
by an employer or labor relations consultant for use “solely in con- 
junction with a judicial, administrative or arbitral proceeding.” 

Section 103(c) further excludes from the reporting requirements 
any services of a consultant engaging in collective bargaining on be- 
half of an employer or the negotiation of an agreement or any ques- 
tion arising thereunder. It does not require any great expenditure 
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of ingenuity on the part of an employer or labor relations consultant 
to so use these exemptions as to avoid the responsibility for reporting 
the very activities which the bill is designed to disclose. 

We see no reason why employers should not be required to report 
on expenditures for labor espionage and the types of abuses of labor 
consultants which the bill is designed to eliminate irrespective of their 
relationship to judicial, administrative, or arbitral proceedings or the 
incidence of their occurrence in collective bargaining. We think that 
the intent of the framers of the bill is to excuse reporting of legitimate 
expenditures in connection with judicial, administrative, or arbitral 
proceedings. But the language of the exemptions does not limit it to 
legitimate. expenditures, and the exclusions are so broad as to permit 
complete evasion. We strongly urge that these exemptions be deleted 
from section 103. 

These observations apply equally to the exemption contained in 
section 103(e) which provides that none of the reporting requirements 
shall apply to “any regular officer, supervisor, or employee of an em- 
ployer, nor shall they require any employer’ to report expenditures 
made to any such person as compensation for his services.” To us 
this provision simply permits the easiest kind of evasion. 

Under it an employer could virtually hire an army of labor spies to 
engage in any type of labor espionage he desired, and they and the 
employer would be exempt from the reporting requirements of the 
act simply because they were on the payroll as regular supervisors or 
employees. 

Since there are no exemptions from the bill’s reporting and dis- 
closure requirements for labor organizations or their officers, the re- 
tention of these broad exclusions in section 103 subjects the bill to 
attack by many who are completely sympathetic with its announced 
purposes of being vey discriminatory and unfair. 

Frankly, it w ould be far better to completely exclude employers and 
labor relations consultants from the coverage of the bill than to provide 
exemptions which render their inclusion meaningless and unenforce- 
able. 

Section 106 of the bill delegates extremely broad powers to the 
Secretary of Labor. As we read it, section 106(b) actually delegates 
legislative power to rewrite the reporting requirements of the bill since 
it authorizes him not only to issue rules and regulations to implement 
the present provisions of the bill, but also permits him to prescribe the 
content of reports required to be filed under the act. 

Under such a provision we raise the question of what is to prevent 
the Secretary from adding at will to the information which the bill 

carefully enumerates in sections 101(a) and (b) and 102(a)? In 
permitting the Secretary to proceed solely on the basis of “probable 
cause to believe,” section 106(c) appears to us to vest unprecedented 
search and seizure power without appropriate safeguards of due 
process and with no provisions for obtaining judicial review of action 
which might be completely arbitrary and capricious. 

By comparison, we note that in section 305(b) of title III, page 38, 
of the bill, it is provided that the Secretary shall determine violations 


of titles I and II of the act only after notice and hearing on a written 
record. 
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We believe that the requirements of the Administrative Procedures 
Act with respect to sAjudioation on notice and hearing necessitate the 
inclusion of notice and hearing provisions in section 106(c) as well 
as section 805(b). Wethink the same requirement should be included 
in section 305 >(b) which authorizes the Secretary to initiate court pro- 
ceedings upon investigation and “probable cause to believe” but with- 
out any requirement for notice to the offending labor organization or 
an opportunity for it to be heard in its defense. 

We further submit that the bill should contain provisions for en- 
forcement of orders of the Secretary as well as for review of his 
administrative actions by any person aggrieved thereby. 

We note that section 109(a) of the bill pur ‘ports to cover “any per- 
son,” which would include employer corporations or partnerships and 
labor relations consultants as well as labor organizations and their 
oflicers. 

However, the section goes on to qualify the person covered as an 
officer or employee of an organization “which is exempt from taxation 
under section 501(a) of the Internal Revenue Code of 1954.” 

This has the effect of excluding corporations and partnerships and 
employer corporations and oflic ials which are not exempt from taxa- 
tion as charitable or educational organizations. If the intent of the 

section is to actually cover any person who embezzles, steals, or unlaw- 
fully obtains funds, securities, or property, it should be revised by 
deleting reference to the taxation exemption provisions of the In- 
ternal Revenue Code. 

Section 109(b) permits any member of a union to maintain suit in 
any Federal or State court to recover money or property which has 
been stolen or embezzled by an officer or employee of a labor organiza- 
tion, upon their conviction thereof, and upon failure by the labor 
organization or its officers, after request, to institute such suit for the 
benefit of the labor organization. 

We have no objection to this provision of law so long as it is 
perfectly clear that section 109(b) contemplates a suit against the 
convicted officer or employee and not one against the labor or ganization 
or its officials who do not institute the recovery suit. The reason for 
this is that we can easily visualize a situation where a local secreta 
may have embezzled some money and suit would not be brought by 
the labor organization only because he was completely without funds 
or property and judgment proof. 

Let me interpolate there if I may, in my organization we have 1,981 
or 1,982 local labor unions scattered throughout the United States 
and Canada. We maintain a force of 20 traveling auditors on full- 
time duty, and they are assigned geographically and cover the entire 
United States, and ‘they walk in and say, “Give me your books,” to the 
local secretaries, unannounced. We check them every year. We dis- 
cover 11% percent of the total local secretaries of our local unions 
short in their account $75 to $600 to $700. 

It would be an unusual situation to find one short in excess of $1,000. 
These secretaries in most instances are manual workmen. Many of 
them are Negroes. Many of them are of foreign descent. They do 
not have great amounts of education. 

They are not bookkeepers in the sense that people are bookkeepers 
who are trained in that profession. Generally, the shortages arise 
out of ignorance and lack of ability to keep the books properly. 
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We endeavor to recover the funds. But frequently we run into 
situations where the secretary has nothing but the clothes on his back, 
and we cannot get the money except over a piecemeal period of time, 
and we finally recover most of it. But for us to sue and be required 
to sue in an instance where there is no possibility of recov ery, it seems 
to me, exposes us to an unnecessary harassment by enter rising indi- 
viduals who may bring suits because the bill provides, as t understand 
it, for reimbursement for expenses they are put to in bringing that suit 
because the union did not sue for recov ‘ry. Now, we run a good labor 
union. You can come and take a look at us any time you want to. 

We live in a fishbowl and we have vothing to hide and we have no 
objections whatever to this basic legislation. The fact of the matter 
is we meet all these standards now, with one or two exceptions that I 
want toemphasize a little later. 

Now returning to my formal statement, under such circumstances 
there would be no point in wasting the funds of the organization in 
futile litigation. Our recommended modification would be that line 
4 on page 20 of the bill be revised to read : 

“* * * may sue the convicted officer or employee * * *.’ 

The provisions of section 112 of the bill, appearing on pages 22-2 
are amendments to the Labor Management Relations Act with w hk 
the railroad brotherhoods have no concern. Accordingly, we have 
no comments on these proposed amendments. 


TITLE II——TRUSTEESHIPS 


The regulations of trusteeships in the bill appear to us to proceed 
entirely on the basis of reaching abuses of a few unions or their offi- 
cers which were disclosed before the McClellan committee. There is 
nothing wrong in this as such. But the trouble is that in seeking to 
frame the provisions of the bill to reach the abuses disclosed, there is, 
in our view, an unwise interference and obstruction to proper super- 
visory control by a parent of its subsidiary organizations. 

You may recall that when I appeared before you last year I pointed 
out that complaint has been voiced from time to time by business in- 
terests that international unions and their leaders are failing in their 
duty to exercise sufficient influence and control over their local bodies. 
Now the hue and cry seems to be in the opposite direction, as evi- 
denced by the provisions in title II of this bill. 

We feel that this is a dangerous direction. Any legislation which, 
under the name of democracy, encourages local independence from 
effective control by the parent union unwittingly opens the door of a 
union to irresponsibility, anarchy, and Communist infiltration and 
oes In short, our basic objection to the provisions of title II 

, that as now framed, they deprive officials of international and 
ential unions of some of the means and controls necessary to dis- 
charge their supervisory responsibility over their local organizations. 
I would now like to illustrate this point by reference to specific pro- 
visions of the bill. 

Section 202 of the bill provides in part that trusteeships shall be 
established and administered “only in accordance with the constitu- 
tion of such organization.” 
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So far so good. It then goes on to provide “and for the purpose of 
correcting corruption or financial malpractice, assuring the perform- 
ance of collective-bargaining agreements or other duties of a bargain- 
ing representative, restoring democratic procedures, or otherwise 
carrying out the legitimate objects of such labor organization.” 

We think that the purposes enumerated are too specific and leave 
out, by implication, other perfectly valid purposes for exercising 
supervision and control. 

For example, it may be necessary to assume control where Com- 
munist infiltration is gaining a dangerous foothold, or where consti- 
tutional provisions are being flouted, or where dual unionism is being 
promoted, or where administration of the local has become dishonest 
or corrupt. 

For this reason we would recommend that section 202 be revised to 
read as follows: 

Trusteeship may be established and administered by a national or inter- 
national labor organization over a subordinate body only in accordance with 
the constitution and governing laws of such organization and for purposes of 
effectuating legitimate objects of such labor organization such as, but not 
limited to, the correction of corruption or financial malpractice, insuring respon- 
sible, honest, and democratic administration of the subordinate organization's 
affairs, elimination of Communist or other subversive infiltration, preventing 
dual unionism, restoring democratic procedures, and insuring practices which 
are in conformity with the national or international labor organization's con- 
stitution and governing laws. 

Section 203(a)(1) provides that during any period when a local is 
under trusteeship, the votes of delegates from such local at any con- 
vention or election of officers of the national or international labor 
organization may be counted only if the delegates were elected by 
secret ballot in an election where all members in good standing of the 
trusteed local were eligible to participate. 

Under my own brotherhood’s constitution we have provisions under 
which retired persons and members who have left the industry are 
members in good standing but are not entitled to vote for certain 
local union officers. These provisions vary from organization to 
organization. 

We submit that they are completely democratic and do not conflict 
in any way with the basic purposes of this legislation. 

Yet, because they are members in good standing we would be pre- 
cluded by the provisions in section 203(a) from counting the votes 
of delegates of a trusteed local because such members did not par- 
ticipate in the election of such delegates. 

Obviously this was not intended by the framers of the bill. Ac- 
cordingly, we recommend that at line 9 on page 29 of the bill, fol- 
lowing the words “in good standing,” there be added : “and entitled to 
vote in accordance with the constitution of such organization.” 

Section 203(a) (2) of the bill provides that when a local organiza- 
tion is under trusteeship only the normal per capita tax and assess- 
ments payable by the subordinate body may be transferred to the 
parent organization. = Hrd ; 

We believe this provision is an impractical restriction which I can 
illustrate best by giving you an example within my own experience. 

Several years ago, we found it necessary to declare the charters 
of four of our local lodges forfeited because they would not pay our 


per capita taxes. 
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Under our constitution there is no provision for the establishment 
of a trusteeship as such. 

It does, however, provide that when the charter of a local union is 
forfeited or surrendered, all funds and property of the local union 
become the funds and property of the international union. In this 
case we sought possession of the funds and property of the local 
union. 

The court temporarily impounded the funds and gave the local 
union officials authority to withdraw certain specified funds. These 
officials paid no attention whatever to the court order, and our grand 
lodge finally prevailed upon the court and got possession of the funds. 
Upon making an audit we found unauthorized withdrawals. Finally, 
we went back into the court and sued and finally got a judgment 
against the officers. They didn’t pay. We then went back into court: 
and cited them for contempt. 

We then finally got a final decision from the court of appeals holding 
them in contempt, ordering them to restore the unauthorized expendi- 
tures in 30 days or go to jail, and that is the present status of it. They 
were to comply by the 24th of January. I haven’t heard because [ 
have been away from my headquarters, but it just indicates the kind 
of a situation you can get into. 

Now there was a case where the charters were forfeited. The funds 
and the property belonged to the international. We tried to get them. 
The court impounded the funds. They gave the officers permission to 
make certain expenditures during the consideration of the case on its 
merits. 

They paid no attention to the limitations imposed by the court. 
They spent the money like a bunch of people that thought it belonged 
to them individually, and the only way we discovered it after we got 
possession was through an audit, and then we had to go all through 
the procedure again to get our hands on and recover the money. 

Now, all we could get under the circumstances of this bill would 
be our per capita tax. How would we stop these thieves if there was 
this restriction that we couldn’t transfer any of the funds? 

Senator Morsr. You might help clear it up right at this point. I 
will be very brief. Your position amounts to this, then: In effect, this 
section of this bill repeals provisions of your constitution. 

Mr. Harrison. Yes, and also provisions of the existing law through- 
out the many States of the United States. 

I give you this illustration in order to demonstrate that there are 
occasions when the exercise of proper supervision over an offending 
local requires the right to completely take over its funds and books, 
always of course subject to the constitution and laws of the parent 
organization. 

_Wesimply do not believe we could properly exercise our responsibili- 
ties under our own laws, or in many cases under public laws, if we 
were limited in so doing to the extent now required by section 203(a) 
(2). For these reasons we urge that this provision be deleted from 
the bill entirely. We submit that its elimination would not impair 
in any way the purpose of the trusteeship provisions for two reasons. 

In the first place, you have already included under title II the 
requirement which I recommended last year of making a full report 
on any trusteeship imposed by a national or international labor organ- 
ization to the Secretary of Labor. 





478 LABOR-MANAGEMENT REFORM LEGISLATION 


That public disclosure, in and of itself, operates as a sufficient 
deterrent to any union or union official abusing his authority. 

In the second place, the courts have ample authority and precedents 
to remedy any abuses flowing from improper wanalee of funds as I 
have already demonstrated by the example I cited within my own 
brotherhood. 

I have previously commented upon the lack of notice and hearing 
provisions in the bill with respect to action by the Secretary of Labor. 

Section 204(a) permits the Secretary upon investigation and deter- 
mination of “probable cause to believe” to institute civil proceedings in 
Federal court to prevent and restrain alleged violations of the trustee- 
ship provisions of sections 202 and 203. 

We do not believe such action should be taken by the Secretary 
until the offending labor organization has been notified that it is 
alleged to be in violation and has had an opportunity to defend itself 
at a hearing with respect to such charge. In the absence of such a 
provision, the very crooks and racketeers which the trusteeship provi- 
sions are designed to deter might be in a position to upset the law 
because of its lack of due process. 

Section 204(c) of the bill provides in part that the establishment 
of a trusteeship shall not only be in conformity with the procedural 
requirements of the labor organization’s constitution and bylaws, but 
it must also be authorized or ratified by the labor organization’s ex- 
ecutive board after a fair hearing. 

This provision is contrary to the constitutions of most union organ- 
izations with which I am acquainted. Most of them, like that of the 
Brotherhood of Railway Clerks, vest the authority for supervision 
or control of local organizations in the president of the national or 
international union. 

We see no useful purpose to be served in requiring a hearing and 
ratification by a board of directors of a president’s assumption of au- 
thority unless the particular union’s own constitution so provides. 

Furthermore, I would like to interpolate there some of the prac- 
tical aspects of that suggestion. Under the constitution of my broth- 
erhood I am responsible, and under bond and under oath to adminis- 
ter the affairs of my union in keeping with the constitution and laws. 

Every member of my union, 330 some odd thousand, has the right 
to appeal any decision I make in matters of law and equity to the 
grand executive council, and if they do not like the decision of the 
grand executive council after full and fair hearing, they have a right 
to appeal to my international convention for a decision. 

So we have a system of appeals within our organizations and a re- 
view of every act of the officers of our organization, and that is true 
in most international unions and national unions. Now to be prac- 
tical about it, I have got a house on fire, so to speak, in a local union. 
Perhaps the Commies are taking us over. Perhaps I have got a rebel- 
lion. Perhaps I have got an unauthorized strike. I could enumerate 
a hundred reasons. I have got to act. I cannot sit there idly by and 
say, “Well, we ought to take it up with the board and get it endorsed 
before I can do anything.” Hell, the house will burn down, if you 
will excuse the expression, while Tam trying to get authority to do 


something. Our board is scattered all over the United States. They 
are busy doing other things. We meet regularly every 6 months. We 
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can meet on notice for a special meeting if the members of the council 
think it is of such importance. 

Now I think it should be made clear in the bill that when a trus- 
teeship is imposed by the appropriate officer authorized by the con- 
stitution in keeping with the constitution of the union, it should be 
subject to review on appeal to the board or other governing body, but 
not a condition precedent to the imposition of a trusteeship must it be 
approved by the board. 

There is certainly nothing undemocratic in having such authority 
vested in the president of an organization when the members of that 
organization who have elected fies have seen fit to charge him, and 
not a board of directors or comparable body, with such responsibility. 

The overwhelming number of unions have operated under such a 
provision fairly and democratically for years, and the abuses of a few 
unions of the powers of trusteeship should not result in upsetting all 
of these constitutional provisions and traditional practice under them. 

I am against abusing trusteeship, and I am conscious of everything 
that has happened in that field. I am on the Ethical Practices Com- 
mittee of the AFL-CIO and I have been working over these culprits. 
But we have got a tremendous labor movement in this country, 130 
odd number of national and international unions with about 16 million 
members, and perhaps 50,000 local labor unions trying to operate in a 
democratic way, in a responsible way. 

Let me make this one observation. I have been in this business a 
long time, over 40 years. 

I think I know something about it. I have got a lot to learn, I 
appreciate that. But what we need in the United States of America 
is responsible trade unionism, and that comprehends not only the 
officers, but all the members, and you have got to have responsibility 
among the members. Otherwise, you cannot have responsible trade 
unionism. 

We have got to be careful now in trying to avoid abuses that we 
do not go too far and put the trade union movement in the hands of so- 
called crackpots and irresponsible people under the guise of rank-and- 
file control. 

We have got to have rank-and-file control under law and under con- 
stitutions of these labor organizations. 

Rank-and-file control without law isan organized mob. I have been 
up against the situation on many occasions where I had to walk into 
the lion’s den and tell the rank and file what I thought was good for 
them as a responsible trade union leader. Otherwise, we would have 
a chaos in our industry on many occasions. 

Well, now, if you shore me of that authority, then you are going to 
take the responsibility and not me, because I will deny any responsi- 
bility for it and let the mob take over. 

Accordingly, we urge that the provision requiring executive board 
ratification after hearing be deleted from section 204(c) so that the 
section will simply require trusteeship to be established in conformity 
with the procedural requirements of an organization’s constitution 
and bylaws. 

Section 204(c) also provides that a trusteeship will be presumed 
valid for a period of 18 months from the date of its saaiiidannts 
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and that after the expiration of that period it will be presumed to 
be invalid, and its discontinuance 

shall be decreed unless the labor organization shall show by clear and con- 
vincing proof that continuation of the trusteeship is necessary for a purpose 
allowable under section 202. 

Even in the event that the labor organization is in a position to 
demonstrate by clear and convincing proof that the trusteeship should 
continue, the provision restricts the court from entering a decree 
continuing the trusteeship for a period longer than 1 additional 
year. 

Based upon my experience, I believe these limitations and _re- 
strictions are unwise. In most cases trusteeships are imposed because 
of disruption, disintegration or corruption on a local level, and their 
continuation until the misconduct is eliminated is an exercise by the 
official of the parent union of his responsibility to protect and pre- 
serve the affairs of the union for all its members. 

Because of the delays customarily interposed by a recalcitrant 
group under trusteeship bent on perpetuation of its own racketeering 
or corruption, such as the litigation I previously mentioned in con- 
nection with the four locals, it sometimes takes years to bring about 
order and reform out of discord or corruption on a local level. 

Who is to say that the job can be done in a period of 18 months, or 
a further period of a year upon clear and convincing proof that it 
should be continued? At the end of the maximum permitted period 
of 30 months, what is the president and his union supposed to do— 
throw up their hands and give up the job and let the corruption or 
Communist infiltration within their ranks continue without restraint? 
I do not think that you want any such result as this. 

The trouble here is that too much emphasis is being put on the few 
abuses of trusteeship which have been disclosed before the McClellan 
committee and not enough on the continuing need for alert and re- 
sponsible supervision and control when the very corruption and 
abuses you seek to prevent by other provisions of this bill break out 
on a local level and are sought to be eliminated by the parent union 
itself. 

We think you should take another long hard look at these limita- 
tions in the bill and see where they are leading you. 

Our recommendation would be that section 204(c) be revised so as 
to provide that upon the expiration of 18 months of trusteeship it 
may be continued upon clear and convincing proof to the Secretary 
that such continuance is necessary in the best interests of the labor or- 
ganization and its members and for such period as is necessary to 
eliminate the corruption, infiltration or other valid reason for its 
imposition. 

TITLE I1I—ELECTIONS 


When I appeared before you last year and discussed the subject of 
union elections, I said that it was the considered judgment of the rail- 
a unions that there should be no Government regulation in this 

eld. 

I made that observation because the overwhelming majority of la- 
bor unions, including all of the railroad brotherhoods, hold elections 
at regular intervals governed by constitutional provisions which I am 
confident no one would assail as undemocratic. 
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Upon the disclosure before the McClellan committee of fragmen- 
tary rigging of elections and stuffing of ballot boxes, we find our en- 
tire trade union movement is beset with detailed provisions which in 
many cases would only be burdensome and actually undemocratic to 
unions innocent of abuses or unfairness. 

As I read the election provisions of the Kennedy-Ervin bill, I would 
say that the one fundamental fallacy in its approach is the notion 
that democracy in union elections can be brought about by imposition 
of a single set of regulations and a uniform procedure. The opposite 
is true. Union election procedures vary from industry to industry 
and from union to union depending upon differences in the nature of 
those industries and the customs, practices, and traditions of the 
unions. There is no better illustration of this fact than the difference 
between an election of local union officers on a railroad and the elec- 
tion of a local union officer by employees at one of our large industrial 
plants. 

The circumstances and location of the people involved who are en- 
titled to vote are entirely different and thus completely different elec- 
tion customs and practices have evolved over the years. 

The important point to note is that neither mode of election is un- 
democratic, and neither would be made more democratic by the impo- 
sition of a single uniform procedure. 

To be specific, section 301(c) requires that not less than 15 days prior 
to an election held by a local labor organization—which by definition 
would include all of our general and system committees on the rail- 
roads—each member entitled to vote shall receive notice of the time 
and place of election. The time requirement is modified to the extent 
that it need not be made the subject of notice if the election is held 
at a regular time specified in the organization’s constitution on file 
with the Secretary. 

But the place of election must be stated, and this is precisely where 
difficulty is encountered by the rail brotherhoods. The requirement 
obviously visualizes a situation where all members assemble and cast 
their votes. This is not the practice of the rail unions for the very 
good reason that a single meeting in a specified place is impossible. 

If it were required, the railroads would have to stop running until 
our people got back from their meeting. 

Now, let me give you an actual situation that generally prevails. 
Let’s take the State of Arizona. 

Senator Gotpwater. A mighty good State to take. 

Mr. Harrison. Let’s take the State of Arizona that has a local union 
at Phoenix. 

Senator Morse. Dothey have railroads out there ? 

Mr. Harrison. Yes, very good ones. 

All along the line of the several railroads in the State they have 
employees, in many, many towns in the State. They hold their mem- 
bership in the lodge at Phoenix. The way we elect officers after the 
nominations are in, we send a secret ballot to each and every member 
containing the names of the nominees, and then each and every member 
has a right to vote that. ballot, put it in an envelope, put that envelope 
in another envelope and put his name and address on the outside envel- 
ope, and they go to a locked box and the committee of tellers then go 
and pick up the ballots on the day the election is closed according to 
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the rules, and they then tabulate the ballots after discarding the out- 
side envelope. 

We have a secret election and everybody has a chance to vote. Now 
if you have got to go to the place of voting, that means everybody 
belonging to the union in the State of Arizona would have to lay 
off and go to Phoenix on election day to cast their union ballot. What 
you are “after, as I understand it, is democracy and the rights of the 
rank and file to vote for their officers. 

You are not trying to set up the situation that is impractical that 
would put a minority in control. Now where we have a lodge consist- 
ing of members employed like at a general office in a single point, 
then, of course, they can go to the lodge meeting and vote. But the 
general situation is that our members are scattered all over the railro ad 
while the lodges are generally located at the large centers although we 
have some in small cities. 

Let me give you another illustration. Let’s take the State of Cali- 
fornia or W ashington, or the State of Nevada. All the signal main- 
tainers employed by the railroads in those States belong to a single 
lodge at San Francisco. There is no way in the world they can par- 
ticipate in the election of officers except by a mail referendum ballot. 

Senator Gotpwarer. Might I ask a question there, Mr. Harrison, as 
long as we are on the light ‘and sunshine of Arizona. I can recognize 
the need for putting the name on the outside envelope. What provi- 
sions do you have to guarantee that that outside envelope is destroyed 
before the inside envelope is opened ¢ 

Mr. Harrison. Well, to begin with, Senator, our constitution and 
bylaws require a secret ballot. Nothing appears on the ballot except 
the names of the candidates and instructions regarding the voting and 
return of the ballot. 

Then we supply two envelopes with each ballot when we mail them 
to the members, one that says “Secret Ballot.” The member votes it 
and puts it in that ballot and seals it. Then it goes into an outside 
envelope with his name and his address. There is a union-appointed 
committee to tabulate the ballots. 

Well, now, if we got somebody on that committee or everybody on 
that committee who is crooked and they do not obey the laws, I don’t 
know what we are going to do about it, how we would stop it. 

Senator Goipwater. If you had a hotly contested election, would 
both sides be allowed 

Mr. Harrison. Oh, they are entitled to have watchers present when 
the ballots are counted, but that wasn’t the question I understood you 
to ask. 

Senator Gotpwater. I think you see what I am getting at. There 
is a possibility here for an unscrupulous bunch, and I do not suggest 
that you have them, but you have that possibility in any group, to 
destroy the idea of the secret ballot by carefully recording the name 
on the outside of the envelope before looking at the inside envelope. 

Mr. Harrison. Well, they would take the ballots and check the 
outside ballot information against the rollbook of the union as to 
whether or not it was a valid, legal ballot being cast by a qualified 
voter. 

But if the election committee was a crooked committee, I would 
admit that they could open the outside ballot and open the envelope 
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and open the inside envelope and look as to who he voted for. But 
we have got to trust somebody. That is the way you got elected, as I 
understand it, and by secret ballot and somebody counted them, and 
I do not know of any other method. But if you have got any notions 
about it—now this is the same procedure that is used in conducting 
representation elections under the Management Relations Act, the 
Labor-Management Relations Act, and the Railway Labor Act. 

Senator Kennepy. Mr. Harrison, it might be possible to write in a 
proviso at the end of this section that those unions, the members of 
which, because the physical organization would make it impossible 
for them to come to a central point, perhaps could be exempted from 
that particular requirement in those cases where the Secretary of Labor 
found that the spirit of a secret ballot is provided for in the procedures, 
so that he would be able to exempt a union such as yours, which has 
this particular setup. After studying what the results had been of 
that over a period of years he would still be empowered to make that 
requirement. Other unions who do not have this problem were not 
exempted. 

Mr. Harrison. Senator, that is a very good suggestion, but I would 
like a little preference for saying that you shall elect pursuant to this 
provision or by secret referendum ballot. Then you have got a good 
system in both imstances. 

Senator Krennepy. The argument as to location could be made in 
the case of a Teamster local because they might have some of the same 
problems that you do, as far as getting their total membership together 
at one place to vote is concerned. So we want to be sure that the 
exemption could be withdrawn for those unions who have that prob- 
lem but whose procedures have been established to be democratic, while 
other unions which might have the same problems would have to have 
their election much more carefully controlled. I think it is a very 
good point and it is something that we might be able to work out. 

Senator Gotpwarer. I think it is a good suggestion. In fact, I 
think section 302 of the administration bill is precisely the type of 
thing you would like to work under, and I think most unions would. 
We do not tell you how todo it. We just say that provisions have to be 
in your constitution to guarantee a secret ballot. 

Mr. Harrison. All 1 am interested in is full participation of the 
rank and file membership, and I think any law should guarantee to 
each and every rank and file member the right to say who should be his 
officers. 

Senator GotpwatTer. That is just what the administration bill does, 
but we leave it up to the union to prescribe how they will get that 
done. 

Mr. Harrison. It seems clear to us that the framers of this bill did 
not comprehend the geographical problem present in the railroad 
industry. 

In short, the requirement that the local union election on the rail- 
roads be held at a specified place is simply unworkable. Conse- 
quently, we recommend that the requirement of a specified place of 
election be deleted from the bill. 

Another problem presented by section 301(c) to the rail brother- 
hoods is the basic requirement that officers of all local bodies, such as 
general committees, system committees, or joint boards, must be elected 
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directly by secret ballot of the union membership. Here is the way 
election of a general committee of my brotherhood on a railroad takes 
place at pr esent. 

Let me interpolate by explaining and identifying a general commit- 
tee. A general committee in railroad labor parlance is the committee 
that negotiates with railway management of a particular railroad for 
the settlement of grievances and working conditions. 

The members of each local railroad union elect a local chairman. 
The local chairmen within a given geographical division on a railroad 
then elect what is known as a division chairman for that territory. 
The general committee is then composed of either division chairmen 
or local chairmen. To require election of the persons composing the 
general committeee directly by the union members of the local unions 


would be similar to having every committee of the Senate elected di- 


rectly by the voters of the several States of the Union. This, we be- 
lieve, is a clear illustration of why the straitjacket election procedure 
of the bill is impracticable as far as the railroad brotherhoods are 
concerned, and we suggest it be deleted from the bill. 

Now, I want to make this point, because it is of tremendous im- 
portance e, not because of the election, but because of the necessity of 
having competent people to handle the grievances and carry on the 
bargaining. 

Let us take, for illustration, the Pennsylvania Railroad, operating 
from New York to St. Louis, and in other areas. We have 100, ap- 
proximately, local unions on the Pennsylvania Railroad, my brother- 
hood. Each of those local unions by ballot elect their local grievance 
committee chairman; he is elected by the rank and file that he is going 
to represent, just like the Congressman is elected by the constituents 
in his congressional district. Then these local chairmen come to- 
gether on an operating division of the railroad, and they elect a divi- 
sion chairman. That constitutes the division committee. Then all 
the division chairmen come together at a central point on the railroad, 
and they elect their chairman and secretary. And that makes up the 
negotiating committee on that railroad. 

Now, if we have a systemwide election for the general committee, 
then it would mean that the heavy membership concentration points 
on the railroad in the union would elect all the members of the com- 
mittee, and certain so-called congressional districts would not be repre- 
sented, in union parlance, and it would be undemocratic instead of 
democratic. 

Senator Morse. May I interrupt, with the permission of the chair- 
man and Senator Goldwater, for just a moment. 

We will discuss it later when you get through, but what do we mean 
by democracy in unions? 

I think that we are guilty too much of loose thinking or fallacious 
thinking by way of argument by analogy in this field. Weare always 
thinking of political elections or political organizations or the elected 
process in connection with electing people to ) legislative and executive 
offices in the field of government. And it is a good analogy for that. 
But when you get into economic organizations it very often breaks 
down. And I think this isa good example of it. 

Here you have got a division of a railroad, and you have got men 
in the local lodge of the railway clerks. A large section of the State 
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is included in the territory, and the members of that lodge never have 
seen, never will see, don’t know the name of “X” up in Portland in 
my State when their lodge is down in Medford, for example. 

‘You are going to have “X” up in Portland running for one of these 
general committee posts, and you expect every member of the lodge 
down in Medford to be in a position to decide whether or not they 
want to vote for “X.” 

Now, you don’t have the type of campaign organization, you don’t 
have the media for public information that you get in a political 
campaign for government. And I think you never produce democracy 
at all by this kind of procedure, instead of producing democracy, you 
are going to produce a lot of action that is not based on enlighten- 
ment. But where you have got your local lodge that elects a local 
chairman, and delegates to him local responsibilities, you are not 
proceeding undemocratically, you are proceeding responsibly. And 
I think you have a point here that we need to consider in some revision 
of this section of the bill, so that we guarantee that there will be a 
judgment passed on whether or not a particular union in fact is oper- 
ating democratically in the light of the particular problems that 
organization presents, and not get in here a straightjacket rule, as you 
provide, that in the railway industry, I respectfully say, wouldn't 
produce democracy at all, just the opposite. 

Mr. Harrison. Well, what we would have, to put it politely, we 
would have a popularity contest that would result in demagogs getting 
elected, and we would lose responsibility and efficiency in the conduct 
and representation in the affairs of our union. 

Now, that is putting it pretty plainly. And if that is the kind of 
trade union movement you want in the United States, well, I suppose 
you take the responsibility, I wouldn’t be around too much longer. 

Section 301(a) requires election of officers of international unions 
not less frequently than once every 4 years. This term represents a 
change from last year’s bill approved by this committee which fixed 
a maximum of 5 years. The officers of local labor organizations must 
be elected not less often than once every 3 years. Here again the 
single uniform prescription presents important practical difficulties. 
Some of the rail brotherhoods of course do hold conventions every 
4 years or sooner, but a number of them either do not, or have not 
recently done so. For example, the Brotherhood of Locomotive 
Engineers which usually assembles in convention every 3 years, by 
determination of its membership, decided to skip a convention because 
of the tremendous cost involved in holding it. That means a lapse 
of 6 years between conventions. Despite the fact that this was the 
democratic expression of the wishes of the members of that brother- 
hood—and for a very good reason—it would be contrary to law if 
this bill is enacted in its present form for the engineers or any other 
organization to repeat that practice. Moreover, the members of this 
committee will probably recall that during the war years, because of 
burdens upon transportation, large conventions were discouraged. 

My other brotherhood holds conventions every 4 years, and our 
general committees are similarly elected every 4 years. This bill 
would require the general committees to hold their elections every 3 
years, aside from the difficulties I have already mentioned of election 
by secret ballot by all union members. 
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If we must have these uniform restrictions on the time of holding 
elections for officers of national and international and local unions— 
which, for reasons I have stated, we still regard as an unwise regu- 
lation not responsive to any proven need and not productive of any 
increased democracy—then at least ease the burden somewhat by 
changing the provision back to 5 years for national and international 
officers as it stood last year in this committee’s bill, and make it 4 
years for officers of local unions. 

Section 301(e) of the bill specifies that union funds may not be 
contributed or applied to promote the candidacy of any person in an 
election but may be used for notices, factual statements of issues, and 
other expenses necessary for the holding of an election. We have 
no objection to the principle here sought to be established, but we 
do visualize considerable difficulty in determining whether continua- 
tion of our normal convention activities (where the elections are 
held) are permitted or are within the area of prohibition intended 
by the bill. For example, who is going to make the final decision of 
what constitutes “other expenses necessary for the holding of an 
election?” Unless this language is clarified, we have no safe guide 
in attempting to comply with the law. 

Now, I would like to give you a dilemma that I face at the present 
time. 

Our next convention is due in Milwaukee commencing the second 
Monday in May. According to our membership, we will have in 
attendance, if all respond, 1,2: 38 delegates. We meet in the municipal 
—_ torium. There will, perhaps, be associated with the convention 

2,000 people, delegates who will bring their wives and other visitors 
to the convention. It has been customary from the beginning of our 
organization for the local unions in the convention city to organize 
a convention committee. And that committee makes arrangements to 
receive the delegates when they get in at the airport or the railroad 
station, give them directions to the convention hall and the hotel 
accommodations, arrange a sightseeing trip around the city, tries to 
put on a luncheon for the women and a fashion show, tries to put on 
a convention and a banquet dinner, and perhaps a convention dance, 
and the other incidental items of high-class sociable entertainment. 

We have always given the committee $3,000 to help them take care 
of their expenses. 

Now, we pay our delegates for attending our convention. That is 
the reason we have full attendance. Our delegates at our last 
convention received $20 a day expenses and $15 a day salary, plus 
compensation for service and expense in traveling to and from the 
convention. It costs us about $800,000 to hold a convention. We 
give the local committee $3,000 to help entertain. 

You ask me, by what stretch of the imagination do you spend 
union funds to help entertain delegates that are going to vote for 
officers at, the convention, they get paid their mileage and their per 
diem and their living expenses and their salary, why can’t they enter- 
tain themselves ? 

Now, who is going to make the decision, the way the language of 
this bill reads? 

I don’t want to get in trouble, I want to live within the law. 
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So I said to the Milwaukee committee, “We will give you $3,000, 
providing the Kennedy-Ervin bill is not enacted. If it is enacted, I 
am afraid I am in trouble if I give you any money, because they will 
say I gave you the money for influence of the vote for officers.” 

Now, I will leave that with you. Iam on the horns of that dilemma, 
and I would like to get off. 

We believe that the language in section 301(e) should be amplified 
to make it clear that expenses authorized by the organization’s consti- 
tution are not prohibited. To do this we suggest that the concluding 
phrase of subsection (e) of section 301 be revised so as to read: 
and other expenses of the election and convention deemed necessary and author- 
ized by the labor organization’s constitution and governing laws. 

Now, you understand under other provisions of the bill we will have 
to report what we spend, and the secretary will have the power to 
come and take our books and take a look-see. 

Section 301(f), dealing with the problem of inadequate procedures 
within a union’s constitution for removal of officers guilty of serious 
misconduct, is worded in such a way that we do not understand the 
full purport of the regulation or how it is intended to operate. Com- 
ment has already been made on this provision in the statement of Mr. 
Biemiller on behalf of the AFL-CIO, and we subscribe to his observa- 
tion that the language should be revised so that its intent is clear. 

Section 302(b) provides that complaints filed with the Secretary 
pursuant to section 302(a) by a union member alleging violations of 
the election provisions of section 301 shall be investigated by the 
Secretary, and “if he finds probable cause to believe that a violation of 
this Act has occurred and has not been remedied,” he is authorized to 
institute court action against the offending labor organization to set 
aside the alleged invalid election. We believe that it was clearly 
intended that the violation contemplated by subsection (b) was of 
the election regulations of title III, and we therefore recommend that 
the word “Act” in line 12 be deleted and the word “title” be substi- 
tuted therefor. We further recommend that notice and hearing pro- 
visions be prescribed as a part of subsection 302(b) for reasons hereto- 
fore stated. 

Section 304(2) provides that where modification or amendment of a 
labor organization’s constitution to incorporate revisions made neces- 
sary by the election regulations of title III can only be accomplished as 
a result of convention action—which is certainly the case with re- 
spect to the majority of the railroad brotherhoods—such action shall 
be taken at the organizations’ next constitutional convention following 
enactment of the act or “two years after such date, whichever is 
sooner.” As the provision is worded, it would seem to nullify its 
obvious intent of permitting organizations to follow the require- 
ments of their constitutions where amendment to such constitutions 
can only be made as a result of a convention action. Some of the in- 
ternational or national organizations which have just recently held 
conventions may not meet again in convention within 2 years after the 
enactment of this law. They have no lawful means of revising their 
constitutions except in the manner prescribed at convention. The net 
effect of literal complaince with the provision would entail the calling 
of special conventions at great cost to the organizations. Clearly 
this should not be required. For these reasons we recommend that 
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subsection (2) of section 304 be revised by deleting the concluding 
phrase thereof “or two years after such date, w hichever i is sooner” and 
substituting therefor t he foliowi ing: 


but in any case not later than five years after the conclusion of the preceding 
convention. 


Subsection 305(b) concludes with the provision that— 


no labor organization or officer thereof shall knowingly and willfully permit any 
person to assume or hold any office or paid position in violation of this sub- 
section. 

A labor organization like other organizations acts through its oflicers, 
and we believe that the quoted provision should be rephrased so as to 
read : 

no officer of a labor organization shall knowingly and willfully permit any 
person to assume or hold any office or paid position in violation of this sub- 
section. 

If this is not done, the labor organization, rather than the offend- 
ing officer thereof, will be subject to penalty under section 304(c) 
which includes a possible fine of up to $10,000. We see no reason why 
the innocent eters of the labor organization should incur any pen- 
alty whatsoever for offenses committed by their officers in violation of 
the law, and since the provision is suflicient to carry out its intent by 
covering any officer of a labor organization, that should be adequate. 

I have very little in the way of comment or recommended revision 
of the provisions set forth in title IV, except to say that in our view 
they are sound and constructive. As you may know already from 
what I have said heretofore, I am a strong believer in the principle of 
self-discipline and a disciple of that school of thought which feels 
that the primary responsibility of putting the house of organized labor 
in order rests upon labor itself and that, in the final analysis, major 
accomplishments will be from that source and not through Govern- 
ment regulation. For this reason, these provisions which you have 
put in S. 505 are not only constructive but, in our opinion, a vital part 
of the legislation. 

We have only one suggested change to recommend and that is sim- 
ply one of terminology for the purpose of clarifying what we believe 
to be the intent of section 402. That section establishes an Advisory 
Committee on Ethical Practices to advise the Secretary in the ad- 
ministration of the act. Subsection (b) states that this committee 
shall be composed of 15 members appointed by the Secretary— 
of whom five shall be chosen by a panel nominated by bona fide labor organiza- 
tions, national or international in scope, * * *. 

In order to avoid possible questions or disputes as to which labor 
organizations are or are not national or international in scope, we 
suggest that the language be modified in lines 17 and 18 at page 41, 
to read: 

chosen from a panel nominated by national federations of labor organizations 
which are affected and which will be representative of the majority of 
labor, * > 4, 

When I appeared before this committee last May I emphasized the 
point that we believe it wise for Congress to continue its traditional 
and long-established separate treatment of labor relations in the 

‘ailroad industry from those subject to the Taft-Hartley law. 
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Blanket inclusion of railroad labor within a labor-management reform 
bill, which in part amends provisions of the Labor-Management Rela- 
tions Act, would create confusion and present conflicts between provi- 
sions of the Railway Labor Act and those of the Taft-Hartley Act, 
many of which would be unworkable in the railroad industry. 

I am pleased to note that this bill seeks to avoid any such confusion 
and conflict. Section 502 provides that nothing contained in titles I 
through V of the bill— 


shall be construed to confer any rights, privileges, immunities, or defenses upon 
employers, or to impair or otherwise affect the rights of any persons under the 
National Labor Relations Act, as amended, or the Railway Labor Act, as 
amended. 

We believe this provision is designed to make it clear that none of 
the language employed in the bill is intended to supersede or impair 
any of the provisions of the Railway Labor Act. We accept, of 
course, the inclusion of railroad and airline unions within the coverage 
of the bill’s provisions governing reporting and disclosure, trustee- 
ships, elections, and codes of ethical practices because there are no 
provisions of the Railway Labor Act regulating these matters. But 
we are concerned that none of the language, including reference to, 
and amendments of, the National Labor Relations Act now in the bill, 
or which may be added prior to its passage by the Congress, can be 
construed as altering collective bargaining practices and procedures 
in the railroad and airline industries or as repealing, amending, or 
modifying existing provisions of the Railway Labor Act. 

In order that there may be complete certainty that the framers of 
this legislation intend no conflict whatsoever with the provisions and 
administration of the Railway Labor Act, we urge that the language 
of section 502 be revised to read as follows: 

Sec. 502. Nothing contained in titles I, II, I1I, IV, or V of this Act shall be 
construed to supersede or impair or otherwise affect the provisions of the Rail- 
way Labor Act, as amended, or any of the obligations, rights, benefits, privileges, 
or immunities of any carrier, employee, organization, representative, or person 
subject thereto; nor shall anything contained in said Titles of this Act be con- 
strued to confer any rights, privileges, immunities, or defenses upon employers, 
or to impair or otherwise affect the rights of any person under the National 
Labor Relations Act, as amended. 

Now, Honorable Chairman and gentlemen of the committee, for 70 
years the Congress of the United States has recognized the need for 
regulating the relations between the railroads and their employees 
through legislation separate from that enacted for the regulation of 
other industries. The standard railroad organizations for whom I 
speak today urge this committee to recognize and give force to this 
traditional policy. 

And now, in conclusion, Mr. Chairman and gentlemen of the com- 
mittee, may I thank you for your patience, your kindness, and your 
attention. And may I say to you that I very much appreciated the 
opportunity to appear here. And I am available now or subsequently 
to any member of the committee that may desire to ask any questions. 

Senator Kennepy. Thank you, Mr. Harrison. . 

Senator Goldwater? 

Senator Gotpwater. Mr. Harrison, I have a question here relative 
to section 3805(a) of S. 505. This question came in the form of a let- 
ter to Senator Dirksen. I don’t want to read the entire letter or dis- 
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close the name of the writer—hut I will be glad to show it to the 
chairman—because of reasons that 1 will explain. 

Now, this man was convicted 19 or 20 years ago, and served his time, 
and he has been a very highly respected man in his union, holding a 
responsible position in the years since that time. 

The first words of his letter put the question : 

Dear SENATOR DIRKSEN: I am taking the liberty of writing you as a member 
of the Senate Committee on Labor and Public Welfare in the hope that you will 
strive to insert language in section 305(a) of S. 505 whereby persons who are 
qualified under that language should not be required to go to the expense and 
possible publicity of a hearing before the Secretary of Labor. 

Now, he goes on to point out in this letter the difficulty he got into. 
He points out that under the terms of this section of 505 that he 
oneal have to appear in a public hearing before the Secretary of 
Labor, and the resulting publicity would be damaging to a man who 
has served his time and who is recognized as a freeman entitled to 
vote in the State. 

The provisions of the administration bill are not that drastic. We 
say that if a person is eligible to vote under the laws of the State, 
he is eligible to hold office in the union, if he is elected, without having 
any public hearing. 

Now, would you agree with this member of a brotherhood that the 
language of 305(a) goes a little bit too far? 

Mr. Harrison. Well, Senator, I would like to give you my personal 
views about it, because I haven’t had an opportunity to consult my 
associates in the railway labor field. 

I think our traditional policy in the United States has been that 
when a person has paid for his crimes against society, and his citizen’s 
rights are restored, then he ought to have an opportunity to exercise 
his rights as other citizens, otherwise he becomes forever a marked, 
discriminated against, inferior citizen. And the whole theory of 
rehabilitation in our penal system, I think, would lose its impact. 

Senator Gotpwater. Would you feel, then, that whatever bill comes 
out of this committee, the provisions should be more like the provi- 
sions of the administration bill than the provisions now contained 
in S. 505? 

Mr. Harrison. Well, I must expose my ignorance for the moment. 
Iam not familiar with the administration bill. But I would subscribe 
to the ww which you have indicated, rather than subscribing to 
any bill. 

enator GotpwatTer. That is what I wanted to have you bring out. 

But I will say this in closing—and I have enjoyed your testimony 
very much—you should get acquainted with the administration bill, 
because it is amazing how much you agree with it. 

Mr. Harrison. I will read it, Senator. I think I am a student in 
this field. I have been down here before these committees for 40 years. 

Senator Gotpwater. You are the best witness we have had for the 
administration bill. Iam glad to see that we are so much in accord. 

Mr. Harrison. Well, that is your statement. 

Senator Gotpwater. Well, I have to get it in. 

Senator Kennepy. Senator McNamara? 

Senator McNamara. I have no questions. 

Senator Kennepy. Senator Morse? 
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Senator Morse. I only have one comment. 

I would be very glad to have your analysis of the administration bill, 
Mr. Harrison, as carefully prepared as your analysis of this bill. And 
I want to thank you for your analysis of this bill. 

And I want to congratulate the chairman of the subcommittee and 
chief author of the bill. Hehas presented to this subcommittee and the 
Senate a bill that has withstood the careful examination and analysis 
of the railway-clerks organization, and I know something about your 
research staff. I think that your testimony is going to prove as these 
conferences in the committee proceed, to be one of the best supports 
of our bill. You have made some constructive suggestions. I do not 
feel in listening to you this morning that you have presented any 
criticism of our bill so serious that it can’t be remedied by a matter 
of some changes in language. 

And I particularly want to tell you that I think your comment in 
your statement about this matter of procedure that has to be followed 
in order to have democracy in railroad unions is most helpful to us, 
because, as I said earlier this morning, by making these havens we 
can guarantee much greater democracy in railroad unions than if we 
left the language the way it is, uniformly applicable to all unions. 

As one of the cosponsors of this bill, I want to thank you for the work 
you have done. Because here we have a research job done by what 
could be characterized as a special pleader, because that is what you 
gentlemen are. And special pleaders should come before us and give 
you this helpful analysis of the bill, and our bill pretty well stands up 
under your examination. 

I am sure the chairman shares my view when I say that we are going 
to take each one of these recommendations of yours and give it our 
careful consideration, and I think you will find the bill will be pretty 
close in line with them. 

Senator Kennepy. I would like to second Senator Morse on securing 
from you an analysis of the administration bill. 

Mr. Harrison. We will be glad to undertake it for you, Senator. 
How early would you desire it ? 

Senator Kennepy. I think it would be useful for the record if we 
could have it by the end of next week. 

Mr. Harrison. We shall endeavor to comply with that request. 

Senator Kennepy. From your preliminary examination of the ad- 
ministration bill, would you care to make any comment? 

Mr. Harrison. I say that I haven’t read it, and that is truthful, I 
have got it here, I just took it out of the envelope this morning. I have 
read the newspaper accounts about it, but I haven’t read the bill itself, 
and I am not interested in any bill except the Kennedy-Ervin bill. 

Senator Kennepy. We appreciate that. 

Mr. Hickey. I have read the bill and gone over it, and I want to 
leave the impression with the committee that there are many things 
we find wrong in the administration bill, and we will endeavor to 
present them for you. 

Senator Kennepy. I want to thank you, Mr. Harrison and Mr. 
Hickey. As I said, all of these suggestions have demonstrated a 
unanimity of opinion as far as our eek of securing democratic 
procedures. I think that your experience in the railroad industry 
shows that there is difficulty in writing uniform language to be ap- 
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plied in an area where there is a great deal of dissimilarity. I want 
to thank you very much; we will look forward to receiving your 
memorandum. 

Mr. Harrison. Thank you very much. And I apologize for the 
excess amount of time that 1 took. 

Senator Kennepy. Not at all; it has been very helpful. 

Senator Morsr. Never apologize for doing a job unless it is a 
filibuster. Y. « didn’t filibuster. 

Senator Kennepy. The next witness this morning is Mr. Richard 
J. Gray, president of the Building and Construction Trades Depart- 
ment, AFL-CIO. 

After Mr. Gray, the committee will adjourn until 2:15 for lunch, 
and come back in the afternoon to hear Mr. Hayes. 


STATEMENT OF RICHARD J. GRAY, PRESIDENT OF THE BUILDING 
AND CONSTRUCTION TRADES DEPARTMENT, AFL-CIO, ACCOM- 
PANIED BY LOUIS SHERMAN, LEGAL COUNSEL 


Mr. Gray. Senator Kennedy and members of the committee, I 
am appearing before this subcommittee on behalf of the building 
and construction trades department of the AFL-CIO which is made 
up of 18 national and international unions, representing approxi- 
mately 3 million building and construction tradesmen throughout the 
United States. 

The department wishes to express its thanks for the opportunity 
you are affording it to express its views on the legislation pending 
before the subcommittee. 

In view of the fact that the AFL-CIO, through its legislative 
representative, has already testified on the portions of S. 505 which 
deal with the reporting and disclosure requirements and other pro- 
visions relating to labor reform, I shall limit my testimony to those 
portions of the bill which relate to labor relations issues in the build- 
ing and construction industry. These issues may be summarized as 
follows: 

1. Clarification of the legality of employer contributions to joint 
trust funds for apprenticeship and other training purposes. 

2. Clarification of the legality of employer contributions to pooled 
vacation benefit funds. 

53. Validation of the prehire agreement and related matters. I have 
presented detailed testimony on these subjects in connection with the 
considerations by this subcommittee of S. 3810 (85th Cong., 2d sess.). 
This testimony, which was presented on Friday, May 16, 1958, and 
appears at pages 881-896 of the printed record of the hearings, gives 
the historical background of the problem and the position of the 
building and construction trades department with respect to it. I 
believe that much of this testimony is relevant to the issues pending 
before this subcommittee and it would not appear necessary at this 
time to repeat testimony then given. 

The provisions of S. 3810 relating to the three issues described 
above were included in S. 3974. The only major change in S. 3810 
was the omission of the provisions relating to the relief of the building 
trades from the secondary boycott provisions of the act. 
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As we understand it, that omission occurred because of the desir- 
ot of limiting the area of controversy over the legislation. 

S. 3974 was adopted by the Senate on June 17, 1958, by a vote of 
88 to 1. There was no ‘objection to the provisions relating to ap- 
prenticeship and vacation funds. An amendment was introduced 
and debated, however, with respect to the section of S. 3974 relating 
to prehire agreements and related matters. This amendment, which 
proposed to delete section 604 of the bill, was defeated after a full 
and comprehensive debate by a vote of 60 to 29. A comparison of 
the provisions of S. 505 and S. 3974 will show that the legislative 
proposals which were adopted " the Senate in 1958 with respect to 
the three issues previously described are identical with the legislative 
peepee now contained in the current bill before this subcommittee. 

S. 505. The provisions of section 112 of S. 505 relating to appren- 
ticeship and vacations appearing at page 26, line 17 to page 27, line 2 
of the bill are identical with the comparable provisions of S. 3974, 
section 609 appearing at page 47, line 12- line 21 of the bill. The 
provisions of section “608 (a) and (b) of S. 505 relating to prehire 
agreements and related matters which appear at page 48, line 20, to 
page 50, line 9, of the bill are identical with the provisions of section 
604 (a) and (b) of S. 3974 appearing at page 42, line 15, to page 44, 
line 3, of the bill. 

I note that although section 415(b) of S. 748 would take care of 
the problem of apprenticeship or other training funds, no provision 
has been made for pooled vacation benefit funds. 

It would appear that there is no consideration of public interest 
or policy which calls for postponement of the enactment of the section 
of S. 505 (sec. 112) which would clarify the troublesome issues that 
have been raised on apprenticeship, training, and pooled vacation 
benefits funds. Nevertheless, we find the representative of the Asso- 
ciated General Contractors of America, in his testimony before this 
subcommittee on February 2, recommending postponement of con- 
sideration even of the issue of apprenticeship. I would suggest that it 
is not desirable to postpone, just for the sake of post ponement. It is 
always possible to summon up doubts which tend to justify inaction. 
It would seem to me that when an issue has been fully considered by 
the appropriate legislative committee and has been adopted on the 
floor of the Senate, very substantial reasons should be required be a 
the policy of postponement for postponement’s sake is applied. I do 
not believe that any such substantial reasons have been advanced with 
respect to the issue of apprenticeship or the issue of vacations. The 
Department, therefore, respectfully urges that these provisions of 
the bill be included in the bill which will be reported by this sub- 
committee. 

It is also our view that the provisions of section 603 of S. 505 are 
in the same category and that they should also be included in the bill 
which will be reported by this sube ommittee, 

The discussion of S. 505 appears to center on the first clause of 
the new section 8e which is proposed to be enacted by section 603a 
(p. 48, line 20, to p. 49, line 9). This is the so-called prehire section 
of the amendment which was also the main subject of discussion in 
the debate on S. 8794. 
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I wish to emphasize that the proposal in clause 1 is not a novel 
idea. The subject of the validation of the prehire agreement in the 
building and construction industry has been before the U.S. Senate 
for approximately 8 years. A bill (S. 1973, 82d Cong., Ist sess.) was 
introduced to validate the prehire agreement in 1951. This bill was 
sponsored by Senators Taft, Nixon, C ain, and Humphrey. It was the 
subject of extensive hearings before the Subcommittee on Labor and 
Labor-Management Relations of the Committee on Labor and Public 
Welfare, U.S. Senate, and was passed by the Senate on May 12, 1952 
(daily Congressional Record, wiki 98, No. 80, pp. 5108-5109). 

S. 2650, 883d Congress, 2d session, was considered and favorably 
reported by this committee under the chairmanship of Senator Smith 
of New Jersey on April 15, 1954 (S. Rept. No. 1211). This bill was 
almost identical in its contents with the current proposals of S. 505 
in relationship to the prehire agreement question. And, of course, 
you are all aware, the provisions of section 604 of S. 3974 were in- 
cluded in the final bill as it passed the Senate. These provisions were 
the subject not only of careful consideration and approval by this 
committee but also were specifically considered and debated on the 
floor of the Senate in connection with the amendment to delete section 
604 which was defeated. 

I think it would be well notwithstanding this impressive legislative 
history and record in support of section 604 of S. 505 that we renew 
once again our consideration of the issue. 

In doing so, I should like to discuss briefly the economic facts of 
the industry, the existing law, and the respective merits of the methods 
proposed by S. 505 and S. 748 to meet the proposal. 

This committee briefly stated the issue as follows in its Report No. 
1684 (85th Cong.,2d sess.) at page 23: 

In the building and construction industry it is customary for employers to 
enter into collective-bargaining agreements with the appropriate craft unions 
before the work is begun or before any employees have been hired. A principal 
reason for this practice is that it is necessary for the employer to know his labor 
costs before making the estimate upon which his bid will be based. Such prac- 
tice is not consistent, however, with the pre-Taft-Hartley Act rulings of the 
National Labor Relations Board that exclusive collective bargaining contracts 
can lawfully be concluded only if the union makes its agreement after a repre- 
sentative number of employees have been hired. (See Guy F. Atkinson Co., 90 
N.L.R.B. 143.) 

A more detailed statement is set forth in the 1952 report of this 
committee (82d Cong., 2d sess.) Senate Report 1509 at pages 3 and 4: 


EconomMic Factors PECULIAR TO THE BUILDING AND CONSTRUCTION INDUSTRY 


Unlike most manufacturing and service industries, the building and construc- 
tion industry is characterized by casual, intermittent, and often seasonal 
employer-employee relationships on separate projects undertaken pursuant to 
contracts let by competitive bidding. Contractors’ operations are not continuous. 
Rather, individual projects often with substantial lapses of time separating 
them, are the rule. This pattern requires a great deal of technical planning and 
the concentration of considerable amounts of funds, equipment, and skilled labor 
for each individual project. The standardization of costs that results from 
continuous operations in the manufacturing and service fields is not present in 
this area and must be attained in other ways. The industry has adapted itself 
to these special factors pragmatically and has evolved certain institutions and 
practices to meet its requirements. Labor-management legislation applicable to 
this industry must take account of these functional habits. 
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Both employers and employees are highly organized in National, State, and 
local associations and unions, and these groups deal with each other at those 
levels... Each contractor obtains contracts on the basis of competitive bidding 
for single projects. Each project is special and highly individualized in design, 
although the type and amount of skilled work to be done is somewhat stand- 
ardized. 

It is obvious that before a bid is submitted, the contractor must estimate his 
material and labor costs. The former is determined by known market prices. 
The latter, whether the contractor is to perform the work with his own em- 
ployees or those of a subcontractor, must also be determined in advance if bids 
are to be realistic (p. 42). Uncertainty leads to overestimation and hence 
higher construction costs, or, improperly low bids which result in losses or un- 
fulfilled contracts (pp. 27-80, 169). The U.S. Government, in addition to its 
interest in the general welfare and the vigor of the economy, is directly con- 
cerned in the proper pricing and completion of construction projects for de- 
fense installations and production facilities. 

Few industrial undertakings are as complex as construction. On the basis 
of experience and involved planning, different groups of skilled craftsmen work 
in relatively short overlapping relays. The teams and combinations vary with 
the stage of work. So, for example, electricians will work for a short time 
when the structure consists of no more than a frame at the same time as struc- 
tural steel and carpentry work is in progress. They are then laid off and 
electrical work requiring similar skills is resumed as a later stage. At that 
point many of the original electricians have obtained work on other projects 
and in other locations and different employees with the same training and 
experience replace them. Even on vast projects such as dams each craft is 
required for short periods and only the complexity of the operation increases 
(pp. 22-28, 46, 155, 169). Employers maintain only a skeleton force of execu- 
tives, engineers, and key foremen between projects and hire the bulk of em- 
ployees anew for each job. 

Work for each craft is available on each project only for short and inter- 
rupted periods. Employees therefore circulate among different jobs and em- 
ployers in order to obtain some continuity of employment. Employer-employee 
relationships are neither fixed nor durable. These same factors make it neces- 
sary for employees to know what their wages and working conditions are to be 
before hiring on at a particular project. 

Labor agreements in this industry are of different types. National and State 
associations of contractors enter into contracts with the international unions 
and State councils which set conditions and standards of employment. Some 
such agreements also provide for wage rates, but these terms usually are agreed 
to at the State or local level. In many out-of-the-way areas there is usually 
little construction work, and large projects, particularly for defense installa- 
tions and plants, are let to contractors from a different part of the country who 
must procure skilled labor from outside the locality in which the work is to be 
done. Before employees will commit themselves to work they must know what 
their earnings will be and, in this highly organized field, they expect to operate 
under collective bargaining agreements. Indeed, in such instances, labor or- 
ganizations are indispensable to the recruiting of skilled and competent crafts- 
men. 

In this industry, it is traditional to have bargaining take place through long 
periods of the winter and to conclude agreements for 1 or 2 years in the early 
spring before the bulk of construction is begun. Time does not permit collective 
bargaining after a group of craftsmen begins work. 

All of these factors dictate that collective bargaining agreements in this in- 
dustry be concluded before the employment relationship is begun. Only in this 
manner can the economic needs of employers and employees in this industry be 
met. 


The legal status of the prehire agreement in the building and con- 
struction industry was considered by the National Labor Relations 
Board in the case of Guy F. Atkinson Co. 90 N.L.R.B. 143 (June 8, 
1950). An otherwise valid labor agreement was made between the 





* Hearings before the Subcommittee on Labor and Labor-Management Relations on 
8. 1973, a 26, 29; citations in the text to pages without further identification refer to 
transcript of these hearings. 
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company and the building and construction trades department, of 
which the Operating Engineers was a signatory union, on August 16, 
1947, applicable to the atomic energy project at Richland, Wash., 
otherwise known as the Hansford Engineering Works project. 
There were at that time 125 manual employees, including 10 ae 
engineers. In contrast, as of December 31, 1947, the work force h 
grown to 5,400 manual employees of whom 740 were operating engi- 
neers. It was entirely clear that the work force at the time the con- 
tract was signed was not representative of the numbers subsequently 
employed in the particular building and construction work on the 
project. The Board determined among other things that on this 
statement of facts there had been a violation of section 8(a)(1) of 
the act which makes it an unfair labor practice to “interfere, restrain, 
or coerce employees in the exercise of the rights guaranteed in section 
7.” The specific reasoning in a of this conclusion is to be found 
in the rules of the Board applicable to so-called sweetheart contracts 
developed in connection with the labor relations in manufacturing 
and similar enterprise. The making of a contract with a union at a 
time when a representative number of employees are not in the plant 
has been deemed to be a violation of section 8(a) (1) of the act. This 
rule was applied to the actions in this case notwithstanding the 
claims of good faith, national emergency, and the economic exigencies 
of the industry. The sanction imposed by the Board for this violation 
was an order requiring the company to cease and desist from recog- 
nizing the Union of Operating Engineers unless and until such or- 
ganization shall have been certified by the National Labor Relations 
Board and also to cease and desist performing or giving effect to the 
contract of August 15, 1957. 

It will thus be seen that notwithstanding the economic facts of the 
industry which require that the applicable wage rates be determined 
prior to bids, the making of such a contract is unfair labor practice 
under the act. 

It is of interest to note that although such is the case with respect 
to the unfair labor practice provisions of the act, an otherwise valid 
labor agreement entered into before a representative number of em- 
ployees have been hired does constitute a bar to petition for repre- 
sentation proceedings filed by a rival union. This results from the 
standing position of the Board that: 


* * * Tt is the practice of the Board in representation cases, at least insofar 
as a bar to the proceedings is concerned, to presume the legality of collective bar- 
gaining and to refuse to admit evidence on the question as to whether at the 
time the contract was executed a majority of the employees covered by such 
contract had designated the contracting union as their bargaining representative 
(Wilmington Terminal Warehouse Co., 68 N.L.R.B. 299, 302). 


The harsh and unrealistic effects of the Guy F. Atkinson Co. rule 
are apparent. They were described at some length by former General 
Counsel Bott in the hearings on S. 1973. I would invite the com- 
mittee’s attention to his characterization of the Guy F. Atkinson rule 
as an “absurd result.” He stated further in this connection as follows: 

In other words, as has been described to the committee, the unions and the 
employers recruit people. The unions help employers recruit people from a 
highly organized area. They may take these people from Chicago and Bridge- 
port, Conn., or New York City and send them out to Montana to work on a big 


job. When they all get out there and they have an agreement, we say, “You 
do not have a majority; therefore, throw out your contract.” 
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That developed under the labor act when you had competitive labor organiza- 
tion. The employer gives a boost to one of them when the other is trying to 
organize the employees. There the practical remedy is to withdraw recognition 
from the union you assisted until it gets certified, and it gets certified by holding 
an election. 

But to order the employer in some of the building trade cases to withdraw 
recognition from the union might mean that he cannot bargain with the only 
union which supplies employees or can supply his employees, and it can lead— 
I did not want to get into this point at this time—it could get you into this 
situation ; withdraw recognition until certified, throw your contract out. The con- 
tract may contain a no-strike clause, for example. 

Now, they have made this agreement, they agree they will not strike, and now 
they have the order saying withdraw recognition and set aside your agreement. 
The union says that means we can strike any time we want, and it will not be 
a violation of the agreement. I do not think that is a good result. 


It. is apparent from the above statement that the result is not good 
for the union and it is not good for the employer. It is certainly not 
good from the standpoint of the public. It may be asked how is it 
that the building and construction industry has managed to continue 
to perform its necessary work under this unusual state of the law. 
The answer I believe will be found in a colloquy between Senator 
Humphrey and Mr. Bott, in which the General Counsel of the Board 
indicated that his office had followed a practice of not alleging vio- 
lations which would result in the remedy of “no recognition until 
certified” (hearings on S. 1973 at p. 198, see also pp. 198 to 204). Al- 
though we have no way of knowing what the internal policies of the 
General Counsel of the NLRB may be, we can only surmise that the 
prevention of chaos in this industry is dependent upon nonadminis- 
tration of the law. 

It is the view of the Department that such a condition should not 
be tolerated. The welfare of an industry should be based on law 
rather than the will of a single Government officer no matter how 
well-intentioned or capable the particular individual holding that 
office is. 

In this connection I should like to incorporate in my statement the 
following remarks made by Senator Capehart in the debate on the 
amendment to delete section 604 of S. 3974: 

The situation in this field is entirely different from the situation in relation 
to factories. In this instance we are dealing with contractors who may get 
a job which requires 100 men for 100 days, or perhaps only 60 days. It requires 
earpenters, bricklayers, electricians, engineers, and others. The contractor 
cannot go out and hire those people and hold an election prior to putting them 
towork. Sucha requirement is unworkable. 

A number of years ago we changed this section of the Taft-Hartley Act. 

It was one of the 10 provisions which Senator Taft himself recognized ought 
to be changed, because it is unworkable. It will not work from the contractor's 
standpoint. We ought to take the position in the Senate that all situations 
are exactly alike. 

Mr. Ives. Mr. President, will the Senator yield? 

Mr. CAPpeHART. I yield. 

Mr. Ives. Is it not correct to say that under the law as it now stands con- 
tractors and unions are obliged to violate the law in order to do any work? 

Mr. CapeHart. Under the existing Taft-Hartley law, both have been almost 
100 percent violating the law. There is no other way for them to work. If a 
contractor has a job which required 50 men and will take 50 days to complete, 
and the job is 200 miles from his home office, how will it be possible for him to 
solicit 50 men and get them together and then hold an election? It is impossible 


to do anything like that. Under the law the contractor need not hire union 
carps **rs or union bricklayers, and so forth, if he does not wish to do so. 
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We are dealing here with the old-craft unions of the country, who have been 
in existence for nearly a hundred years. At least some of them have been in 
existence for that long. We have had no trouble with the craft unions for 
many years. For more than 75 years Congress had not dealt in the labor field 
at all; yet there have always been bricklayers, and carpenters, and typographers, 
and the other craftsmen, who belong to their unions. 

It will be seen that there is a solid foundation for our contention 
that there is general agreement on the part of labor, management, and 
the Government with respect to the object of validating the prehire 
agreement in the building and construction industry. It will also 
be seen that insofar as this object is concerned both S. 505 and S. 748 
seek to achieve the same result. The word “certification” used in 
S.'748 should not be permitted to obscure the fact that under that bill 

rehire agreements would also be validated. There is a difference 

vetween the bills only with respect to method. 

The building and construction trades department supports the 
method chosen by S. 505 to accomplish the object of validating the 
prehire agreement in the building and construction industry (sec. 
603(a), p. 48, line 20 to p. 50, line 9). We are of the view that this 
bill strikes the most sensible balance between the economic needs of the 
industry and the preservation of freedom of choice by the employees. 

In the normal case, the employer will make his collective bargaining 
agreement, assuming that he will operate on a union basis, with the 
union which in fact represents the building and construction workers 
who will be employed on the project. Since the employer will usually 
utilize the union facilities for the procurement of a substantial por- 
tion or all of his manpower, he will make his contract with the union 
which in fact represents the trade or trades that he will employ. In 
the Guy F. Atkinson case, for example, the employer made his agree- 
ment with the Operating Engineers Union and there can be no ques- 
tion but that the particular union there involved did represent the 
operating engineers who were actually employed on the job. The eco- 
nomics of the situation are such that an employer who is operating on 
a union basis will have almost no incentive to make so-called sweet- 
heart agreements in this industry. The facts in the building and con- 
struction industry must be distinguished from the facts in the manu- 
facturing industry where the employer staffs his plant with persons 
who have no particular relationship to any union and the “sweet- 
heart” device is utilized to defeat the efforts of bona fide unions to 
secure representational rights among the employees. 

Of course if an employer thinks he can operate his job on a non- 
union basis, he will have no reason for entering into an agreement with 
any kind of union. 

Let us assume, however, that for some reason or other the employer 
wishes to make an agreement with a “union” which does not have any 
representational relationship to the employees who will be employed 
on the job. Under these circumstances, the provisions of the second 
proviso will come into operation. The second proviso which appears 
on page 49, line 23 to page 50, line 3, provides “that any agreement 
to which clause 1 of this subsection applies not otherwise constituting 
a bar to a petition filed pursuant to section 9(c) or 9(e) shall not be- 
come a bar to such petitions solely by reason of this subsection.” 

Under this provision, as soon as a representative number of yeratg 
ees have actually been hired they can file a petition to decertify the 
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union or to rescind any union security provisions in the agreement, 
or a rival union may file a petition for certification. In this regard, 
it will be noted that the usual rule of the Board described above in 
connection with the Wilmington case to the effect that a labor agree- 
ment made when there is no majority, nevertheless constitutes a bar to 
election proceedings, will be changed. In other words, a prehire 
agreement under section 603 of S. 505 will not constitute an unfair 
labor practice in the building and construction industry, but it will 
not have the power of preventing the utilization of the election ma- 
chinery of the Board for the purpose of registering the choice of the 
employees in the event there is any need for utilizing such machinery. 

In this regard, it should be noted that the comparable provisions 
of S. 748 will not affect the status of the so-called sweetheart agree- 
ment as a bar to a petition for certification or for decertification. A 
union which chooses not to be certified and to make a sweetheart 
agreement will continue to be able to do so under S. 748 and the Wil- 
mington case rule will continue to apply to protect the status of such 
agreement under the representation provisions of the act. The lan- 
guage in the second proviso of section 506(b) reading that— 

The Board finds that a substantial number of employees presently employed 
by the employer in the bargaining unit assert that the labor organization is not 
a representative as defined in section 9(a)— 
is a condition to the new certification without election procedure. It 
does not affect the status of the sweetheart agreement as a bar to 
representation proceedings. Furthermore, under the facts of the in- 
dustry it is an illusory provision since by definition the contract and 
certification will be made prior to employment of any or a substantial 
number of employees. Therefore, in almost all cases where the certifi- 
cation procedure is employed there will be no basis for the Board to 
inake such findings. Also, when a certification is issued it will pre- 
sumably be valid for the customary 1-year period and the Board 
would therefore not be able to upset its previous certification by 
making such a finding after a substantial number of men have been 
employed. 

There are other objections to the method proposed by 5S. 748 to 
achieve the object of validating the prehire agreement in the building 
and construction industry. I must respectfully differ with the wit- 
ness for the Associated General Contractors who testified with respect 
to the problem of the new employer entering an area where there is 
a labor agreement between the union and the employer association. 
The second proviso of section 506(b) makes it explicit that the cer- 
tification without election procedure “shall not apply where there is 
no history of a collective beicaiaiian relationship between the peti- 
tioning employer and labor organization prior to the current agree- 
ment.” The employer who is not a member of the association cannot 
satisfy this proviso by making a unilateral declaration of his intent to 
abide by local bargaining conditions. This would not establish a 
“history of a collective bargaining relationship between the petition- 
ing employer and labor organization prior to the current agreement.” 
The only way in which such new employer could come within the 
scope of the certification without election procedure is if the associa- 
tion would be considered the “employer,” then the new employer by 
act of membership would become covered by the preexisting certifica- 
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tion or preexisting collective bargaining relationship. Of course, if 
there were no such association it would appear impossible to meet 
the problem through the certification without election procedure as 
proposed in S. 748. 

In this connection, I believe it may be of interest to the subcom- 
mittee that the National Labor Relations Board expressed itself as 


follows in the case of Plumbing Contractors Association of Baltimore, 
93 N.L.R.B. 1081, 1082: 


Nor do we find merit in the petitioner’s contention that jurisdiction should 
be asserted over McCann as part of the association. Although McCann is not 
a member of the association, it customarily adheres to the terms of the collective 
bargaining agreements negotiated between the petitioner and the association, 
has agreed in advance to adhere to the terms of such agreements, would join the 
association if asked, and would prefer to bargain through the association. 
The association, however, will not act as the bargaining agent of any employer 
which is not a member of the association, irrespective of such nonmember’s 
desires or his adoption of the terms of the association agreements. As the 
3oard has recently reiterated, the basic requirement for inclusion in a multi- 
employer unit, and hence for basing jurisdiction upon the totality of the 
operations of all the employers in the unit, is “participation in joint bargaining 
as a group.” It is not sufficient that an employer customarily adopts the terms 
of the agreement negotiated by the multi-employer group, or agrees in advance 
to be bound thereby. As McCann has not participated in group bargaining 
through the association, we must base our jurisdictional findings as to McCann 
on McCann’s individual operations, rather than on the operations of the associa- 
tion. Accordingly, we shall dismiss the petition as to McCann. 


The certification procedure would also have an adverse effect on the 
Joint Board for the Settlement of Jurisdictional Disputes which 
under the chairmanship of Richard Mitchell has performed a splendid 
job for the industry and for the public. Professor Cox gave testi- 
mony on this subject in the hearings before this subcommittee last 
year (at pp. 385-388). Although the language with respect to the 
definition of the “unit” in S. 748 differs from the language in S. 3738, 
which was the subject of his comments, we believe that the same 
objection is applicable. 

Needless to say, we are in complete agreement with the spokesman 
for the Associated General Contractors concerning the problems 
caused by the effort of industrial unions to invade the building and 
construction industry. As we see the problem, however, it arises 
more in terms of restrictive clauses in agreements which prevent the 
utilization of contractors by industrial enterprise, rather than pro- 
tection of building and construction employers from efforts of indus- 
trial unions to secure recognition from them when they are in con- 
tractual relationships with Building and Construction Unions. If 
such problems should arise it is doubtful that the Building and Con- 
struction Trades Unions will in fact require the protection of section 
8(b) (4) (C) of the act. 

Now I should like to say a word about the reference made to the 
“agreement” of the Building Trades in 1957 to procedures comparable 
to the certification without election provisions of S. 748. It is true 
that at that time union members of a committee, including Govern- 
ment, management, and labor representatives, did consent to a pro- 
gram which included certification without election procedures. In 
doing so, we recognized that this procedure was less desirable, from 
our point of view, than the original position we had taken in support 
of the provisions of S. 1973 in 1951, and S. 2650 in 1954. Our action 
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in this regard was taken in the context of a wider agreement in which 
there had been concessions made on both sides. The entire agreement, 
however, was not fulfilled and we, therefore, do not consider that 
either side is bound in any way by the legislative provisions of S. 1614 
(March 18, 1957). 

Flattering though it may be it would of course be entirely wrong to 
believe that the assertion of, or “agreement” of any particular group 
with a legislative position has any particular binding effect with re- 
spect to the legislative result. The fact is that the original stand 
taken by S. 1973 in 1951, which was amplified in greater detail by 
S. 2650 in 1954, and S. 3974 in 1958, has been considered and approved 
by the Senate Labor Committee on three separate occasions. The 
fact, also, is that this stand on the prehire agreement has been passed 
by the Senate twice. In contrast, the certification without election 
procedure set forth in 8. 748 has never been approved by this commit- 
tee and has never been passed by the Senate. These considerations, 
in our judgment, are of much more substantial character than the 
reference to the Labor-Management Committee proceedings of 1957. 

For all of these considerations, we urge that this committee report 
favorably the prehire agreement provisions of S. 505. 

Turning to the second clause in the new section 8e proposed by sec- 
tion 603a or S. 505, I would point out that the 7-day grace period 
provision was considered carefully and adopted by the Senate in 
1952 and it was again adopted in 1958. I refer the committee to my 
previous testimony on the subject and to the various reports of the 
Senate Labor Committee which have approved this provision. 

With respect to clauses 3 and 4, I would also refer the committee 
to my previous testimony at pages 893 and 895 of the 1958 hearings. 
These clauses are intended to place a statutory foundation under the 
union referral systems and hirings halls which have been approved 
by the Board in the Mountain Pacific case. They are entirely di- 
vorced from the problem of union membership as a condition of em- 
ployment and would provide clear legislative authority for the pro- 
cedures which are now the subject of varying administrative inter- 
pretations. 

In presenting this testimony I wish to make it clear that the De- 
partment has not in any way decreased its previous insistence on re- 
storing the organizational rights of building trades unions by appro- 
priate modification of section 8(a) (4) (@) and reversal of the Denver 
building and construction trades rule. As we understand it this sub- 
ject, together with many other problems of complex character which 
are all of extreme interest to the building and construction unions 
will be given early consideration in the second stage of this legislative 
procedure. 

I should like to say in this connection that although we recognize 
the need for careful consideration of the contending positions with 
respect to these matters that the Taft-Hartley Act has been on the 
books for 1114 years. I have tried as the spokesman for the building 
and construction trades department to present over the years patiently 
and persistently the serious need for legislative relief for the unions 
comprising the department and the industry. It is, of course, a fact 
that the Wagner Act stayed on the books without change for some 
12 years. We believe that since a corresponding period of time has 
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now elapsed for the Taft-Hartley Act the second stage of this legis- 
lative procedure should be carried forward with all possible expedi- 
tion so that the necessary changes can be made in this session of the 
Congress. 

Senator Kennepy. Mr. Gray, I want to thank you for that state- 
ment, very much. 

I want to ask your opinion of the language of the administration 
bill ostensibly aimed at the Denver Building Trades case. Do you 
feel that the language would give you the relief which you want? 

Mr. Gray. We prefer the language in S. 505—you are talking about 
the secondary boycott provisions ? 

Senator Kennepy. Yes. 

Mr. Gray. No, sir; I don’t think it would give us the relief that we 
are after. 

Let us get the whole situation. Here is a man going to put up a 
building structure. He is a client. He selects a general contractor 
who in turn gets bids from an excavation and foundation contractor, 
that would be his first one. Let us assume that that contractor starts 
and there is a dispute between him and the Operating Engineers and 
the Teamsters over wages, or whatever it may be. That job stops, and 
it affects the employment opportunities of the painter who performs 
the last operation on the ae To begin with, the general contractor 
takes on his 10-percent profit off that subcontract. So he is not a 
disinterested or secondary person. He is directly invloved. And that 
goes all the way down the line through those building operations. 
And the only real relief we can get from the secondary boycott is to 
consider that construction one operation no matter what type of craft 
is employed on it. And due to the fact that one is affected by the 
actions of the other, it should be considered as a unit, and it should 
not be classified as a secondary boycott in support of one to the other. 
And I don’t think that the administration bill takes that viewpoint. 

Mr. Kennepy. The phrase “history of collective bargianing,”’ which 
is in the administration bill, and which is not in our bill, would 
necessitate any contractor who had not had a personal history of 
collective bargaining, it would necessitate his joining the general con- 
tractor’s association or a comparable association, if he were bidding 
in a strange part of the country, in order to establish such a history; 
isn’t that right ? 

Mr. Gray. That is more or less of a legal question. 

Mr. Suerman. I think, Senator, that is the view we take of it. 
Under existing Board law it would be impossible for any person to 
show such a history of collective bargaining unless he could become 
the employer with the historical relationship, and the only way he 
could do that is become a part of a member of the organization. And 
if I may say, to supplement what President Gray has said in connec- 
tion with your question on the secondary boycott, that as I recall 
the language in S. 748, it is rather carefully drawn to apply only to 
situations of joint venture and relationship between contractor and 
subcontractor. If I got the broad effect of President Gray’s statement, 
and I think I did, he is talking about the job as a single entity. And 
that section could be very easily evaded by having the contractual 
relationship in the case of a nonunion employer be directly with the 
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owner rather than with the general contractor, or as part of a joint 
venture. 

In addition to that, we have our problems with this section that 
has been so much the subject of discussion in connection with organ- 
izational picketing which would also be involved in this matter, 
because, as we read the provisions of that bill, what of the effect of 
the variations on 8(b) 4(a), it would not affect the new provisions with 
reference to organizational picketing. 

Now, that word “threaten” in there applicable to the employer 
which today creates no problem, would be translated for us in terms 
of this kind of asituation. It is quite normal for the business agent to 
advise the general contractor, for example, if there is a nonunion con- 
dition on the joo. The word “threaten,” however, is of such vague 
character, especially since some of the gentlemen who represent build- 
ing trades are not particularly small men, that when they appear 
on the scene and make that statement, that the persons hearing it 
might feel he was being threatened. So that in that regard there 
would be a very serious problem created. And I might say also from 
the standpoint of the Government in administering this, you would 
have a lot of litigation based on false statements. 

Senator Kennepy. Would you please identify yourself for the 
record, Mr. Sherman ? 

Mr. Suerman. My name is Louis Sherman, and I am here as legal 
counsel for President Gray of the building trades. 

Senator Kennepy. I might say, Mr. Sherman, that we are very 
pleased that you are going to be a member of the panel of experts 
that are going to make a study of the building and construction indus- 
try. Weare very pleased that you have accepted the invitation. 

Mr. SHerMan. lam very highly honored to accept. 

Mr. Gray. I want to say in connection with this legislation that 
our position was taken with President Meany and our executive coun- 
sel at a recent meeting, and my provisions here was based on the agree- 
ment and understanding reached at that meeting. 

Senator Kennepy. The last question I had, Mr. Gray—and perhaps 
Mr. Sherman would want to comment on it—is regarding the signifi- 
cance of this word “certification” in the administration bill. Now, 
it is my understanding that using the certification process might en- 
danger the very successful work of the National Joint Board for the 
settlement of jurisdictional disputes by unsettling jurisdictional dis- 
putes between the members of the construction unions. 
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(By direction of the Chairman, the following decision of the Na- 
tional Labor Relations Board was incorporated into the record :) 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Case No. 19—-CC-104 


LocaL No. 2247, UNrrep BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA, 
AFL-CIO AND FULLER PAINT & GLASS COMPANY 


Case No. 19—CC—106 


UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA, AFL-CIO Anp Its 
LOcAL No, 2247 AND FULLER PAINT & GLASS COMPANY 


ORDER 


On March 21, 1958, Trial Examiner Martin S. Bennett issued his Intermediate 
Report and Recommended Order in the above-entitled proceeding, finding that 
Respondents have engaged in certain unfair labor practices and recommending 
that it take specific action to remedy such unfair labor practices, and on the 
same day the case was transferred to the National Labor Relations Board. No 
statement of exceptions has been filed with the Board, and the time for such filing 
has expired.’ 

Pursuant to Section 10 (c) of the National Labor Relations Act, as amended, 
and Section 102.48 of the National Labor Relations Board rules and Regulations 
Series 7, the Board hereby adopts the findings, conclusions and recommendations 
of the Trial Examiner as contained in the Intermediate Report and Recom- 
mended Order and makes the following Order : 

Ir Is HEREBY ORDERED that Respondents, United Brotherhood of Carpenters 
and Joiners of America, AFL-CIO, and its Local No, 2247, their officers, repre- 
sentatives and agents, shall: 

1. Cease and desist from inducing and encouraging the employees of Denali- 
McCray Construction Company, C & R Builders, or any other employer to engage 
in a strike or concerted refusal in the course of their employment to perform 
services for said employers, where an object thereof is to force or require Fuller 
Paint & Glass Company to bargain with the said Unions as the representative 
of its employees so long as Local 1140, International Brotherhood of Painters, 
Decorators, and Paperhangers of America, AFL-CIO, or any labor organization 
other than Respondents, is the duly certified bargaining representative of said 
employees under the provisions of Section 9 of the Act. 

2. Take the following affirmative action which the Board finds will effectuate 
the policies of the Act: 

(a) Post at its business office in Juneau, Alaska, copies of the notice attached 
hereto as Appendix A. Copies of said notice, to be furnished by the Regional 
Director for the Nineteenth Region, shall, after being duly signed by official 
representatives of Respondents, be posted by them immediately upon receipt 
thereof, and maintained for sixty (60) consecutive days thereafter in conspicuous 
places, including all places where notices to members are customarily posted. 
Reasonable steps shall be taken by Respondents to insure that said notices are 
not altered, defaced, or covered by any other material ; 

(b) Mail to the Regional Director for the Nineteenth Region signed copies of 
the notice attached hereto as Appendix A for posting at the offices of Fuller Paint 
& Glass Company, that company willing, in places where notices to employees 
are customarily posted ; and 





1 Exceptions were due in this proceeding on April 14, 1958. On that date Respondents 
filed a motion for extension of time for filing exceptions, which motion was denied by the 
Board pursuant to Section 102.45(a) of the Board’s Rules and Regulations. This section 
states that ‘trequests for an extension must be received by the Board 3 days prior to the 
due date.’”” By telegram dated April 14, 1958, the Respondents requested reconsideration 
of denial of motion, and on April 21 and 23, 1958, respectively, filed exceptions and supple- 
mental exceptions to Intermediate Report. The request for reconsideration is hereby 
denied. As the exceptions were not timely filed within the meaning of Sections 102.46 and 
ones {eorecr's 102.83) of the Board’s Rules and Regulations, they will not be considered 

y the Board. 
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(c) Notify the Regional Director for the Nineteenth Region, in writing, within 
ten (10) days from the date of this Order, what steps they have taken to comply 
herewith. 

By director of the Board: 


FRANK M. KLEILER, Evecutive Secretary. 
Dated, WasHINneTON, D.C., May 15, 1958. 


APPENDIx A 


NoticE TO ALL MEMBERS OF UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF 
AmeriIcA, AFL-CIO, ANpD Its Loca No. 2247, AND TO ALL EMPLOYEES OF FULLER 
Paint & GLASS COMPANY 


Pursuant to an order of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, we hereby give notice 
that: 

We will not engage in or induce or encourage employees of Denali-McCray 
Construction Company, C & R Builders, or of any other employer to engage in 
a strike or a concerted refusal in the course of their employment to perform any 
services, where an object thereof is to force or require Fuller Paint & Glass 
Company to recognize or bargain with the undersigned Unions as the representa- 
tive of the employees of said Company, so long as Local 1140, International 
Brotherhood of Painters, Decorators, and Paperhangers of America, AFL-CIO, 
or any labor organization other than the undersigned, has been certified as the 
representative of such employees under the provisions of Section 9 of the 
National Labor Relations Act. 

Loca. No. 2247, UNITED BRoTHER- 
HOOD OF CARPENTERS AND JOIN- 


ERS OF AMERICA, AFL-CIO 
(Labor Organization) 


Date (odin i ed ee DE). cscs heteitewnmae bee 
(Representative) (Title) 
UNITED BROTHERHOOD OF CAR- 
PENTERS AND JOINERS OF AMER- 
Ica, AFL-CIO 
(Labor Organization) 
DINE sich ciidscce eden belelielnettacibadamiaielinn DG iia haieiitata te cindinnicciatigeninin ee 
(Representative) (Title) 


This notice-must remain posted for 60 days from the date hereof, and must 
not be altered, defaced, or covered by any other material. 


36532—59-—— 38 
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IR-(SF)-521 
Juneau, Alaska 
UNITED STATES OF AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Division of Trial Examiners 
Branch Office, San Francisco, California 


Case No. 19-CC-104 


LocaL No. 2247, UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA, 
AFL-CIO, AND FULLER Patnt & GLASS COMPANY 


Case No. 19—CC-106 


UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA, AFL-CIO, ANp 
Its Loca No. 2247 AND FULLER Paint & GLASS COMPANY 


Charles M. Henderson, for the General Counsel. 
Gordon W. Hartlieb and John Rader, of Anchorage, Alaska, for Respondents. 
Before: Martin S. Bennett, Trial Examiner. 


INTERMEDIATE REPORT AND RECOMMENDED ORDER 
STATEMENT OF THE CASE 


This proceding is brought pursuant to a complaint issued by the General Coun- 
sel of the National Labor Relations Board against Respondents United Brother- 
hood of Carpenters and Joiners of America, AFL-CIO, and its Local No. 2247, 
herein called the International and Local 2247. The complaint, dated Decem- 
ber 31, 1957, alleged that Respondents had engaged in unfair labor practices 
within the meaning of Section 8(b) (4)(C) of the Act and copies thereof, the 
charges upon which it was based, and notice of hearing were duly served upon 
Respondents.” 

‘Lhe culmp.aint alleged that International Brotherhood of Painters, Decorators, 
and Paperhangers of America, Local 1140, AFL—-C1O, was duly certified by the 
Board on June 24, 1957, as the representative of certain employees of Fuller 
Paint & Glass Company in an appropriate unit; that Fuller at all times material 
herein has recognized that labor organization as the representative of those 
employees who inier alia install acoustical tile and marlite; that Respondents, 
claiming that the installation of marlite and acoustical tile is within their craft 
jurisdiction, demanded that Fuller utilize their members in the performance of 
such work and deal with Respondents with respect to such employees; that 
Fuller was subcontractor on two projects in Douglas and Juneau, Alaska; and 
that Respondents directed employees of Fuller, general contractors and other 
subcontractors to cease installing marlite and acoustical tile and cease working 
on the jobs with the object of requiring Fuller to recognize and bargain with 
Respondents as the representative of employees performing such work. Respond- 
ents’ duly filed answer denied the commission of unfair labor practices, aenied 
that the certification covered the work in question, denied that Respondents 
sought recognition as the representative of the employees of Fuller and claimed 
that the National Joint Board of the building and construction industry had 
awarded this disputed work to Respondents. 

Pursuant to notice, a hearing was held at Juneau, Alaska, on January 27, 28 
and 29, 1958, before the undersigned duly designated Trial Examiner. ‘The par- 
ties were represented by counsel who were afforded full opportunity to be heard, 
to examine and cross-examine witnesses, and to introduce relevant evidence. At 
the close of the hearing, the parties were afforded an opportunity to argue orally 
and to file briefs. Oral argument was waived and briefs have been received from 
the General Counsel and Respondents. 


1The complaint originally included allegations of violations of Section 8(b)(2) and 
(1)(A) of the Act arising out of the same conduct described below. These allegations 
were dismissed during the hearing upon motion of the General Counsel. 
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Upon the entire record in the case, and from my observation of the witnesses, 
I make the following: 


FINDINGS OF FAcT 
I. The Business of the Employers 


Fuller Paint & Glass Company is an Alaska corporation whose principal office 
is located in Anchorage, Alaska. It is engaged as a paint and glass contractor in 
the building and construction industry throughout the Territory of Alaska and 
installs floor tile, acoustical tile, marlite and other materials. Fuller annually 
purchases raw materials valued in excess of $1,000,000 which are shipped from 
the United States to the Territory of Alaska. During the period material herein, 
Fuller had a subcontract with Denali-McCray Construction Company to install 
marlite and flour tile, inter alia, in a school under construction at Juneau, Alaska. 
The contract price for the school job was $1,750,000 and the subcontract price 
with Fuller was approximately $125,000. Fuller also had a subcontract with 
C & R Builders, Inc., in the amount of approximately $21,000 for the installation 
of marlite and acoustical tile in a school under construction at Douglas, Alaska. 
The contract price for the school was approximately $563,000. 

Denali-McCray Construction Company is a joint venture of E. H. Elwin, d/b/a 
Denali Engineering Company, and A. Walter McCray, d/b/a McCray Marine 
Construction. In connection with the Juneau school construction project, it 
imported into the Territory in 1957 raw materials valued in excess of $500,000. 
The Board has previously asserted jurisdiction over this Juneau school con- 
struction project. See Local 16, International Longshoremen's and Warehouse- 
men’s Union (Denali-McCray), 118 NLRB No. 12, C & R Builders, Inc., is a 
Washington corporation with its principal office in Seattle, Washington. It 
annually performs construction contracts in the Territory of Alaska valued in 
excess of $1,000,000. 

I find in view of the foregoing that the operations of Fuller, Denali-McCray, 
and C & R Builders, affect commerce and that it would effectuate the purposes 
of the Act to assert jurisdiction herein. 


II. The Labor Organizations Involved 


United Brotherhood of Carpenters and Joiners of America, AFL-CIO; its 
Local No. 2247; and Local 1140, International Brotherhood of Painters, Decora- 
tors, and Paperhangers of America, AFL-CIO, are labor organizations admitting 
to membership the employees of Fuller. 


III. The Unfair Labor Practices 


A. The certification; background 


Painters Local 1140 filed a representation petition in Case 19-RC—1981 cover- 
ing the employees of Fuller and this ultimately resulted in an agreement for a 
consent election. It is to be noted that the petition indicated that Carpenters 
Local 1281 in Anchorage was interested in the issue. An election was duly 
conducted among the Fuller employees and all 9 votes cast were in favor of 
Painters Local 1140; it does not appear that any labor organization participated 
in the election. On June 24, 1957, Painters Local 1140 was duly certified as 
the bargaining representative of “All employees of the Company engaged in 
the installation of soft tile, acoustical tile, marlite, linoleum, venetian blinds 
and like materials and glaziers, excluding office clerical, supervisors as defined 
in the Act, and all other employees.” 

Although Fuller maintains only one office, in Anchorage, it installs floor 
coverings, tile and glass throughout the entire Territory. And while the 9 
employees who were eligible to vote and did vote in the election are based in 
Anchorage, it is to be noted that these men perform work throughout the 
Territory ; indeed, several cast their ballots by mail while employed on projects 
elsewhere in the Territory. As is apparent, the certification on its face im- 
posed no geographical restrictions and does embrace work other than the in- 
Stallation of acoustical tile and marlite. I find, contrary to Respondents, that 
the certification covered the employees of Fuller and in no way was predicated 
on the geographical jurisdiction of Local 1140 within its International; stated 
otherwise, it referred to personnel performing certain jobs. 
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Fuller has had contractual relations with Local 1140 since its, Fuller's, forma- 
tion in January 1956 and has never enjoyed a contractual relationship with any 
other labor organization. The most recent of these contracts is dated September 
19, 1957, with a duration of 2 years. While Fuller does belong to the Alaska 
Chapter of the Associated General Contractors, that organization does nut bar- 
gain and never has bargained for Fuller which negotiates and signs its own 
contracts. This membership is in the nature of an associate membership 
primarily for the purpose of keeping posted on developments in the construction 
field as reflected in AGC publications. 

Turning to the present case, it stems from a dispute between Fuller and Re- 
spondents resulting from the efforts of the latter to control the supply of work- 
men to install acoustical tile and marlite on projects undertaken by Fuller, 
Fuller taking the position that pursuant to the certification and ensuing contract 
it was bound to deal with Painters.” The evidence set forth below relates to 
developments in this dispute that took place in Juneau and Douglas, Alaska, in 
August of 1957 and thereafter. The issue is whether Respondents brought about 
work stoppages for the purpose of requiring Fuller to recognize or bargain with 
them within the meaning of Section 8(b) (4) (C) of the Act. 

By way of background, it is to be noted that the dispute between Carpenters 
and Painters antedates the Juneau and Douglas jobs in the fall of 1957 as well 
as the certification of Painters in June of that year for the record discloses that 
there were discussions on this matter during the previous March as well as 
thereafter. 

Early in 1957, Fuller had a subcontract with C & R Builder's to install marlite 
in a hospital at Seward, Alaska, and had assigned a carpenter to the job. The 
job having fallen behind schedule, Fuller assigned several of its own painters, 
also referred to herein as soft tile mechanics, to speed up the job. On this 
occasion, the carpenters on the job, apparently those working for the general 
contractor, refused to work with the soft tile mechanics. 

As a result, a meeting was held in March of 1957 between representatives of 
Fuller, the general contractor, and Carpenters at the Fuller office in Anchorage. 
Present for Carpenters were Verne Ingram, business agent of its Anchorage local, 
and Frank Marshall, International Representative for the Territory; 
Marshall is involved in the incidents attacked in the complaint. At this meeting, 
Maurshall and Ingram wanted Fuller to remove the soft tile mechanics, i.e., 
painters who were presumably not members of Carpenters, from the job and to 
finish the project with the lone carpenter previously assigned to the job who 
presumably was a member of the Carpenter organization. 

About 2 weeks later, late in March or around the first of April, another meeting 
on this issue was held in the Anchorage office of the Alaska Chapter of the 
Associated General Contractors. Marshall and Ingram were present, as well as 
representatives of AGC, Fuller and Painters Local 1140: represneting the latter 
was Business Agent Thiege. 

The two Carpenter representatives claimed that the installation of marlite 
and acoustical tile was work for carpenters and that “there would be trouble on 
the jobs if we employed any men other than carpenters.” Some discussion was 
had of an alleged letter written by the local head of the AGC wherein he indicated 
that this work fell within the jurisdiction of Carpenters. The Fuller repre- 
sentatives then asked whether the Carpenter organization would admit the soft 
tile workers into their organization, at least by way of permit, if Fuller were to 
award this work to carpenters. Ingram, in the presence of Marshall, said that 
carpenters would not do so; Marshall remained silent and did not dispute this 
statement. As set forth above, Fuller was signatory at that time to a contract 
with Painters covering all its employees. 

There was then talk of submission of the dispute to the Joint Board of the 
Building and Construction Industry for settling jurisdictional disputes. All 
present were interested in an area decision disposing of this jurisdictional battle 
rather than a job decision which would not settle future construction disputes. 
I find, however, that Fuller did not become party on this occasion to a submission 
to the Joint Board. It appears that Painters and Carpenters did agree to submit 
the dispute but, as Willis testified, “it was agreed that they would submit to the 


only 


2? Marlite is a prefabricated plastic wallboard which is applied to a wall by adhesive. 

8 The findings as to these earlier discussions are based upon the uncontroverted testt- 
mony of Jerry Willis, manager of the Fuller floor covering department. Willis was a 
lear and forthright witness whose testimony has been credited here as elsewhere. 
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Dunlop board, and we in turn got our data together [concerning the size and 
nature of the Seward project] and turned it over to the Painter local. We did 
not submit anything to that Board. We just photostated this and turned it over 
to the local 1140 in Anchorage.” 

A third meeting was held on or about May 7 in the AGC office with the same 
parties represented. By this time there had been a work stoppage on another 
project in Anchorage. Fuller had sent out two of its men, covered by the con- 
tract with Painters, to install acoustical tile and the carpenters working on the 
job had walked off; in doing so, they claimed this work and stated that the 
general contractor would get no carpenters if carpenters were not used on 
installation of this acoustical tile. As a result, Fuller used manpower supplied 
by the Carpenters on this job and the other carpenters resumed work for the 
general contractor. I find, contrary to Respondents, that the AGC representative 
was not an agent of or acting for Fuller. 

The certification followed in June but the dispute broke out again in July 
or August over the construction of Fuller’s own building in Anchorage to which 
Fuller had sent its own men to install acoustical tile and marlite. Business 
Agent Ingram of the Anchorage local of Carpenters spoke with the job steward 
around 10 a.m. one morning, after which the steward told the carpenters to 
leave. The steward informed Willis that they would not work if Fuller em- 
ployees installed marlite. As a result, Fuller withdrew its employees for about 
10 days until the carpenters had finished most of their work and then Fuller 
returned its own workmen to the project. Another meeting was held in the 
AGC office with further discussion of the dispute and its submission to the Joint 
Board. Again Fuller agreed only to submit data to Painters Local 1140 and 
the record will not support a finding that Fuller agreed to become party to a 
submission of the dispute to the Joint Board. I find that in these meetings with 
Fuller, the representatives of the Carpenter organization were bargaining with 
Fuller as to who would work for Fuller. 


B. The Juneau project 


Work on the Juneau school project was commenced on or about August 10, 
1957, by Fred Esquavil and his brother, both employees of Fuller who had been 
sent from Anchorage. Later, two additional men were sent to the job, one each 
from Anchorage and Fairbanks. The job ultimately had six or seven employees 
with the remainder of the crew hired locally in Juneau. This project involved, 
inter alia, the installation of marlite but not acoustical tile.‘ Esquavil who 
voted in the election leading to the certification of Painters, was classified as a 
foreman on this job by Fuller, but it appears that he was more in the nature of 
a working foreman or leadman; however whether or not he was properly in the 
bargaining unit, the resolution of the instant issue is identical. 

A number of carpenters were already at work on the project as employees of 
the general contractor, Denali-McCray. According to Esquavil, as he was about 
to start work on August 10, the Carpenters’ job steward, Stevens, approached ; 
ascertained that the Esquavil brothers carried membership cards in Painters; 
and stated that these cards did not cover the installation of marlite, because 
that work “belonged to the Carpenters.” Fred Esquavil replied that Fuller had 
already assigned the work to its employees and that they were members of 
Painters. 

About 20 minutes later, Stevens returned, accompanied by Business Agent Hill 
of Carpenters Local 2247. Hill told the two Esquavils that if “we intended to 
put on marlite under the Painters’ jurisdiction that they would pull the car- 
penters off the job * * * they wanted an assignment from Fuller * * * that if 
we intended to put on marlite we would also have to finish the entire building 
by ourselves.” The two Esquavils continued to install the marlite and about 
one-half hour later the carpenters working for Denali-McCray started to walk 
off the job. Superintendent Reiter of Denali-McCray asked Esquavil to stop 
working on the marlite in order to prevent a work stoppage by carpenters while 
he assessed the situation and as a result, the Fuller crew performed no further 


work that day. Hill did not deny this incident but placed it as occurring on 
August 12. 


4Business Agent Hill of Carpenters Local 2247 erroneously testified that the job also 
involved the installation of acoustical tile. The testimony of Esquavil and Superin- 
tendent Reiter of Denali-McCray discloses the contrary and I so find. 
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On August 12 or 13, the two Esquavils resumed work and started preparations 
to install the marlite. Ten or fifteen minutes later, Stevens and Hill appeared 
on the scene and announced that the carpenters would leave if the Esquavils 
installed the marlite. The two unions representatives also made a similar state- 
ment of intent to Superintendent Reiter. The installation was started never- 
theless and the carpenters stopped work. Reiter prevailed upon the two Fuller 
employees to abandon the installation, at least temporarily, and to work on other 
matters. They agreed to do so and devoted themselves for the remainder of the 
day, as well as most of the week, to working on their inventory; the carpenters 
promptly returned to work. It is to be noted that Reiter was motivated herein 
by the hope that the Joint Board would issue its decision that week. 

On Saturday, August 17, with the inventory work completed and having in- 
formed both Reiter and Hill of their intent to do so, the Fuller men started 
work on the marlite. Hill had threatened again on that day to pull the car- 
penters if the Fuller crew resumed work and as soon as the Fuller men started 
on marlite the carpenters ceased work. 

On or about Monday, August 19, the Fuller men offered to restrict themselves 
to priming the walls for a few days, a task which the carpenters did not claim; 
this was done and the net result was that everyone worked. By August 21, it 
being impractical to prime the walls to far in advance, Esquavil notified both 
Reither and Hill that he intended to resume work on marlite. The Fuller crew 
did so and the carpenter crew immediately left individually or in small groups, 
Business Agent Hill admitted that he had directed the carpenters to leave on 
August 21. 

On August 20, it may be noted, Esquavil proposed to Hill and Stevens that he, 
Esquavil, use a composite group with the Carpenter organization controlling its 
own men. According to Esquavil, Hill refused, stating that “They wanted an 
assignment of the work.” According to Hill, he had agreed to such a plan with 
a local official of Painters but, on the following day, August 21, learned from 
his job steward that Esquavil would not carry out this agreement. I credit 
Esquavil’s clear testimony herein for it attributes to Hill a course of conduct 
consistent with that which Hill admittedly followed. 

On August 21 Esquavil was working alone, his brother having left and a new 
employe, Dodd, from Juneau, having refused to work. At this time the car- 
penters on the project stopped work and surrounded Esquavil; an incident was 
averted by the intervention of Reiter. Hill and Stevens were included among 
this group of carpenters. On August 22 reinforcements arrived from Anchorage 
in the person of Mark Kenney, Fuller’s foreman in charge of field operations and 
Esquavil’s superior. On August 23, Esquavil and Kenney started installing the 
marlite; the carpenters promptly stopped work. On Saturday, August 24, both 
men worked, the carpenters stopped work and surrounded the two men, and 
again Reiter broke it up. On Monday, August 26, the carpenters returned to 
work and the project was completed in due course. It appears that the Car- 
penters International had instructed its local people to return to work on this 
date. 

Esquavil testified, and I find, that he had told Hill from the beginning of the 
project through August 24 that he would use any carpenters who were qualified 
to install marlite. Hill had refused this offer unless Carpenters was given an 
assignment of the work. Esquavil also told Hill during this period that if Fuller 
used carpenters they would work under the jurisdiction of Painters. 

Hill admitted that he had pulled the job on August 21 as well as other occasions 
and that he would not have done so had carpenters been used. He also admitted 
that he would have made Fuller hire men through the Carpenters Union and that 
this work would have been performed under a Territory-wide contract then in 
effect between the Alaska Council of Carpenters and the Alaska Chapter of the 
Associated General Contractors, received in evidence herein. I find in view of 
the foregoing that Respondent, Carpenters Local No. 2247, through its agent, 
Business Agent Hill, directed and engaged in these walkouts and cessations of 
work with the object of having this work performed by members of the Carpen- 
ters Union rather than Fuller employees and also with the necessary corollary 
of having this work performed under the contract then in effect in the Territory 
between the Carpenter organization and the Alaska Chapter of AGC. 


5 Respondents have stressed the fact that the Painters’ wage scale in Juneau was 
lower than the Anchorage scale and that Fuller paid Juneau men this lower scale. This 
was done with the approval! of Painters and I do not see the relevancy of this to the basic 
issue. 
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C. The Douglas project 


This project involved both the installation of marlite and acoustical tile on a 
school under construction in Douglas, Alaska, adjacent to Juneau. The dispute 
between Carpenters and Painters over these types of work was not unantici- 
pated, because during the year preceding November 4, 1957, the date Fuller 
actually started on its Douglas contract, President Jack Peters of C & R Builders 
had approximately six conversations with Frank Marshall, International Repre- 
sentative of Carpenters for the Territory of Alaska. Marshall uniformly insisted 
that C & R should in turn insist that Fuller employ members of Carpenters rather 
than members of Painters at Douglas, stating that “Carpenters would not work 
if Fuller Paint & Glass performed the work with a trade other than Carpenters.” ° 

On October 17, Manager Jerry Willis of Fuller’s floor covering department 
came to Juneau, and, together with Foreman Esquavil, met with Business Agent 
Hill and International Representative Marshall. According to Willis, Hill 
stated that Fuller could avoid a work stoppage by assigning the work to the 
“carpenters”; Willis replied that he was unable to do so. It will be recalled 
that on the previous September 19 Fuller had signed a 2-year contract with 
Painters Local 1140. According to Esquavil, Marshall or Hill stated, without ob- 
jection from the other, that if Fuller used the same men at Douglas as it had at 
Juneau, viz., members of Painters, “they would pull a strike and put up a picket 
line.” According to Hill, he pointed to a jurisdictional award for suspended 
acoustical tile and stated that Respondents would not trouble Fuller with respect 
to acoustical tile applied with adhesives and marlite because those issues were 
pending before the Joint Board. He added, however, that as for suspended 
acoustical tile, he would do everything possible to see that “they [painters 
employed by Fuller] did not put it on.’’” 

It is clear, in any event, that Hill’s remarks were addressed at least to the 
suspended acoustical tile portion of the job. It is further found, as Hill testified, 
that the representatives of Carpenters did not specifically ask that Fuller sign 
a contract with Carpenters. The meeting ended on this unresolved note. 

Actual work on the Fuller portion of the project commenced on November 4, 
1957. Esquavil, accompanied by three Fuller employees from Anchorage, com- 
menced work on the suspended acoustical tile portion of the project. Carpenters 
in the employ of C & R Builders were at work. Business Agent Hill was on the 
scene shortly, the carpenters stopped work, and Hill stated to Superintendent 
Marvin Briggs of C & R, as the latter testified, that Fuller employees “are 
a down the hall, so our Carpenters [C & R employees] can’t work with 
them.” 

Briggs concluded that if he could bring about a removal of the Fuller crew 
from the job he would then be able to persuade his carpenters to return to 
work. He proposed to Foreman Esquavil of Fuller, and the latter ultimately 
agreed, that Esquavil would remove the Fuller crew if Briggs gave him a letter 
to the effect that the project was not ready for the performance of the Fuller 
subcontract at that time; this was done. Business Agent Hill conceded herein 
that he had instructed the carpenters to cease work on this occasion. It appears 
that the Fuller crew actually had started somewhat earlier than had been 
anticipated. On the other hand, they were at work and there is no evidence 
that their work on the project would have been suspended but for the interven- 
tion of Hill. The carpenters worked on the project without further incident 
in the absence of the Fuller crew which did not return until December 12. 

During the 10-day period following November 4, President Peters of C & R 
and Superintendent Briggs visited Marshall. They examined the green book 
referred to above in an effort to shed light on the dispute and found only the 
1928 decision dealing with suspended acoustical tile, as it appeared, but not with 


® These findings are based upon the uncontroverted and credited testimony of Peters; 
Marshall did not testify herein. 

7 Acoustical tile may be applied by adhesive directly to the surface or by placing it 
on a metal framework suspended from the ceiling. 

The award referred to is one found in a so-called “green book” which sets forth the 
jurisdictional plan of the AFL-CIO for resolving disputes in the building industry. It 
contains past decisions of disputes between labor organizations, some obviously antedat- 
ing the formation of the Joint Board, including one dated December 17, 1928, between 
the Painters and the Carpenters Internationals. This decision states that members of 
Carpenters “shall erect and install all work in connection with, and required for, acousti- 
cal purposes up to the point of applying canvas, muslin or similar materials to take the 
finished decorations, which work shall be done by the members of the Brotherhood of 
Painters.” It further provides that members of Saspennets shall have jurisdiction of 
“The applying and erection of all moldings, in connection with acoustical work.” 
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tile applied by adhesive or to marlite; at least that was the consensus of 
opinion. Marshall did state, as Peters uncontrovertedly testified, that there 
would be no trouble on the last two types of work, but that if a craft other 
than Carpenters worked on suspended acoustical tile, the carpenters would 
cease work. As will appear, this problem did later arise with respect to marlite 
as well. 

On December 12, Esquavil and his crew of three returned to the job site and 
started to perform both suspended acoustical tile and marlite work as provided 
in their subcontract with C & R Builders. About one or two hours later, the 
carpenters who had been at work departed. The Fuller crew worked the re- 
mainder of the day but the carpenters did not return. Superintendent Briggs 
spoke with Business Agent Hill who was on the premises and Hill admitted that 
he had told workers on the job, including specifically a plumber, that the job 
was picketed as of that moment. He also told Briggs that the carpenters would 
return if the proper work assignment were made to them. No distinction was 
made between marlite and acoustical tile. According to Briggs, various other 
erafts ceased working when the carpenters did. 

The Fuller crew worked on December 13 but no other crafts appeared on the 
seene save for some members of Painters, not soft tile lavers, who worked 
directly for C & R. Briggs spoke with Marshall and Hill on this date and they 
pointed out that the Joint Board had just awarded Carpenters jurisdiction of 
both types of acoustical tile as well as marlite work; this is discussed herein- 
after. International Representative Marshall then spoke with Foreman Sive- 
send of C & R and stated that the carpenters would not work until the Fuller 
men were off the job entirely. 

Foreman Esquavil of Fuller also spoke with Marshall and Hill that morning 
and the union representatives referred to the Joint Board decisions. Esquavil 
then in effect proposed that the Fuller men working on the job continue to work 
because the effect of the award was only to require these same men to obtain 
work permits to be issued by Carpenters to perform the identical work under the 
jurisdiction of Carpenters; whether or not these permits were to be issued for a 
fee was not stated. Hill refused, stating that Carpenters had men available 
who could do the work. In effect, as Respondents argue, the Fuller people 
refused to recognize the Joint Board awards. 

On several occasions in the following weeks, President Peters of C & R met 
with Marshall while the work stoppage, but for Fuller employees, was still on. 
Marshall stated that the carpenters would return to work only if no painters 
were working there and performing any of the three types of work in dispute. 
On January 6, 1958, an injunction was issued by the United States District 
Court, sitting in Anchorage, enjoining the above-described work stoppages by 
Respondents; the information was relayed to Respundents in Juneau on the 
following day, and, on January §, the carpenters returned to work. 

The record demonstrates that certain picketing activity carried on on Janu- 
ary 6 and 7 ceased as of January 8. On January 6, according to Sivesend, some 
members of Carpenters walked back and forth in front of the school project 
with one wearing a banner stating “Unfair to Carpenters Local 2247.” It 
is of note that after one hour of picketing, the Fuller employees ceased work 
as well. 

On the following day. January 7, some patrolling in front of the school 
building was carried on by two pickets, at least one of whom was a member of 
Carpenters. A placard, the content of which is not disclosed, was affixed to 
the front door of the school and the two pickets alternated between sitting in 
their auto and walking back and forth, although primarily the former. On 
January 8, the carpenters returned to work and on January 20, the Fuller sub- 
contract was completed. 

Here as elsewhere, Hill admitted that if Fuller wanted employees from 
Carpenters he, Hill, would have insisted that they be procured through the 
Carpenter local union, a Respondent herein, and that these carpenters would 
work under the Territory-wide contract in effect between Alaska Chapter of the 
AGC and Alaska Council of Carpenters. He further testified that they would 
have come under the jurisdiction of the Carpenter shop steward on the project. 

I find, in view of the foregoing, that both Respondents induced work stop- 
pages at the Juneau and Douglas projects, Local 2247 at both projects, and 
Respondent International at the Douglas job. It is also clear that the principal 
purpose of Respondents’ activities was to procure the work involved, the in- 
stallation of marlite and acoustical tile, for members of the Carpenters Union 
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resident in the Juneau area who are members of Local 2247. As noted, Busi- 
ness Agent Hill admitted that any employees hired through Carpenters would 
have had to work under the Carpenters’ contract covering the Territory of 
Alaska; this obviously was not the agreement then in effect between Fuller and 
its certified bargaining representative, Painters. As noted, the Carpenters’ agree- 
ment was with the Alaska Chapter of the AGC and Fuller, although an as- 
sociate member of that organization, has always bargained independently. 

It has also been found that permits would not have been issued by Respond- 
ents to Fuller employees had Respondents’ demands been met and that other 
workers, members of Respondents, would have replaced these employees and 
then worked under the Carpenters’ job stewards already on the projects. 


D. Contentions and conclusions 


1. The certification.—Section 8(b) (4) (C) of the Act makes it an unfair labor 
practice for a labor organization or its agents to engage in, or induce or en- 
courage the employees of any employer to engage in, a strike with an object of 
“forcing or requiring any employer to recognize or bargain with a particular 
labor organization if another labor organization has been certified as the repre- 
sentative of such employees under the provisions of section 9.” 

This presents immediately the issue whether Painters Local 1140 has a valid 
and outstunding certification applicable to the Douglas and Juneau jobs. As 
set forth, Painters Local 1140 was certified on June 24, 1957, as the representa- 
tive of “All employees of the Company [Fuller] engaged in the installation of 
soft tile, acoustical tile, marlite, linoleum, venetian blinds and like materials 
and glaziers, excluding office clerical, supervisors as defined in the Act, and all 
other employees.” 

As is apparent, the language describing the bargaining unit contains no geo- 
graphical limitation; it encompasses all employees of Fuller performing cer- 
tain types of work. At all times material herein, both before and after the elec- 
tion, Fuller has engaged in the installation of acoustical tile and marlite 
throughout the Territory of Alaska. Indeed, in the election resulting in the 
certification, several Fuller employees cast their ballots by mail while em- 
ployed on projects in the Territory outside the Anchorage area. 

It is noteworthy that Fuller was awarded the Douglas and Juneau projects 
on the basis of competitive bidding with other firms located both in the Ter- 
ritory outside the Juneau area as well as in the United States. It appears 
that, with one possible exception, no contractors in the Juneau area are equipped 
to do this type of work. Hence, I see no rational basis for construing the 
certification as restricted to the Anchorage area. 

While the territorial jurisdiction of Painters Local 1140 within the Painter 
organization may extend only one-half way from Anchorage to Juneau, where 
another Painters’ local is situated, this has no bearing on the merits, in view 
of the outstanding Board certification and the method of Fuller’s operations. 
The simple answer is that (1) a craft jurisdictional claim by labor organiza- 
tions is not recognized under Section 8 of the Act as a defense; indeed, Section 
8(b) (4) (D) recognizes only a Board order or certification as a defense to a 
proceeding under that section; (2) Fuller operates throughout the Territory of 
Alaska; and (3) the Board certified Local 1140 as the representative of Fuller 
employees with no geographical limitation. 

The only potential limitation on the validity of the certification would be 
the unwillingness of Local 1140 to represent the employees involved and thus 
be subject to certification revocation proceedings.’ I find therefore that the 
certification was valid and outstanding at all times material herein and was 
applicable to the Juneau and Douglas projects. The record further demon- 
strates that Business Agent Hill was aware of the certification. I further find, 
contrary to Respondents, that the certification does not mean that only members 
of Painters may be hired by Fuller. It means rather that Painters is the bar- 
gaining representative of Fuller employees rather than Carpenters. 

2. Object of the work stoppages.—The General Counsel must establish herein, 
if he is to prevail, that the thrust of the above-detailed work stoppages among 
the employees of Denali-McCray, C & R Builders and other employers, was to 
force or require Fuller to recognize or bargain with Respondents as the repre- 
sentative of Fuller’s employees engaged in the installation of marlite and 


SA defense of Respondents bearing upon this is considered hereinafter 
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acoustical tile in the face of the outstanding certification of another labor 
organization. A preponderance of the evidence warrants the finding that at 
the very least an object of Respondents was to force Fuller to bargain with 
Respondents. 

Initially, it is clear that Respondents made no demand for the signing of a 
contract or for formal recognition as such; this, however, is not dispositive of 
the issue. While in’ some respects Respondents’ objectives were to obtain work 
for their members, their conduct went further. 

Business Agent Hill admitted that had his demands for the hiring of carpenters 
been met this would necessarily have required the new hirees to work under the 
existing contract between Carpenters and Alaska Chapter AGC. The men would 
then have come under the jurisdiction of Carpenter job stewards working for 
the general contractors who, of course, regularly administer bargaining contracts 
and handle grievances. Obviously, this did not envisage these employees falling 
under the scope of the contract between Painters and Fuller. It was also made 
clear that Fuller employees would not be permitted to continue to work on the 


project even on the basis of permits issued by Carpenters. The net effect of © 


all this was to add a condition of employment for Fuller employees of member- 
ship in or clearance by Respondents. 

This all reduces itself to a demand by Respondents for a variance in the 
conditions of employment of Fuller personnel and the substitution of a new 
contract and new personnel. In sum, it constitutes conduct by Respondents to 
obtain what is normally obtained at the bargaining table by compelling Fuller 
to bargain with Respondents as the representative of Fuller employees. 

To fully appreciate this, one need only consider briefly the result had Fuller 
yielded to the pressure exerted by Respondents. It would then have been in 
the position of assigning work properly within the scope of the certified bargain- 
ing unit and covered by the contract to another labor oragnization and thus 
exposing itself to a charge of violating Section 8(a) (5) of the Act. 

In Meat and Provision Drivers Union Local No. 626 (Lewis Food Co.,) 115 
NLRB 890, the Board found a violation of Section 8(b) (4) (C) in not dissimilar 
circumstances. It there made an independent finding that a strike to force 
an employer to reinstate certain dischargees was a strike to force or require 
the emnlover to recognize or bargain with the outside labor organization within 
the meaning of Section 8(b)(4)(C). The Board pointed out that “striking 
to force the Employer to reinstate certain dischargees, is equally violative of 
Section 8(b)(4)(C).... the Union’s strike for such a purpose necessarily, 
in our opinion, is a strike to force or require the Employer to recognize and 
bargain with the Respondent as to this matter . . . recognition and bargaining 
are essential elements of this objective without which it would be impossible 
for the Respondent to satisfactorily settle its specific dispute. .. .” 

The Board has also pointed out that a demand for bargaining or recognition 
need not be expressly made but may be implicit in the conduct of a striking 
labor organization. Teamsters Local 41 (Union Chevrolet Co.), 96 NLRB 957. 
Nor is it of any avail to Respondents that it may have had other motives in 
support of its craft jurisdiction within its parent federation, if an object of the 
conduct was for a purpose proscribed by the Act. W.L.R.B. v. Denver Building 
and Construction Trade Council, 341 U.S. 675. 

3. Conclusions —(a) Respondent has contended that the jurisdictional dispute 
between Carpenters and Painters has been submitted to the Joint Board for the 
Building and Construction Industry, that the dispute has been resolved by that 
forum in favor of Carpenters and therefore that this Board has no jurisdiction 
herein. It is contended that the parties hereto have agreed upon a voluntary 
method for the adjustment of this dispute within the meaning of Section 10 (k) 
of the Act and that as a result, the Board has no authority to determine this 
dispute. See e. g., Lathers Union No. 9 (A. W. Lee, Inc.), 118 NLRB 947. 

Firstly, assuming that the employer herein, Fuller, had so bound himself to a 
submission to the Joint Board it does not follow that this would be a defense to 
a proceeding under another section of the Act. While it appears that Fuller 
also filed an unfair labor practices charge alleging a violation of Section 8(b) (4) 
(D) of the Act which was subsequently withdrawn, I am not aware that the 
remedies available under the Act are mutually exclusive. The identical conduct 
may give rise to a complaint alleging a violation on the part of an employer within 
the meaning of Section 8(a) (1), (3) and (4) of the Act, and I believe that a 
similar standard applies with respect to conduct alleging violations of Section 
8(b) (4) (C) and (D) of the Act. Indeed, the Board has specifically held that 
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the availability of a remedy under Section 8(b) (4) (A) of the Act is no deterrent 
toa Board proceeding under S:ction 8(b) (4) (D), pointing out that these remedies 
are not mutually exclusive. See Carpenters Local 60 (Wendnagel and Company), 
119 NLRB No. 184, and Charles BE. Myles, 107 NLRB 542. 

Secondly, the record will not support a finding that Fuller agreed to a sub- 
mission to the Joint Board and to be bound thereby. As demonstrated, there was 
a jurisdictional clash of some standing between Painters and Carpenters, and 
Fuller, confronted with the Painters’ certification by the Board, was squarely in 
the middle. The record shows only that the two labor organizations submitted 
the dispute to the Joint Board and that the Fuller representative, Willis, turned 
over certain matter to Painters in connection with the dispute. It appears that 
this was subject matter bearing upon the nature and location of the Fuller con- 
struction contracts, and there is nothing indicative of an agreement on the part 
of Fuller to submit the award and to be bound thereby. Assuming that Fuller 
may have hoped for a decision in favor of Painters, thus avoiding problems with 
its certified bargaining agent, this is a far cry from a direct submission to the 
Joint Board and an agreement to be bound thereby. 

In Lathers Local 9 (A. W. Lee, Inc.), supra, cited by Respondents, not only 
did the employer submit the matter to the Joint Board, but it communicated 
directly with the Board, requested reconsideration of the decision, and there- 
after complied with the decision. As the Board pointed out in Operating Engi- 
neers, Local 825, 118 NLRB No. 126, an employer’s request to the Joint Board 
for an advisory opinion was not “a voluntary submission” despite the fact that in 
the past as well as thereafter that employer had submitted disputes to the Joint 
Board and abided thereby. See Electrical Workers Local 5, 115 NLRB 1196; 
Sheet Metal Workers Local 49 (Farnsworth and Chambers), 111 NLRB 1307; 
and Operating Engineers Local 450 (Sline), 119 NLRB No. 223. And in Local 1, 
Sheet Metal Workers (Meyer Furnace), 114 NLRB 924, cited by Respondents, 
the Board noted that although a certification was not material to the issue 
whether a method of adjustment under Section 10 (k) had been agreed upon, it 
was relevant to the merits of the dispute. 

(b) Respondents also offered in evidence herein several decisions by the Joint 
Board involving the Douglas and Junean projects. Thus, the Joint Board de 
cided (1) on November 14, 1957, that the installation of marlite on the Juneau 
high school project was to be assigned to Carpenters rather than Painters; 
(2) on December 6, that the installation of acoustical tile on the Douglas school 
project was to be assigned to Carpenters rather than Painters; and (3) on 
December 6, that the installation of marlite at the Douglas school was to be 
assigned to Carpenters rather than Painters. Letters to that effect were sent 
out on November 18, December 9 and December 10, 1957, respectively. 

Whatever effect this might have in an 8(b)(4)(D) proceeding, assuming 
that Fuller had agreed to be bound by the Joint Board decision, which as pointed 
out is not the case, I fail to see, for the considerations heretofore set forth, what 
effect this can have on a Board certification. Needless to say the issuance of a 
certification is a matter for the Board, and only the Board can nullify one. 
N.L.R.B. v. Sanson Hosiery Mills, 195 F. 2d 350 (C.A. 5) cert. denied 344 U.S. 
863. 

The Board and the courts have long stressed the well-nigh conclusive weight to 
be given for one year to a Board certification. N.L.R.B. v. Ray Brooks, 348 
U.S. 96. Indeed certifications of many years’ standing have been recognized and 
given effect despite the subsequent development of factors affecting the com- 
position of the unit. Brown vy. Pacific Telephone and Telegraph Co., 218 F. 2d 
542 (C.A. 9), and Pacific Telephone and Telegraph Co., 113 NLRB 4738. 

(c) This presents for consideration one other factor in the case. On January 
22, 1958, some days before the instant hearing took place but subsequent to the 
issuance of the injunction by the District Court, International Representative 
Marshall of Carpenters, President Dischner of the Alaska Council of Carpenters, 
and General Organizer Pedersen of Painters, signed a “Memorandum of Under- 
standing” which treated with various jurisdictional conflicts between the two 
eee spelled out their respective craft jurisdiction, and inter alia stated 
as follows: 

The purpose of this agreement is to eliminate misunderstandings of the 
jurisdiction and to resolve those that exist. It shall in no way change or 
interfere with the agreement of Dec. 17, 1928, “Green Book”. 

The installation of all acoustical title and other rigid material, whether 
it be back board or suspended type of installation, shall be the work of the 
United Brotherhood of Carpenters. 
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Application of cloth or other pliable material by adhesive for acoustical 
purposes shall be the work of the Brotherhood of Painters. 
* * w a ” 
Further it is understood that Marlite and similar material be the work 
of the United Brotherhood of Carpenters. 

This agreement is obviously tailored to the present dispute and it would 
appear that it gives jurisdiction over marlite and acoustical title to Carpenters, 
However, neither Painters Local 1140, the certified bargaining agent, nor Fuller 
are signatory to this agreement, which was entered into after the commission of 
the allaged unfair labor practices. It is of further note that the certification 
covers certain other classifications not in dispute herein or elsewhere and that 
Local 1140 has given no indication that it is willing to abandon the certifica- 
tion as to these other classifications. Indeed, Acting Business Agent Juliussen, 
of Local 1140, who expressed concern herein over the fact that his union was 
involved in a dispute in Juneau, further testified that his organization has not 
questioned the validity of the certification and has never so claimed to the 
Board. 

Under the circumstances, this agreement can hardly be considered as a re- 
linquishment of the certification. Moreover, in the event those organizations 
which are signatory to the January 22 Memorandum of Understanding chance to 
disagree in the future as rapidly as they agreed in this instance, there is the 
definite possibility that this dispute will resume and affect construction projects 
earried on throughout the Territory of Alaska. 

Here, Fuller has been directed by the Board to recognize and bargain with 
Painters pursuant to the certification and the policies of the Act would seem 
to warrant a directive forbidding a resumption of the conduct complained of 
herein. As the Board has recently stated “The Board in its unit determinations 
does not decide who shall do certain work. That is ordinarily for the employer 
to decide. But when the employer has decided that certain work shall be per- 
formed by a certain class of employees, and the union is certified as the repre- 
sentative of such employees in an appropriate unit, the union is thereafter pro- 
tected under the Board's certificate from encroachment by another labor organ- 
ization.” Hlectrical Workers Local 59 (Tealite), 119 NLRB No. 232. In view 
of the foregoing considerations, I find that by their strike activities at Juneau 
and Douglas, Alaska, as detailed above, Respondents have engaged in conduct 
violative of Section 8(b) (4) (C) of the Act. 


IV. The Effect of the Unfair Labor Practices Upon Commerce 


The activities of Respondents, United Brotherhood of Carpenters and Join- 
ers of America, AFL-CIO, and its Local No. 2247, set forth in Section IIT 
above, occurring in connection with the operations of the Employers, described 
in Section I above, have a close, intimate, and substantial relation to trade, 
traffic, and commerce among the several States and tend to lead to labor dis- 
putes burdening and obstructing commerce and the free flow thereof. 


V. The Remedy 


Having found that Respondents have engaged in certain unfair labor prac- 
tices, I shall recommend that they cease and desist therefrom and take certain 
affirmative action designed to effectuate the policies of the Act. 


Upon the basis of the foregoing findings of fact, and upon the entire record in 
the case, I make the following: 


CONCLUSIONS OF LAW 


1. United Brotherhood of Carpenters and Joiners of America, AFL-CIO, and 
its Local No. 2247, are labor organizations within the meaning of Section 2(5) 
of the Act. 

2. By inducing and encouraging employees of Denali-McCray Construction 
Company, C & R Builders and other employers to engage in a strike or a con- 
certed refusal in the course of their employment to perform services for their 
employers with an object of forcing and requiring Fuller Paint & Glass Com- 
pany to bargain with said Unions as the representative of its employees, at a 
time when Local 1140, International Brotherhood of Painters, Decorators, and 
Paperhangers of America, AFL-CIO, was the certified bargaining representative 
of said employees under the provisions of Section 9 of the Act, United Brother- 
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hood of Carpenters and Joiners of America, AFL-CIO, and its Local No. 2247 
have engaged in unfair labor practices within the meaning of Section 8(b) (4) 
(C) of the Act. 4 

8. The aforesaid unfair labor practices are unfair labor practices affecting 
commerce within the meaning of Section 2(6) and (7) of the Act. 


RECOM MENDATIONS 


Upon the basis of the foregoing findings of fact and conclusions of law and 
upon the entire record in the case, I recommend that Respondents, United 
Brotherhood of Carpenters and Joiners of America, AFL-CIO, and its Local 
No. 2247, their officers, representatives and agents, shall: 

1. Cease and desist from inducing and encouraging the employees of Denali- 
McCray Construction Company, C & R Builders, or any other employer to 
engage in a strike or concerted refusal in the course of their employment to 
perform services for said employers, where an object thereof is to force or 
require Fuller Paint & Glass Company to bargain with the said Unions as 
the representative of its employees so long as Local 1140, International Brother- 
hood of Painters, Decorators, and Paperhangers of America, AFL-CIO, or any 
labor organization other than Respondents, is the duly certified bargaining 
representative of said employees under the provisions of Section 9 of the Act. 

2. Take the following affirmative action which I find will effectuate the 
policies of the Act: 

(a) Post at its business office in Juneau, Alaska, copies of the notice attached 
hereto as Appendix A. Copies of said notice, to be furnished by the Regional 
Director for the Nineteenth Region, shall, after being duly signed by official 
representatives of Respondents, be posted by them immediately upon receipt 
thereof, and maintained for sixty (60) consecutive days thereafter in con- 
spicuous places, including all places where notices to members are customarily 
posted. Reasonable steps shall be taken by Respondents to insure that said 
notices are not altered, defaced, or covered by any other material: 

(b) Mail to the Regional Director for the Nineteenth Region signed copies 
of the notice attached hereto as Appendix A for posting at the offices of Fuller 
Paint & Glass Company, that company willing, in places where notices to 
employees are customarily posted; and 

(c) Notify the said Regional Director, in writing, within twenty (20) days 
from the receipt of this Intermediate Report and Recommended Order, what 
steps they have taken to comply herewith. 

I further recommend that unless Respondents within twenty (20) days from 
receipt of this Intermediate Report and Recommended Order notify the said 
Regional Director, in writing, that they will comply with the foregoing recom- 


mendations, the Board issue an order requiring them to take the action 
aforesaid. 


Dated this day of March 1958. 
MaktTIN §S. BENNETT, Trial Examiner. 


APPENDIX A 


NOTICE TO ALL MEMBERS OF UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF 


AMeErIcA, AFL-CIO, anp Irs Loca No. 2247, AND TO ALL EMPLOYEES OF FULLER 
Paint & GLass COMPANY 


Pursuant to the recommendations of a trial examiner of the National Labor 
Relations Board, and in order to effectuate the policies of the National Labor 
telations Act, we hereby give notice that: 

We will not engage in or induce or encourage employees of Denali-McCray Con- 
struction Company, C & R Builders, or of any other employer to engage in a 
strike or a concerted refusal in the course of their employment to perform any 
services, where an object thereof is to force or require Fuller Paint & Glass 
Company to recognize or bargain with the undersigned Unions as the repre- 
sentative of the employees of said Company, so long as Local 1140, International 
Brotherhood of Painters, Decorators, and Paperhangers of America, AFL-CIO, 
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or any labor organization other than the undersigned, has been certified as the 
representative of such employees under the provisions of Section 9 of the Na- 
tional Labor Relations Act. 


Locat No. 2247, UNITED BROTHERHOOD 
OF CARPENTERS AND JOINERS OF AMER- 
Ica, AFL-CIO 


(Labor Organization) 
Ra aac Bierce aa eee a a aa 


. 


(Representative) (Title) 
UNITED BROTHERHOOD OF CARPENTERS 
AND JOINERS OF AMERICA, AFL-CIO 
(Labor Organization) 
NI sn 5 stn catnceduciiptbdhinecinlesipitinineataameeiaal OU as aac nerh Be ee maw nad aie ek ties 
(Representative) (Title) 


This notice must remain posted for 60 days from the date hereof, and must not 
be altered, defaced, or covered by any other material. 


Senator Kennepy. It would be far better to use the language that 
we have in our bill, S. 505, which, I think, takes into account the 
actual operations of the building industry. Would you want to com- 
ment on that, Mr. Gray ? 

Mr. Gray. I think that your statement that you just made you are 
absolutely correct in your reasoning there, that there is a danger when 
you use the word “certification.” We get back almost to the “sweet- 
heart agreement”; some contractor has his employees getting together 
and writing into their contracts the jurisdiction of some other trade 
and interfering with the processes of that board as they are presently 
constituted. 

Senator Kennepy. I wonder if it would be possible, with the agree- 
ment of the committee, for Mr. Sherman to give us a memorandum 
even more detailed than the original statement with the significance 
of the words “history of collective bargaining” and the significance 
of the word “certification” and the significance of the 7-day versus the 
30-day, which seem to be the three basic differences between the lan- 
guage of the administration bill on this section and our language. 

Mr. Gray. We would be glad to, Senator. 

Senator Kennepy. I know you discussed it in your statement, but 
you are dealing with a subcommittee most of whose members, with 
the exception of Senator McNamara, are not fully acquainted with 
the procedures that the contractors and the unions have set up to deal 
with these problems. I think if you could give us some description 
of the work of the joint board, and whether that work would be endan- 
gered or helped by this language of the two bills, I think all that would 
be useful, and, if agreeable with the committee, we could put that 
memorandum in following your statement. 

Mr. Gray. We would be glad to do that. 

Senator Kennepy. You might have that some time next week. 

(The further memorandum submitted by Mr. Gray follows:) 

BUILDING AND CONSTRUCTION TRADES DEPARTMENT, 
AMERICAN FEDERATION OF LABOR-CONGRESS 
OF INDUSTRIAL ORGANIZATIONS, 


Washington, D.C., February 17, 1959. 
Senator JoHN F. KENNEDY, 


Chairman, Subcommittee on Labor of the Committee on Labor and Public Welfare, 
U.S. Senate, Washington, D.C. 

Dear SENATOR KENNEDY: At the conclusion of my testimony before the Sub- 

committee on Labor of the Senate Committee on Labor and Public Welfare on 
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February 6, 1959, the chairman requested that the department supply a memoran- 
dum on three subjects: 
1. The proviso in secion 506(b) of S. 748 relating to history of a collective 
bargaining relationship. 
2. The effect of the certification without election procedure in 8S. 748 on 
the settlement of jurisdictional disputes. 
3. The 7-day “grace” period proposed in section 603(a) of S. 505. 
There follows a discussion of each of these three subjects. 

1. History of Collective Bargaining Relationship.—Section 506(b) of S. 748 
authorizes a certification without election procedure as a means of meeting 
the “prehire agreement” problem in the building and construction industry. 
The procedure is limited by the language in section 506(b), which reads as 
follows: 

“That the preceding proviso shall not apply where there is no history of a 
collective bargaining relationship between the petitioning employer and labor 
organization prior to the current agreement * * *.” 

The question is, therefore, presented as to whether an employer who has 
not preViously been part of an associationwide bargaining unit becomes a 
part thereof by the act of stating his intention to comply with the existing 
associationwide agreement. The question arises with respect to new employers 
in an area. 

In the leading case of Associated Shoe Industries, etc. (81 NLRB 224 (1949) ) 
the Board carefully considered the matter of including nonmembers in associa- 
tionwide units and established the general rule that the determinative criterion 
is the presence or absence of participation in the joint bargaining. Customary 
adoption on the part of the nonmember of the association agreement does not 
warrant its inclusion in the associationwide unit. The Board said: 

“Reduced to its simplest terms, the main argument here presented against 
advance tanning is that, where an independent employer customarily adopts as 
its own the collective bargaining contracts negotiated by an employer associa- 
tion, the employees of the independent employer and those of members of the 
association should be included in the same unit. We have repeatedly rejected 
this argument because in our opinion in these cases the employees of an inde- 
pendent employer may appropriately constitute a separate unit or be included 
in a multiple-employer unit. Some evidence of true collective bargaining on a 
multiple-employer basis by such an employer is therefore ordinarily necessary 
to warrant the inclusion of its employees in the broader unit. Such evidence 
appears when the employer participates personally with other employers in 
joint negotiations, or when it delegates to a joint bargaining representative 
authority to conduct negotiations on its behalf. Only by such participation 
does an employer undertake the obligations and responsibilities of joint barzain- 
ing, and only under such circumstances can it be said that its employees have 
been bargained for jointly with the employees of other employers upon a multiple- 
employer basis. 

“The majority opinion in no way implies, as intimated in the dissent, that 
membership in an association is the controlling factor in determining the appro- 
priateness of a multiple-employer unit. As stated above, the essential element, 
in our opinion, for establishing a multiple-employer unit is participation by a 
group of employers, whether members or nonmembers of an association, either 
personally or through an authorized representative, in joint bargaining negotia- 
tions.’ 

The Board has ruled that new members of an association who, as a condition 
of membership, agreed to be bound by association contracts satisfy the require- 
ment of participation in the joint bargaining (Denver Heating, etc. Contractors, 
99 NLRB 251 (1952)). There the Board said: 

“So far as the scope of the various units is concerned, the record as a whole 
satisfies us that those members of the associations who have delegated to the 
associations the authority to negotiate on their behalf * have clearly indicated 
their intent to be bound by group rather than individual action.” 

But the mere fact that an employer adopts the association agreement is not 
enough to warrant his inclusion in the associationwide unit. Thus, in Jewish 
Bakery Assn. (100 N.L.R.B. 1245 (1952) ), the Board stated: 





12“This includes new members, who as a condition of membership, agree to be bound by 
association contracts. On the other hand, mere membership in the association or the mere 
adoption of contracts negotiated by the association is insufficient.” 
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“It is established Board doctrine that participation for a substantial period 
of time in joint bargaining negotiations and the uniform adoption of the agree- 
ments resulting from such negotiations indicate a desire on the part of the 
participants to be bound by joint, rather than individual, action and warrants 
the establishment of a multiemployer unit. However, the Board has held that 
the mere adoption by an employer of contracts negotiated by a multiemployer 
group is insufficient to require the inclusion of his employees in the multiemployer 
unit.” 

And even the fact that the nonmembers are given a voice in ratification of the 
association agreement does not warrant their inclusion in the association unit. 
The Board stated in Highway Transport Assn., ete. (116 N.L.R.B. 1718 (1956) ) : 

“There remains for consideration the unit placement of nonmember employers 
in the Albany area who customarily adopt the association contract after it has 
been negotiated. Although invited to meetings where they might vote on the 
ratification of contracts, these employers do not authorize the association to 
bargain for them, and the record does not show that they participate in joint 


bargaining. In these circumstances, and in accord with Board precedent, we - 


find that, absent delegation of bargaining authority to the association, or par- 
ticipation in joint negotiations, mere adoption of association contracts by em- 
ployers is insufficient to warrant their inclusion in an associationwide unit. 
Accordingly, we exclude from the unit employees of employers who adopt asso- 
ciation contracts but do not participate in joint bargaining or authorize the 
association to bargain for them.” 

Furthermore, advance agreement on the part of the nonmember to be bound 
by the associationwide negotiations does not warrant such nonmember’s inclu- 
sion in the associationwide unit. In Pacific Metals Co. (91 N.L.R.B. 696 (1950) ). 
the Board stated: 

“Nor does the fact that the nonmember customarily adopts the standard con- 
tract in itself provide a sufficient basis for the inclusion of their employees in a 
unit with those of the other employers. It is true that in 1948 and 1949 the 
nonmembers individually agreed in advance to abide by the results of collective- 
bargaining negotiations between the association and the intervenor. But this 
merely evinced their individual intent to continue, as they had in the past, to 
adopt that contract. As the agreement was between the individual nonmember 
and the intervenor, rather than the association, it is not evidence of participation 
in joint bargaining as a group, such as would warrant their inclusion in a 
multiple-employer unit.” 

To similar effect is The Plumbing Contractors Assn. of Baltimore (93 N.L.R.B. 
1081 (1951) ), where the Board said: 

“Nor do we find merit in the petitioner’s contention that jurisdiction should 
be asserted over McCann as part of the association. Although McCann is not a 
member of the association, it customarily adheres to the terms of the collective- 
bargaining agreements negotiated between the petitioner and the association, 
has agreed in advance to adhere to the terms of such agreements, would join 
the association if asked, and would prefer to bargain through the association. 
The association, however, will not act as the bargaining agent of any employer 
which is not a member of the association, irrespective of such nonmember’s 
desires or his adoption of the terms of the association agreements. As the Board 
has recently reiterated, the basic requirement for inclusion in a multiemployer 
unit, and hence for basing jurisdiction upon the totality of the operations of all 
the employers in the unit, is “participation in joint bargaining as a group.” It 
is not sufficient that an employer customarily adopts the terms of the agreement 
negotiated by the multiemployer group, or agrees in advance to be bound thereby. 
As McCann has not participated in group bargaining through the association, 
we must base our jurisdictional findings as to McCann on McCann’s individual 
operations, rather than on the operations of the association. Accordingly, we 
shall dismiss the petition as to McCann.” 

In Chicago Metropolitan Home Builders Assn. (119 N.L.R.B. 1184 (1957) ), the 
Board said: 

“Moreover, the Board has consistently held that an essential basis for any 
finding that a multiemployer unit is appropriate is that the individual em- 
ployers unequivocally manifest a desire to be bound in future collective bar- 
gaining by group rather than individual action.” 

This recent statement read in conjunction with the earlier Associated Shoe 
case makes it plain that a mere statement of intention to comply with condi- 
tions established by the association agreement cannot suffice to place the non 
member in the established associationwide unit. 














—— 


iy 
n- 
I 


Oe 
li- 
iD 





en I ay RY 


LABOR-MANAGEMENT REFORM LEGISLATION 521 


It is, therefore, submitted that the answer to the question stated above is in 
the negative. The Denver Heating case, supra, indicates however that a new 
employer by joining the association and agreeing to be bound by the joint 
bargaining would be a part of the unit already in existence. 

In the situation where there is no established association in the area and 
the labor organization negotiates with the individual employers, it would seem 
that the history of bargaining has resulted in single employer units which 
would furnish no basis for a claim of history on the part of the new employer. 

2. The effect of the certification without election procedure in S. 748 on the 
settlement of jurisdictional disputes.—There appears to be general agreement 
that the Joint Board for the Settlement of Jurisdictional Disputes has _ per- 
formed an excellent service for the building and construction industry and 
public. The widespread use of the joint board by management and labor is 
further evidence of its utility. Legislative proposals which have the effect of 
aiding the joint board in the performance of its functions would appear to be 
desirable. Legislative proposals which would have the opposite effect would 
appear to be undesirable. 

It is our view that the proposals in §. 748 to establish a certification without 
election procedure would have an adverse effect on the joint board. The prin- 
cipal reason for this position is the language of section 8(b)(4)(D) of the 
act which makes it an unfair labor practice for a labor organization to engage 
in concerted activity having as an object: 

“(D) forcing or requiring any employer to assign particular work to em- 
ployees in a particular labor organization or in a particular trade, craft, or 
class rather than to employees in another labor organization or in another trade, 
craft, or class, unless such employer is failing to conform to an order or 
certification of the Board determining the bargaining representative for em- 
ployees performing such work * * *’ [Italie supplied.] 

It is apparent from this section of the act that the language in a certification 
describing the unit to which it is applicable may prove: of decisive effect in 
establishing the legality or illegality of labor activity. As stated in General 
Bor Company (82 N.L.R.B. 678-681 (1949) ) : 

“* * * 9 Board certification is a defense in certain situations where a re- 
spondent union is charged with engaging in a strike or other concerted activity 
in support of a jurisdictional dispute within the ambit of section 8(b) (4) (D) 
of the act.” 

Section 10(k) of the act authorizes and directs the National Labor Relations 
Board to hear and determine the jurisdictional dispute out of which the par- 
ticular unfair labor practice has arisen. It is apparent that in 10(k) proceed- 
ings the certification may be an important factor in determining the particular 
union which will receive the award of the Board. In Amalgamated Meat Cutters 
and Safeway Stores (101 N.LR.B. 181 (1952)), the Board decided a section 
10(k) proceeding involving a jurisdictional dispute between the Meat Cutters 
Union and the Food Clerks Union over prepackaging of luncheon meats. The 
Meat Cutters Union advanced in support of its claim a number of considerations, 
including the language of the unit description in its certification. This descrip- 
tion included— 

“All fabricators, cutters, wrappers, sellers, handlers and merchandisers of 
meat * * * including * * * individuals working in meat cutters’ departments 
who are engaged in handling and selling meats * * *” 

The Board ruled that the handling and display of prepackaged luncheon 
meats is included in the Meat Department Employees Unit presently repre- 
sented by the Meat Cutters Union and not in the Food Clerks Unit. It is of 
interest that the Board was able to make this determination of dispute without 
running into the closed shop provisions of the act. (See also Florence Pipe 
Foundry & Machine Co., 112 N.L.RB. 960 (1955), where the Board held that 
“* * * employees engaged in the work of pattern mounting in the company’s 
pattern shop are within the unit description of the Pattern Makers’ certification 
and outside the production and maintenance unit which the Steelworkers is 
entitled to represent.” ) 

With these decisions on the books, it may be expected that great controversy 
will develop in the cert*fication without election procedure among competing 
unions so that these proceedings will develop litigious issues involving the de 
scription of the unit. Each union may seek to secure that description which 
will advantage it in future jurisdictional disputes. 


36552—i59— —34 
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The availability of the certification device may result in noncompliance by 
parties to jurisdictional dispute determinations of the joint board. This may 
result not only from the language of the sections of the act which have been 
quoted above but also from the language of section 8(b) (4) (C) of the act. This 
section makes it an unfair labor practice for labor organization to engage in 
concerted activity which has as an object. “(C) forcing or requiring any em- 
ployer to recognize or bargain with a particular labor organization as the 
representative of his employees if another labor organization has been cer- 
tified as the representative of such employees under the provisions of sec- 
tion 9; * * %” 

In Graham vy. Local No. 2247, United Brotherhood of Carpenters and Joiners 
of America (AFL-CIO) (Alaska Dist. Ct. Third Div., No. A-14, 444 (Jan. 4, 
1598), 34 L. C., 71,289), a jurisdictional dispute arose between the Painters 
Union and the Carpenters Union with respect to the installation of marlite and 
acoustical tile. The joint board decided the dispute in favor of the Carpenters 
Union. The employer refused to comply with the decision and concerted labor 
activity resulted from such refusal. The National Labor Relations Board in- 
stituted a proceeding against the union which had won the award of the joint 
board. This proceeding was based on language of section 8(b)(4)(C) and, 
in particular, a certification of the Painters Union which described the unit as 
follows: “All employees engaged in the installation of soft tile, acoustical 
tile, marlite, linoleum, venetian blinds and like materials and glaziers, excluding 
all other employees.” The Federal District Court issued an injunction against 
the carpenters union. 

The National Labor Relations Board issued a similar decision in the main 
ease before it, holding that the Union had violated section 8(b)(4)(C) by en- 
gaging in a strike for recognition at a time when another union was the cer- 
tified bargaining representative of the employees (42 LRRM, 1100 (May 
15, 1958) ). 

At the present time the labor unions in the building and construction indus- 
try make infrequent use of the certification procedure because of its lack of 
feasibility in most cases through the unsuitability of elections. The adoption of a 
certification without election procedure, however, would remove the difficulties 
and it could be anticipated that numerous proceeding for such certifications 
would be undertaken for the purpose of securing jurisdictional advantages. If 
such widespread utilization of certification procedures is undertaken it would 
seem clear that the Joint Board for Jurisdictional Disputes would not be able 
to function. 

3. The 7-day “grace” period proposed in section 603(a) of S. 505.—The basic 
economic fact supporting the proposal to reduce the “grace” period from 30 days 
to 7 days in the building and construction industry is the intermittent nature 
of the employment of any particular employee with a particular employer. As 
stated in Senate Report No. 1211, 88d Congress, 2d session (Mr. Smith, of New 
Jersey, from the Committee on Labor and Public Welfare) : 

“Although the average length of individual employment with a single employer 
for all such industries is unknown, it is universally admitted that a large num- 
ber of employees in certain industries [such as the building and construction in- 
dustry] average less than 30 days of continuous employment with a single 
emplover. As a result, the provision of the Taft-Hartley Act which permits 
employers and unions to enter into collective-bargaining agreements requir- 
ing membership in the union within 30 days is utterly ineffective with respect to 
such employees. This means that the unions which represent them, although 
still subject to all the sanctions which flow from a violation of the Taft-Hartley 
Act, are nevertheless denied one of the substantial benefits which the act confers 
on labor unions generally” (at p. 14). 

This particular proposal in S. 505 has been approved in three separate reports 
of the Senate Labor Committee. In addition to the above report, which is 
dated April 15, 1954, there are the reports of May 5, 1952 (82d Cong., 2d sess., 
Rept. No. 1509) and of June 10, 1958 (85th Cong., 2d sess., Rept. No. 1684). 
It was the specific subject of recommendation by President Eisenhower in his 
mess*ge of January 11, 1954, and it has twice been passed by the Senate (S. 1973, 
May 12, 1952, and S. 3974, June 17, 1958). 
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It should be noted that the proposal will not reinstate the closed shop, and 
it will be available only if the employer agrees with a union which meets all 
other applicable qualifications under the act. 

Sincerely yours, 
RicHarp J. Gray, 
President. 

Senator Kennepy. Senator McNamara. 

Senator McNamara. I have no questions, 

I think you have covered the points that I made note of here, and 
I just want to add to what the chairman said. I am sure your testi- 
mony will be helpful to the committee. 

Mr. Gray. Thank you, Senator Kennedy and Senator McNamara 
and the other members of the committee. We thank you for the 
oppetvan of appearing here. 

Senator Kennepy. Thank you, Mr. Gray. The subcommittee will 
meet at 2: 15 this afternoon. 

(Whereupon, at 12: 30 p.m., the subcommittee recessed, to reconvene 
at 2: 15 p.m. the same day.) 


AFTERNOON SESSION 


Present: Senators Kennedy (presiding), McNamara, Morse, and 
Goldwater. 

Senator Kennepy. The subcommittee will come to order. 

It is a pleasure to welcome as the concluding witness on the labor 
reform bill Mr. A. J. Hayes, who is chairman of the AFL-CIO Eth- 
ical Practices Committee, also international president of the Interna- 
tional Association of Machinists. He is accompanied by Mr. Papps, 
Mr. Hickey, Mr. O’Connell, and Mr. Goldberg. We want to thank 
you very much for coming, Mr. Hayes, because of your experience in 
this field and, also, because of your work in the ethical practices com- 
mittee in the drafting of codes. Your views on this legislation will 
be extremely useful to this committee. We are delighted to have you 
here. 


STATEMENT OF A. J. HAYES, INTERNATIONAL PRESIDENT, INTER- 
NATIONAL ASSOCIATION OF MACHINISTS; ACCOMPANIED BY 
ARTHUR J. GOLDBERG, SPECIAL COUNSEL, AFL-CIO; EDWARD 
HICKEY, SPECIAL COUNSEL; PLATO E. PAPPS, CHIEF COUNSEL; 
AND J. WILLIAM O’CONNELL, ASSISTANT TO INTERNATIONAL 
PRESIDENT, INTERNATIONAL ASSOCIATION OF MACHINISTS 


Mr. Hayes. My name is A. J. Hayes. Iam international president 
of the International Association of Machinists, and I appear here 
today in that capacity. Iam also, as you know, a vice president of the 
American Federation of Labor and Congress of Industrial Organiza- 
tions, and chairman of its ethical practices committee. 

Before I submit to you constructive criticsm and recommendations 
with reference to the proposed legislation of interest to your commit- 
tee, I want to make a general comment regarding some of the provi- 
sions of the Kennedy-Ervin bill. Although I do not agree with all 
of the provisions of this bill—and I will comment upon such provi- 
sions further on in this statement—the bill does reflect a better under- 
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standing of the practical problems of labor unions than does the ad- 
ministration bill before this committee. In general, the Kennedy- 
Ervin bill reflects objective consideration of the testimony offered in 
prior hearings and a desire to enact corrective rather than punitive 
legislation. 

In the climate which presently exists in our country—a climate gen- 
erated by the disclosures of the McClellan committee—there is grave 
danger that emotional influence or impulsive decision may result in 
legislation which in its effects penalizes the many for the sins of the 
few. Since such a philosophy is contrary to the basic concepts of our 
form of government and, I trust, contrary to the intentions of our Rep- 
resentatives in Congress, we respectfully urge due and objective con- 
sideration of the potential consequences of the various proposals 


before this committee upon the 17 million members of labor unions’ 


and their families. 

With regard to the Kennedy-Ervin bill, I am in general agreement 
with the views expressed by Mr. Biemiller, who testified before your 
committee on behalf of the AFL-CIO on January 28, and I am also 
in general agreement with the views expressed by Mr. Harrison, who 
preceded me before your committee. I do, however, desire to supple- 
ment and elaborate upon some of the matters covered in their 
testimony. 

As those of you who were members of this subeommittee in the 
2d session of the 85th Congress will recall, I appeared before your 
subcommittee on May 8, 1958. On that occasion I expressed my 
opinion on most of the subject matter of the bills now before you. In 
deference to the members of the committee and in view of the limited 
time for which these hearings are scheduled, I shall not duplicate, 
at this time, all of the views I presented to the committee last May, 
both in my formal statement and in my answers to the questions put 
to me by members of the subcommittee. Rather, I shall confine my 
remarks to issues not involved in the previous hearings and to limited 
supplementation of my previous testimony. 

It is our considered opinion that some of the legislation being con- 
sidered by this committee is class legislation and we think such 
legislation has reached dangerous extremes in Senator Goldwater’s 
administration bill. Corruption, wrongdoing, and lack of general 
ethical principles are not confined to the labor movement. Rather, 
their presence in the labor movement is a reflection of the degeneration 
of moral and ethical standards which affects our society at large. 

We cannot effectively minimize corruption, embezzlement, general 
wrongdoing, and unethical practices in our general society through 
legislation which primarily affects only one of the many institutions 
in which such violations and abuses exist. 

The widespread exemptions in the Kennedy-Ervin bill in the re- 
porting requirements of employers and labor relations consultants 
constitute a very definite example of the kind of class legislation I just 
referred to. And in this regard I am in complete agreement with the 
comments made by Mr. Harrison this morning. It would be better 
to exempt employers and labor relations consultants completely from 
the bill, rather than to cultivate the fiction that they are subject. to 
requirements similar to those imposed upon labor unions. 

We are convinced that an investigation of any other segment of this 
society, in the scope and intensity of that which has been conducted 
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in the labor-management field over the past 2 years by the Senate select 
committee, would reveal corruption and wrongdoing to at least an 
equal, and probably to a far greater, extent. The hearings of the 
select committee have, of course, revealed considerable corruption 
and wrongdoing on the part of American management and its agents, 
as well as improper conduct by union officers, in the field of labor- 
management relations. Yet it appears in the bills before this com- 
mittee that employers’ wrongdoings are being minimized while organ- 
ized labor’s are being exaggerated. 

It is especially important, we believe, that labor-management reform 
legislation should not become a vehicle for antilabor forces to ham- 
string and damage the labor movement to the advantage of their anti- 
union programs. There are many, both in and out of Congress, who 
see in this legislation an opportunity to gain new ground in the ap- 
parently never-ending drive of some employer groups to fasten oppres- 
sive restrictions on unions. 

It appears to us that S. 748, the administration proposal, is a 
prime example of how the alleged need for “reform legislation” 
in the field of labor can be used as an excuse for legislation directed at 
undermining the economic influence of organized labor and ham- 
stringing it in its legitimate activities. S. 748 is advertised as an 
antiracketeering bill, yet, there is no doubt that in some of its major 
provisions it is openly antilabor. 

For example, Senator Goldwater, in introducing the administration 
proposal, stated : 

In my opinion, any bill which purports to deal with improper activities in the 
labor-management field must deal with the two devices which have been exten- 
sively used to further violence and racketeering—the secondary boycott and 
the coercive representation picket line. 

The proposal to include provisions on secondary boycotts and or- 
ganizational picketing in \aluecuienaebaad reform legislation raises 
issues of such a controversial nature as to give rise to doubt whether 
the proponents are seriously interested in seeing such reform legisla- 
tion enacted. These proposals involve revisions of basic provisions 
of the Taft-Hartley Act. While these provisions need revision, labor- 
management reform legislation is not the appropriate vehicle for such 
revision. 

It is not true that boycotts and organizational picketing have been 
“extensively used to further violence and racketeering.” On the con- 
trary, the boycott and the picket line have long been recognized as 
completely legitimate trade union tools in organizing the unorganized 
and in promoting labor’s objectives for the workingman. For ex- 
ample, these objectives and methods have prevailed since the days of 
our Founding Fathers. 

There seems to be a prevalent opinion that the boycott and the 
picket line are presently the subject of no restrictions. This, of 
course, is completely false. The conduct of members of a picket line 
is subject to all manner of legal restrictions. As a matter of fact, 
under the present provisions of the Taft-Hartley Act, the National 
Labor Relations Board has adopted rules which seriously curtail the 
operation of entirely legal picket lines. Our own organization—the 
International Association of Machinists—is now challenging the appli- 
cation of the Board’s rules in this regard in at least one important 
court case. 
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The administration bill would go even further in making it impos- 
sible for a union to use a picket line for completely legitimate ends. 
For example, S. 748 would make it an unfair labor practice for a 
union to engage in, or threaten to engage in, organizational or repre- 
sentation picketing where, among other things, the union cannot estab- 
lish the existence of suflicient interest on the part of the employees on 
having it represent them, or where the picketing has gone on for a 
reasonable period of time and an election has not been held. 

These provisions put a premium on employer efforts to influence his 
employees against a union, to prolong strikes, and to hold off elections. 
They would prevent a union from establishing a picket line in front 
of a plant where wages and working conditions are completely below 
the accepted standard of American life, and constitute a serious threat 
to wages and conditions in organized plants of the company or in an 
industry. I believe, in addition to this, they would encourage, con- 
done, and increase the incidence of “sweetheart” agreements, agree- 
ments negotiated for the primary benefit of the employers or the 
employer and certain union leaders. 

They would, also, encourage, condone, and increase the incidence 
of company controlled and dominated unions. 

They would encourage company resistance to organization agree- 
ments. 

They would encourage employers to resort to tactics that they 
resorted to prior to the Wagner Act, of discharging employees, of 
threatening discharge upon certain employees for the effect that it 
would have upon their entire work force. 

It would, len encourage company refusal to bargain in good faith 
until a majority represented by the union had been reduced to a 
minority. 

It would, also, encourage companies’ padding their work force in 
order to change a majority to a minority. And it, certainly, would 
encourage the extent or maintenance of substandard wages where 
such wages now exist. 

To proceed, the chiseling and antilabor employer would be pro- 
tected at the price of immediate danger to reasonable employers and 
to the eventual disadvantage of the entire economy. As an example, 
we need only compare the substandard conditions and wages in the 
South with those of other parts of the country. 

We of the Machinists’ Union know full well that boycotts have long 
been subject to regulation, for it was our union that was involved 
in the landmark case of Duplex v. Deering. Deering was a business 
representative of the Machinists’ Union in New York City. The case 
was in litigation for 7 years, until the Supreme Court ruled in 1921 
that our New York members’ refusal to install the products of the 
only nonunion printing press manufacturer in the country was illegal. 

The restrictions were tightened in the Taft-Hartley Act and the 
administration proposal goes still further. The secondary boycott 
provisions of the administration measure would virtually prohibit 
all boycotts, whether primary or secondary. For example, if a union 
were engaged in a legitimate strike for higher wages and improve- 
ments in other working conditions of employment, the provisions 
would forbid the union from urging its members not to— 


use * * * handle or work on any goods * * * or to perform any services 
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in an effort to force or require their employees to “cease to do busi- 
ness” with the struck employer except in the case of farmed-out 
work. In other words, the union could not urge its members not 
to patronize establishments which sell the products of the struck em- 
ployer or which sell raw materials to him. It could not circulate an 
unfair list to its own members or to members of other unions, nor 
could it enlist the aid of other unions in support of its strike. 

Such prohibitions are a blow at the very foundation of union or- 
ganization and collective bargaining by, in effect, denying to unions 
and their members the right of free speech which is guaranteed to 
all Americans in the first amendment of our Constitution. In ex- 
tending the boycott provisions to employers not covered by the present 
Taft-Hartley Act, specifically, municipalities and railroads, it seems 
to me that the administration bill is deliberately aimed at situations 
like Kohler Co. In the course of its strike there, the UAW gained 
the cooperation of other unions in seeking purchasers of plumbing 
fixtures, including towns and cities, not to buy Kohler products. We 
believe that this type of activity is essential in dealing with an em- 
ployer like the Kohler Co. And we submit that any union in similar 
circumstances has both the right and—yes—the obligation to inform 
other unions of the facts and to seek their cooperation. 

Other provisions of the administration proposal which grant the 
Secretary of Labor the power to suspend a union’s tax exemption 
and its right to resort to the procedures of our Federal labor laws 
are both unjust in principle and unwise in their probable effects. 

They are unjust because they would penalize the entire member- 
ship of a union for the real or alleged offenses of individual officers. 
The present tax-exemption privileges of unions are based on the char- 
acter of labor organizations and the purposes for which they are 
formed. It is in the public interest to support unions and the objec- 
tives which they seek to serve. And the effect of the suspension of 
tax exemption would be solely to weaken unions financially. 

Unions and management were provided with recourse to agencies 
established to help resolve the disputes in which they sometimes be- 
come involved in order to promote industrial peace. And to deny a 
labor organization recourse to the services of such an agency would 
result in exposing the public to the difficulties, dangers, and disadvan- 
tages of all of the consequences of open labor-management conflict. 

he exemption from Federal income taxes and access to procedures 
of the National Labor Relations Board, to which unions are entitled 
under present law, are not privileges to be balanced against good 
conduct by individual union olineth They are based on considerations 
of public policy which stand on their own merits and should not be 
ee to forfeit when individuals allegedly, or in fact, violate certain 
aws. 

I should like to turn now to another proposal which we believe to be 
highly dangerous and undesirable, and contrary to basic concept of 
justice in a free, democratic society. I refer to those proposals which 
would deny to anyone found guilty of certain felonies the right to 
hold union office. 

While we are inclined to agree with the general premise that a 
person who is an incurable thief should not be entrusted with the 
position of a financial officer of any organization, including a union, 
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and while we also believe that a union should not be a shelter for 
habitual and hardened criminals, nevertheless, we view the imposition 
of such a restriction by law with grave fear. And when the restriction 
is imposed solely upon candidates for office in a labor union, we cannot 
escape the conclusion that this is class legislation. I know of no such 
restrictions upon candidates for employment or office in any other 
Institution. 

To the best of our knowledge there are no bills pending which would 
impose similar restrictions upon business, industry, bankers, or the 
professions or the many and various organizations which they form, 
control or operate in their own best interests. 

Senator Gotpwater. Might I interrupt at this moment? You were 
talking about the administration bill. Are you now talking about 
both bills when you refer to restrictions placed on candidates for 
union office ? 

Mr. Hayes. Yes, I am talking about the Kennedy-Ervin bill as well 
as the administration bill. 

Senator GoLpwaTeER. So long as we are at this point, which approach 
do you think is the more fairer of the two, the administration ap- 
proach that recognizes that the man has paid his debt to society or the 
other approach that makes it public knowledge by forcing him to 
appear before the Secretary of Labor ? 

Mr. Hayes. I think that I cover that further on in my statement. 
I will be glad to discuss it with you now, however, if you prefer. 

Senator Gotpwater. Yes, if you would, because I have some other 
questions to ask. 

Mr. Hayes. Do you want me to proceed ? 

Senator Gotpwarter. If you wish to, yes, we will get to that later. 

Mr. Hayes. You can interrupt me at any time. 

Senator Gotpwarer. I don’t want to. 

Mr. Hayes. Proceeding then—and it is more than conjecture to 
suggest that many of these fields, and I refer to the fields of business, 
industry, and banking, are much more lucrative for the would-be 
embezzler and technical crook, than is the labor field. And, further, 
to the best of our knowledge, there is no such prohibition against any- 
one who aspires to run for political office—even as a representative of 
the people in this very Congress. 

It seems to me that the qualifications of a perspective employee or 
officeholder ought to be a matter to be decided by the person or organi- 
zation which is making the selection. In the case of a democratic 
institution like a labor union, it is a matter of discretion for the mem- 
bers by whom the person is elected and to whom he is responsible. 
Admittedly, this opens the possibility that the officer or employee may 
betray his trust. If he does so, he should be nppivheaied and pun- 
ished. But to set up legal prohibitions against an individual on ne 
basis of the fact that he has, at one time in the past, been convicted of a 
crime and has paid the penalty for it, raises grave questions in our 
mind. 

If the penalties for the specified crimes are not sufficiently severe 
in our present laws, such laws should be amended. But Congress 
should not undertake to supplement such penalties with further penal- 
ties which extend throughout the remainder of a person’s life after 
he has already paid his debt to society. This, it seems to us, would be 




















eee eee saree eeereeeeeeeeecnccnnceccecaccce nnn caeeeerra cane nance eee eee Tn 


"oe Cre = hL'S 


a = 


h 





| 





LABOR-MANAGEMENT REFORM LEGISLATION 529 


a type of persecution which belies the sincerity of our rehabilitation 
programs. 

Let us take the matter to its logical conclusion. Ifa person is denied 
office in a union because of his past transgressions, certainly the denial 
should be extended to an office or position of influence in any other 
organization in our free society. If this reasoning were followed 
through to its logical conclusion, we should have no alternative but 
to send persons convicted of various crimes to jail for the rest of their 
lives, for there would be no other place in society for them. I strongly 
urge that the present provisions of the Kennedy-Ervin bill in this 
regard, be revised to give more just consideration to the man who has 
erred and is making an honest effort to rehabilitate himself. 

In my statement last May, we dealt with the subject of trusteeships, 
and the danger of imposing, by law, unrealistic limits on the duration 
of trusteeships. I would like, at this time, to reemphasize what I said 
last year. 

We do not believe it is desirable to make it difficult for a national 
or international union to extend trusteeship or suspension of a sub- 
ordinate body for a period of more than 18 months, and impossible to 
extend it beyond a period of more than 30 months. It seemed to us 
last year, and it seems to us now, that such a definite limitation would 
frustrate the legitimate use of trusteeships. 

As we expl: ained last year, it is the policy and practice of our own 
organization, and policy and practice of the American Federation of 
Labor and C ongress of Industrial Organizations, and its affiliates, to 
use the institution of trusteeships sparingly and to hold a local or other 
subordinate body in trusteeship for as short a time as necessary to 
achieve a remedy of the situation which brought the trusteeship about. 
But, there are instances where a long period of trusteeship is necessary 
to effectuate remedies in local situations essential to the welfare of the 
membership of the local and to the overall well-being of the inter- 
national or national organization and the labor movement in general. 

I would like to supplement my prepared statement at this point by 
directing the committee’s attention to the usual reasons for the im- 
position of trusteeships on subordinate bodies. 

One of the big reasons is corruption, the very thing that this com- 
mittee is attempting to at least minimize. 

Another is communism. 

A third is the failure or refusal of officers and a majority of the 
members to-comply with the laws and policies of the organization. 

The fourth is collusion with the employer. 

The fifth is dual unionism. 

The sixth is the failure of officers and representatives to properly 
service their membership. 

The seventh is general friction and dissension factionalism within 
the local which is detrimental to the membership. 

The eighth is violation, deliberate violation, of legal agreements 
with employ ers. 

The ninth is the disbanding of local lodges and dividing the treas- 
ury among certain officers and influential members of the lodge. 

The 10th is unauthorized strikes. 

Senator Morse. If the chaimman will permit—I may not be back 
before you finish. I have been called to the floor. 
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On this trusteeship matter, I am quite open minded so far as I am 
concerned as to the provisions of the language of our bill. I raise 
a question which I think is a practical question of policy at the present 
time. I am inclined to think that we ought to crystallize public 
opinion so that some supervisory force ought to be exercised at least 
through legislation on the administration of trusteeship, in order to 
give the public assurance that lawful practices are being followed in 
trusteeships. 

I don’t believe in the Government taking over the administrative 
functions of the union, but I for years have felt that wav. 

Suppose we modified the language of this section so that at certain 
periods of time, after an 18-month period, maybe once a year, require 
the union that is maintaining the trusteeship over some local to file 
a report with the Secretary of Labor, saying why, in the opinion of 
that union, the trusteeship should be continued until the next re- 
porting time. 

Do you think that organized labor would feel that that is an un- 
reasonable infringement upon their union life? 

Mr. Hayes. If we must have legislation in this area, I certain] 
would favor that type of legislation to the type that has been proposed. 

I make suggestions along that line further on in this statement. 
However, I think that the present proposal before this committee is 
unworkable because actually it would have the tendency to continue 
corruption where local unions, their membership, or their officers were 
responsible for corruption. It would merely permit those elements 
responsible for corruption, responsible for improper practices, re- 
sponsible for communism, to mark time until the 18-month period 
had elapsed, at which time they could again take over the local and 
continue their activities as they had in the past. 

If we need legislation in this area, we would have no objection to the 
type of legislation that you propose. We have a different type of 
proposal to make and this is covered farther on in the statement. 

We propose that the onus be placed upon the majority in the lodge 
who may petition the Secretary of Labor for lifting a trusteeship or 
a suspension, and then the national or international union would be 
called upon to show cause why it should not be lifted. 

Senator Morse. I don’t know which would be preferable. I was 
thinking about trying to avoid procedural hearings that you presently 
suggest I think would lead to. I was looking for what seems to me a 
public disclosure from time to time as to the reasons why this union 
thinks they ought to continue the trusteeship. And if that disclosure 
had to be made once a year to the Secretary of Labor who, in turn, 
could make it available to the membership of the union, I am inclined 
to think that would be a pretty effective check on most union officials 
that might find themselves out of line on this matter. 

At the same time, I have in mind all of the other dangers that I 
think the language of our bill at the present time creates. Except I 
am leaning heavily toward the other side, the modification which I 
have suggested so far as I am concerned. 

I only throw this out because of your suggestion that you just hit 
me with. 

Mr. Hayes. Well, Senator—— 

Senator Morse. That would be likely to encourage difficulty within 
the local, and get into some hearing before the Secretary of Labor, 
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because I know something about these trustee locals, and the dissident 
group always welcomes any procedure that will play politics. I am 
not so sure that you are not proposing the very procedure that may 
later plague you. 

Mr. Hayes. We are more concerned, Senator, about not passing the 
type of legislation which will accomplish the very opposite of what 
this committee or what the Congress is attempting to accomplish, 
that is, the perpetuation of wrongdoing and corruption at local levels. 

Senator Morse. I am better than halfway to the conclusion that this 
language plays into the hands of the Commies, and that is the last 
thing our chairman wants to do. 

TI will get back when I can. 

Mr. Hayes. Thank you. 

We submit that the imposition of rigid time limits and legal techni- 
calities upon the exercise of the institution of trusteeship will do more 
harm than good for the labor movement in general, and that in the 
long run it will be of primary benefit to those officials at the local or 
subordinate union level who seek to pervert the well-being of their 
own membership and the economic influence of the labor movement in 
general to wrong ends. 

Frankly, we should prefer that the subject of trusteeship not be 
dealt with by legislation. However, if this committee and the Senate 
and the House disagree with my viewpoint, we strongly urge that the 
trusteeship provisions in any legislation should be much more flex- 
ible than those of the bills now before this committee. First of all, I 
believe that the grounds for trusteeship should be expanded to include 
all legitimate purposes for the control of a subordinate body. Second, 
I strongly urge that any definite time limit on the period of trustee- 
ship be eliminated. And, third, I suggest that if a trusteeship should 
be open to question after a specified period of time, say the 18 months 
established in both proposals before this committee, that it continue 
to be considered valid until a majority of the members of the trusteed 
body appeal to the Secretary of Labor and until the international or 
national organization fails to show cause why the trusteeship should 
be continued. 

Last May, in the course of my testimony before this subcommittee, 
I made a number of comments on the inherent danger of legislation 
which attempted to intrude too deeply into the internal affairs of a 
democratic organization like a labor union. In this regard, I am 
particularly concerned about section 301(a) of the administration bill. 
That is the section which outlines the responsibilities of persons en- 
trusted with the funds and property of a labor organization. And it 
would, among other things, permit such persons to dispose of union 
funds and property only “in a manner authorized by the constitution, 
bylaws, and other governing rules of the organization.” This lan- 
guage is, of course, very general and vague, and could be applied to 
hundreds of expenditures which are normal in the routine operations 
of the most reputable unions. We of the Machinists’ Union are not 
quite sure just what effect it would have upon our organization. 

A labor union, like any other democratic institution, is a dynamic 
organization, and in the pursuit of its original aims it is constantly 
seeking new ways of doing things. These ways are frequently not 
spelled out in detail in the basic laws of the organization; rather 
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they exist because of the tacit approval of the vast majority of the 
membership who see in them a means of attaining the broader goals 
of the organization and as implicit in their very reasons for existence, 

For example, we of the labor movement look upon labor’s participa- 
tion in international affairs as one of our Nation’s great assets in the 
present battle for the minds of men, because it is in the achievements 
of the great majority of our people who work for wages that the real 
proof of freedom exists. The Machinists, like many other large labor 
unions, has taken an active role in the affairs of international labor 
organizations in the past 10 or 12 years. And in the development of 
that interest we have assigned one of our staff to full-time work as 
our international representative. 

Recently that representative and our organization were honored 
by his appointment as United States Worker Delegate to the Inter- 
national Labor Organization. Now, if you were to ask me where in 
our constitution we are authorized to spend money for the salary of 
a person engaged in such activities, I would have to answer by saying 
only that it is implicitly in our constitution. There is no such explicit 
authorization. 

There are many other examples which I could give, but I will men- 
tion only a few more: 

Because of the tremendous increase in health and welfare plans and 
the manner in which they were being exploited, the Machinists’ Union 
joined with U.S. Industries, Ince., in the establishment of a foundation 
to study and report.-all phases of health and welfare plans and insur- 
ance. We have retained some of the best experts in this field, as well 
as Columbia University, to.conduct surveys and studies for the benefit 
of all concerned. 

We make periodical contributions to the American Heart Associa- 
tion; to Guiding Eyes, Inc.; to the National Orthopaedic Hospital; 
our officers have served our Government at union expense. 

These are all legitimate and proper expenditures for a labor union. 
They all directly or indirectly benefit our members and their families— 
yet such expenditures are not specifically authorized or prohibited in 
our constitution. 

Now, it may be that the persons or agencies charged with the admin- 
istration of such a law as the administration proposes would be broad 
enough in their views and judgments not to quibble on the point. 
And it may be true, further, that if such an administrator chose to 
take a narrow view, he might be overruled by some higher authority. 
The point is, that by introducing so specifically into the area of in- 
ternal union administration, the administration raises problems and 
uncertainties which could, and in the hands of an unfriendly adminis- 
trator, would, harass the union with petty details, drawn out admin- 
istrative proceedings, court actions and other related problems. I, for 
one, do not wish to place this union in the hands of lawyers whose 
objectives and training are not those of the ordinary workingman. 

There is another and a broader, danger involved in this type of 
proposal. The disturbance and harassment of the organization by 
dissidents from within is serious enough, but, beyond that, the prin- 
ciple contained in such legislation holds grave dangers for every volun- 
tary organization, and threatens the very roots of our free society. 
Any attempt by Government to regulate the details of internal ad- 
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ministration of such an organization raises the grave possibility that 
the organization eventu: ally will become a creature of the State, and 
that it will speak, eventually, not for the men and women who make 
it up, but for the ine sumbent. political administration. This, gentle- 
men, is the sure road to tyranny. 

As I said in the beginning of my remarks, I have no intention, today, 
of repeating in detail all of the points which I made in appearing be- 
fore your committee last May. ‘To do so would be an imposition upon 
you. 

In confining my remarks here today to a very limited number of 
proposals in ‘the two bills before you, I do not want to leave the 
impression that T am in accord with all the other provisions of these 
two measures. For my views on other features of proposed legisla- 
tion, L respectfully refer you to the transcript of my testimony before 
the subcommittee last May, which appears on pages 513 through 593 
of the printed hearings. 

Against the bac koround of that testimony and what I have had to 
say today, I w ould urge you gentlemen, and you colleagues in both 
Houses of Congress, to adhere closely to two guiding principles in 
your consideration of the legislation which is before you and which 
may subsequently come before you. 

First, at all cost, avoid legislation which would put the Govern- 
ment in the business of regulating details of internal union democracy, 
for that, as I said before, is the surest way to the destruction of our 
free and voluntary institutions and the sure road to tyranny. 

Second, in the interests of expeditious enactment of a fair and work- 
able law to deal with the malpractices disclosed by the McClellan 
committee—those which are not presently covered by law or adequate 
law—we respectfully recommend that you avoid inclusion in this 
type of vate ation any extensive revisions of the Taft-Hartley Act, 
except for those few which may be relatively noncontroversial in 
nature. If the Taft-Hartley Act is to be opened up for extensive 
revision I assure you that we of labor have many proposals in mind. 

Any broad revision of the Taft-Hartley Act should wait upon the 
study and recommendation of the tripartite commission of experts 
which will, I understand, begin its work next week. I am pleased 
that we are represented on the commission by Mr. Plato Papps, our 
chief counsel. 

That finishes my formal testimony. I thank you for your time 
and your attention, and I am prepared to answer any questions or 

make any elaborations which you of the subcommittee deem helpful. 

Mr. Chairman and gentlemen of the committee, I would like to 
offer to the committee a supplement on my testimony regarding organi- 

zation of picketing which covers in somewhat more detail the com- 
ments which I have already made in my statement without reading 
it to the committee. 

Senator Kennepy. All right, Mr. Hayes. 

You say as to these supplemental remarks that you want to read 
them ? 

Mr. Hayes. I would like to offer them to the committee. 
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(The supplemental statement follows :) 


SUPPLEMENTAL REMARKS OF A. J. HAYES, INTERNATIONAL PRESIDENT, 
INTERNATIONAL ASSOCIATION OF MACHINISTS 


Before concluding my remarks today and supplementing my formal statement 
I should like to touch briefly on a subject of the administration bill designed 
to reach what is probably one of the most misunderstood objectives of the trade- 
union movement—organizational picketing. While I have dealt with this subject 
briefly in my prepared statement, I would like to augment my remarks with 
specific reference to section 504 of S. 748. This section, in simple language, is 
designed to reach peaceful, nonviolent picketing engaged in by a labor organiza- 
tion in four identified and somewhat vague situations, each of which we construe 
an antiunion measures designed to further limit the principled objectives upon 
which the trade-union movement was founded. 


Section 504(7) (A) would preclude picketing in a situation where, for example, 


union A, attempting to organize an unorganized employer by means of peaceful 
solicitation of employees, was suddenly confronted with the fact that the employer 
had executed a predated contract with a company-assisted union or committee. 
This so-called union or committee as the “recognized” bargaining representative 
of the employees, in any Board proceeding, could allege its contract as a bar to 
any further organizational efforts or solicitations by the union, and to any 
subsequent demand for recognition, or to any petition filed with the Board 
alleging that a “valid question concerning representation” had been raised under 
section 9 of the act. And likewise this section would proscribe any picketing 
activity by union A either in protest of the “sweetheart” contract or in fur- 
therance of its solicitation of employees by means of an organizational picket 
line and picket sign. True, you say that that section 8(a)(3) and (1) reaches 
this type of conduct. But when? The Board’s processes are slow to begin 
with, and its ineptness to handle even its present caseload is supported by 
statistics that show that, conservatively, it takes on an average of from 2 to 3 
years from the date that a charge is filed to the date a complaint issues, a 
hearing is held, a decision issues, and the case is finally enforced by the circuit 
courts. The statute here would give priority to such cases; but priority even 
in 10(1) proceedings—mandatory injunctions and cases involving secondary 
boycotts under present law—are handled no faster. In the meantime, however, 
the organizational efforts of the employees involved are discouraged by the 
employer, or “free speeched” to a point of apathy, or the original employees whose 
interest in the organizational effort have been cunningly replaced and are no 
longer employed. This section is designed to reach such activity. We believe 
that the better way is to allow peaceful organizational picketing because no 
legitimate trade union will sit idly by under such circumstances, and not 
continue its organizational efforts by means of a picket line. 

Concerning section 504(7)(B), this section would prevent peaceful organiza- 
tional picketing in the following factual circumstances in which we found our- 
selves involved at Machinery Overhaul (121 NLRB No. 153) and which the 
Board found to be an unfair labor practice. The Machinists, a certified union, 
but with whom no contract has been executed, was compelled to engage in an 
economic strike because of an impasse after prolonged bargaining. During the 
strike the “scabs,” or, to use a more polite term, “economic replacements” were 
hired, and because it was near the end of the “certification year” an “RM” 
petition was filed by the employer. Subsequently, an election was held and 
obviously, because anyone who works under such circumstances would vote 
against a union, we lost the election. Despite this circumstance, however, in 
pursuit of our prior economic demands, as well as in an organizational effort, 
we continued to maintain our pickets at the plant. The Board found this to be 
an unfair practice because one of the objects of our original demands was a 
union shop contract. However, under the language of this section, because a 
so-called valid election under section 9(c) had been conducted the picketing 
activity, even without the union shop demand, would be termed an unfair labor 
practice. While this case is presently in the courts on appeal because we believe 
that the picketing was justified and lawful, this amendment would proscribe 
this protest by means of peaceful picketing. 

Concerning section 504(7)(C) it would outlaw peaceful picketing where the 
picketing labor organization cannot establish that it has a “sufficient interest on 
the part of the employees” in having it represent them. This appears to be a 
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double-barreled catchall in the event 7 (A and B) could not reach the activity. 
First, it is vague. And, second, it is wholly unfair and unreasonable. For 
example, union A again in peaceful solicitation of members in an organizational 
campaign is suddenly confronted with the fact that, despite the fact it does not 
have a “sufficient interest” or a majority of the employees in the plant so as to 
make a demand for recognition, its members in the plant have been discharged 
or cunningly replaced. In protest, as well as in an organizational effort, the 
union commences picketing. ‘True, this section outlaws it. And, of course, 
again unfair labor practices may be filed, but again under the Board’s present 
procedures and its method of handling these matters, too long a period elapses 
and too many intervening circumstances occur which can effectively preciude 
any subsequent organizational efforts. And in the meanwhile, however, peaceful 
picketing, despite the equities is proscribed by this statute. 

Turning now to 504(7)(D): Again this section, like its predecessor, is vague 
and unfair; it places a premium on what is a “reasonable period of time” for 
purposes of organizing an unorganized employer. There are too many im- 
ponderable and too many intervening circumstances which can occur during an 
organizational campaign to set such a vague standard as a “reasonable period 
of time’ tu such activity. For example, under present Board standards, an 
employer may lawfully “free speech” his employees under captive audience con- 
ditions, which the union may not do. This adds to organizing time. There are 
many other like circumstances. The realities of the situation, however, are 
the following : 

Organizing campaigns cost money; and prolonged ones can break a union. As 
unions can neither afford it nor do they want to waste money on such activity, 
as an economic issue, if for no other reason, such picketing is not extended beyond 
*a reasonable period of time.” I think it the wiser course under such circum- 
stances to balance employer “free speech,” etc., with the counterbalance of 
organizational picketing. In this economic battle, the test of “reasonableness” 
is best left to the economic disputants and not to Government intervention in 
legitimate objectives of employees and unions. 

In conclusion, it seems to me that, rather than have this Congress encourage 
Government intervention at each step of an employer-employee union relation- 
ship, it would do well to study methods and means of expediting the existing 
ponderous procedures of the Labor Board which in 22 years of its existence has 
shown that it cannot handle its present caseload, let alone any added respon- 
sibilities. 

Senator Kennepy. Mr. Hayes, I would like to ask a couple of ques- 
tions on your supplemental statement and, perhaps, some of the legal 
points your attorneys might want to comment on because they in- 
volve some of the matters taken up with the Secretary in the last few 
days. 

Senator Goldwater, do you have some questions ? 

Senator Gotpwarer. Yes. Mr. Hayes, I only want to ask one gen- 
eral question. 

You indicated that you only want the Taft-Hartley amendments 
considered that you term as “noncontroversial.” 

Could you mention what those would be in your opinion, the non- 
controversial ones? 

Mr. Hayes. It is my judgment, Senator, that those are the ones 
that are presently in the Kennedy-Ervin bill. 

Senator GotpwaTer. Well, I can agree that some of them might be 
noncontroversial, but one, for instance, the change in the definition 
of supervisor, I don’t regard that as noncontroversial. It stayed in 
the bill last year by a very close vote on the Senate floor. 

Mr. Hayes. Well, I ad libbed the word “relatively” when I read 
the statement and I think as compared to other proposed and dis- 
cussed amendments to the Taft-Hartley Act, these amendments are 
relatively noncontroversial. 
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Senator Gotpwarer. I think you will find that when we seek to 
compel the NLRB to take full jurisdiction in all cases it will result in 
quite a controversy. There are some I will agree with you that we 
will have no controversy over at all, but I do think that’in the Ken- 
nedy-Ervin bill there are suggested Taft-Hartley amendments that 
will be extremely controv ersial. In fact, I think it is no secret that 
the main objection to the bill last year came because of some of these 
amendments that are included in this year ’s bill. 

Mr. Hayes. Certainly it is true, Senator, that there is room for 
difference of opinion as to the degree of controversy with regard to 
some of these provisions. 

Let me say this, however, that it is my judgment that if any of the 
Taft-Hartley provisions now included in either of the bills before 
your committee would delay the enactment, unduly delay the enact- 
ment of a labor reform bill, that they should be excluded from the bill. 

Senator Gotpwater. Let me ask you this question then: Suppos- 
ing that the committee agreed that there should be no Taft-Hartley 
amendments included in the labor reform package, that we reported 
a bill to the floor of the Senate with no amendments to the Taft-Hart- 
ley Act at all, would the AFL-CIO support that ? 

‘Mr. Hayes. Well, I think that the AFL-CIO would be disap- 
pointed and I think there are several amendments that on the basis 
of our experience with the Taft-Hartley Act that almost everyone 
is in agreement should be passed, it would not appear to me to be 
fair to withhold them merely because you were withholding further 
consideration of the Taft-Hartley Act. 

Senator Gotpwater. There again, both sides would have an opin- 
ion, and I, for instance, feel that we cannot honestly have an effective 
reform bill without including the areas of secondary boycott and 
picketing, but I recognize your objections to that. On the other hand, 
I do not think that changing the definition of supervisor has anything 
to do with labor reform. Certainly that will be an extremely contro- 
versial point. It is one that I understand labor wants in and one I 
know that management does not want in. 

I should like to get an answer—I should like to get a little more 
specific answer. 

Would you agree with Mr. Biemiller who, in answer to that question 
the other day, said, “I can say at the present time we certainly would 
not.” 

I asked him if they would support the bill without the Taft-Hartley 
amendments. 

Mr. Hayes. Of course, I am not appearing on behalf of the federa- 
tion. I would certainly feel—and for the record I am appearing for 
the [AM—we would be reluctant to approve of any such procedure. 
We feel that since the hearings have already been held on the previous 
Kennedy-Ives bill, these matters have been very thoroughly explored ; 
all indications are that the overwhelming majority in Congress are 
in favor of the bill, of these amendments, ‘and it seems to me to be un- 
fair and unreasonable to del ay these necessary amendments any longer. 

Senator Gorpwarrr. I am not arguing with you on this because I 
am inclined to agree that if we get into the Taft- Hartley area, we will 
find ourselves i in ‘difficulty. Just offering one amendment will open up 
this Pandora’s box. But we do not want to find ourselves, I can assure 
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you, on the floor of the Senate trying to pass a so-called labor reform 
package and find that we incure the wrath of labor because we have 
omitted all Taft-Hartley amendments, among them being the ones 
that are very dear to the labor movement. 

Mr. Hayes. Of course, Senator, I have enough faith in Congress to 
believe that Congress would not be hypertechnical about such a matter. 

I think opinions are pretty well crystallized with regard to the 
Taft-Hartley revisions now included in the Kennedy-Ervin bill. And 
I think that they are very, very necessary amendments, probably much 
more important than some others, although there are others that are 
of great importance. 

It seems to me to be unfair to those people affected by those provi- 
sions to delay it merely for technical reasons. 

Senator Gorpwarter. I do not think there would nec essarily be any 
del: ay. It donot think there would be any delay. I am not suggesting 
that there would be. I am trying to find out now before we go into 
executive meeting here a week from T uesday to try to write up a bill 
if labor is going to be adamant in their position that these amendments 
to Taft-Hartley that you refer to as noncontroversial, shall remain in 
the Kennedy-Ervin bill. 

Mr. Hayes. May Mr. Goldberg speak to this point? 

Senator Gotpwater. Yes, sir. 

Mr. Gorpprra. If I may say a word about that. Any amendments 
to the Taft-Hartley Act, as we have discovered in these hearings, is 
controversial in a sense. Some are more controversial than others. 
The amendments dealing with the Taft-Hartley Act which appear in 
the Kennedy-Ervin bill “have a historical origin as you very well re- 
member, and Senator Kennedy remembers. Some of them came about 
because the administration proposed some amendments in this area as 
part of this package. And you will remember when this committee 
met here last year pursuant to an agreement made on the floor of the 
Senate the hearings were confined to certain specific areas. 

It is the feeling of the labor unions that last year there were exten- 
sive hearings before this committee in those areas. Included in these 
areas, for example, was this controversial question—and I freely con- 
cede that it is a controversial question, as you have just said and you 
are right—about the definition of supervisor. There is feeling about 
that. 

But there were hearings before the committee. That was written 
into the bill. That was debated on the floor of the Senate and you are 
correct, there was a close vote, but later when the Senate voted the 
whole bill there was an overwhelming vote for the bill, including that 
provision. 

The building trades amendment was in there, and we feel it ought 
to be in there. 

The economic striker section which President Eisenhower for a 
long time has appealed to the Congress to eliminate was in there. 

We have a complaint against the present bill, the Kennedy-Ervin 
bill, on the lack of provisions for prehearing elections in there. We 
think this ought to be in there. 

These Taft-Hartley areas were discussed, debated, heard, fully 
explored, and decided upon. 


36552—59——35 
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It is the feeling of the AFL-CIO--I will speak here as its special 
counsel; Mr. Biemiller is here and I am sure that he will join with 
me—that it is only fair that these areas be likewise considered and 
acted upon. 

I am not being adamant. Congress has to decide these issues. We 
can give our advice to the Congress as we are called upon to do here, 
based on our best judgment. 

And our best judgment is that it would be extremely unfair at this 
stage of the game to start lopping off one or other of these sections. 

At the same time, with respect to the amendments that you have 
talked about, we feel that these amendments were not adequately 
considered. Part of the problem that has developed in the committee 
hearing the last couple of days is that it is apparent that there needs 
to be more adequate consideration. By the way, I am not very 
critical of Mr. Rathmon for having some problems in this area. I 
practice in this area and I am sure if I were asked questions about 
these complicated provisions of the statutes without reference to the 
cases and the books and decisions—I have to read them all the time 
over again—that I would have problems. That is normal and 
natural. 

The Secretary of Labor does not administer the Taft-Hartley Act. 
The Labor Board does that. The Secretary is not a particular expert 
on that but, although sometimes he has to purport to be one when he 
testifies. 

The real nub of the discussion of amendments of that type is that 
they ought to be really debated and considered thoroughly. 

I have just got through with this survey which I hoped would be 
here this afternoon. These are my typewritten notes on the adminis- 
tration bill. There are over 70 pages. It took me quite some time 
and I could not get it done completely in mimeographed form in 
time. [hoped to have it here today to file it. 

I have gone over the bill. It takes a long time to become familiar 
with its provisions. I found many, many problems in the administra- 
tion bill which I am sure that the drafters of that bill would agree 
with me on. Many of them they won’t. I found some substantive 
things wrong with it. And when I say “I,” I mean myself and my 
staff. I could not do it myself. 

I think I can summarize labor’s position by saying we think the 
Congress ought to deal with the matters it dealt with last year in the 
Kennedy-Ives bill when it was being considered. We think any other 
course is unfair. 

The so-called concessions to labor in this bill are very minor con- 
cessions, Senator. We have fundamental problems with the Taft- 
Hartley Act that haven’t been dealt with. 

Take your “no man’s land” problem that you mentioned as being 
another controversial section of the bill. 

We think that the way it was done in the Kennedy-Ives bill last 
time was the best way it could be done. There is no perfect way to 
do it. 

Senator Watkins offered an amendment last time which was 


debated extensively, and that amendment was defeated by a big vote 
of the Senate. 
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It seems to us that the fair thing to do is to take the Kennedy-Ives 
bill as the type of package that it was, and vote it up or down on 
its merits and then leave the other subjects to other considerations. 

Senator Gotpwater. Mr. Goldberg, again, I am not arguing against 
your stand. In fact, I told Senator Kennedy earlier in the year my 
position is not one of being adamant against the thought of eliminat- 
ing Taft-Hartley provisions or considerations, but to point up to you 
the difficulty we are going to have on the floor if all of these amend- 
ments stayed in. Consider their definition of the term “supervisor.” 
There is no place in the McClellan hearings, through the years that 
I have been on it, where that question has come up. It is not in the 
so-called field that we are working in. It came into the hearings 
last year when Senator Morse, I think, discussed it in 1,200 words. 
It was no dragged-out involved discussion. 

So I would have to disagree with you that it was thoroughly dis- 
cussed. I haven’t had an answer to my question yet—I do not want 
to draw this out—whether or not organized labor will support the 
Kennedy-Ervin bill without the seven suggested amendments to the 
Taft-Hartley Act. 

Mr. Gorpperc. My feeling would be that the position of the labor 
movement is that it supported in substance the Kennedy-Ives bill 
and that in the event that a bill in a different form emerged the labor 
movement would have to take another look at the bill in a different 
form. 

Senator GotpwatTer. Can I conelude this little colloquy by assuming 
that the labor movement would not endorse the Kennedy-Ervin bill 
if we decided in the committee not to take up any Taft-Hartley 
amendments? 

Mr. Gotpsere. I would not say that. I am not the labor movement. 
But 1 read in the paper a speech that Mr. Meany made and of a news- 
paper interview with Mr. Biemiller, and I would say the drift was, 
certainly, in that direction. 

Senator GotpwaTer. This, I think, is very important, because mind 
you, Members of Congress like to run into as few obstacles as they 
can and if we are going to have opposition to this bill from the AFL- 
CIO before it is even considered as the result of our decision, if we 
make it, not to consider any Taft-Hartley amendments, then that in 
itself may be a deterrent. 

I wanted to have that on the record so that our Members of Congress 
could understand labor’s position before we get a bill out. 

Mr. Gotpserc. The best I can do is to answer the way I have. 

Senator Gotpwarer. You are speaking for Arthur Goldberg. 

Mr. Gotppere. Yes. 

Senator Gotpwater. And Mr. Hayes would? 

Mr. Hayes. Of course, I could express a personal opinion to you 
here, but I could not express the general sentiment of the official family 
of the LAM. 

I think that it is the type of impulsive decision that we should not 
be requested to make. 

I think it would depend upon many factors. First of all, it would 
depend upon the new complexion of the bill. 

hen it would also depend upon the prospects of passing this kind 
of an amendment packaged up with another bill. 
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And those are the matters that we would have to take into account. 
If this meant virtual death of these amendments that we feel are so 
important because they have now been compromised or they have now 
been thrown in a package where they may be compromised when the 
matter comes on the floor of the Senate, then naturally, we would 
oppose that entire procedure, because we would consider it a manipu- 
lation of some kind. 

Mr. Goxtppere. Is it not apparent now that the labor movement is a 
democratic movement? 

Senator Gotpwarer. You mean that by party affiliations? 

Mr. Hayes, I have enjoyed your testimony very much. While I do 
not agree with you entirely I do not want to argue the points here. I 
think we can ail be realistic in this and look at the composition of the 
Senate and the committee and know pretty much what kind of a basic 
bill we will report out to the floor. The only area in which we might 
find a change would be that we agree with Senator Ervin and others 
who are suggesting no Taft- Hartley change at the present time until 
this committee which Senator Kennedy has appointed has had the 
time to act. 

I might say that I am extremely happy that Mr. Papps is on that 
committee. I think it has been greatly enhanced by him being put 
on. I have respect for his fairness and his ability. I look forward 
to this committee functioning much better because of him. 

Mr. Hayes. Thank you very much. We appreciate your compli- 
ment, Senator. 

Senator Kennepy. Mr. Hayes, there are just one or two questions. 

The first concerns Senator Goldwater’s point about the differences 
between the administration bill and S. 505 with regard to permitting 
someone who had been convicted of a felony from assuming a position 
of responsibility in the union. I don’t think that either bill is entirely 
satisfactory but it is quite obvious what we are trying to do and the 
reason we are trying to do it. 

The problem, it seems to me, in the administration bill is that it pro- 
hibits ex-criminals from serving as an officer, agent or other represent- 
ative of a labor organization during any period to which by reason of 
such person’s conv riction of : any crime, such person is ineligible to vote 
in any election under the laws of any State. Perhaps, one of your 
attorneys could comment on this. 

Does anyone convicted of a felony in any State become ineligible 
to vote until he is pardoned either by the Governor or the board of 
parole? 

Mr. Gotpsere. I have tried to research the laws of the States, and 
there are almost as many rules on that as there are laws of the States. 

The question of restoration of rights which, I think, is implicit, 
Senator, in your thinking varies a great deal. In some States, you are 
never deprived of your citizenship rights even though you commit 
the most heinous offense. In some States you are depri ived of citizen- 
ship rights for a minor offense. 


The restoration of citizenship is not a reliable test to use in this 
area. 

In that sense I think your bill is more carefully and better drafted 
than the administration bill in this area. The administration bill is 
particularly bad because, as I read it, using the words “any State” it 
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applies the rules of all 49 States to the question of whether or not an 
individual is eligible to serve as a union officer. And I do not know 
how it would be possible to do that. 

Senator Kennepy. In addition to a variance in the way a person can 
be pardoned and get back his voting rights there is a tremendous 
variance in the State laws in regard to what constitutes a felony. 

Mr. GoupperG. That is correct. 

Senator Kennepy. I recall a discussion last summer on this point. 
In the State of Texas disturbance on a picket line is a felony. 

Mr. Gotpserc. The Daniels Act in the State of Texas provides that. 

Senator Kennepy. Then I think we came up with another example, 
fraudulent voting registration in Mississippi is a misdemeanor and 
in Minnesota it is a felony. If they did it in Mississippi they would 
be eligible. If they did it in Minnesota they would be ineligible. 

The prohibition as to political contribution by labor in Indiana 
is a misdemeanor and in Wisconsin it is a felony. 

Blackmail in Delaware is a misdemeanor and in Arkansas it is 
afelony. Andsoon. There are a good many of them. 

I am not sure that the provision in the administration bill is sat- 
isfactory. On the other hand, I am not satisfied completely with 
the provision we have. 

I am wondering if the bill introduced in the House which gave the 

ower of making the determination to the court, rather than the 
Secretary, might be a somewhat more satisfactory way of reaching 
this. 

The second is your other suggestion to apply it uniformly to labor 
and management. 

Mr. Hayes. Of course, that was not a suggestion of mine. I said 
that if Congress insisted that we must have legislation in this area, 
in all fairness it must apply to every organization in the country and 
not only to a labor union. 

Senator Kennepy. I think we ought to go into this and see whether 
giving the decision to the court, instead of the Secretary of Labor, 
would provide some protection to the citizenship rights. 

Mr. Hayes. I think it involves a very serious question as to whether 
Congress has the right to persecute someone who has erred, has been 
guilty of a violation of law, and has paid his penalty to society. 

Senator Kennepy. Our bill as reported last year did not have 
such a provision; it was added by an amendment that was offered, 
I believe, by Senator Allott of Colorado. 

Mr. Hayes. That is my understanding. 

Senator Kennepy. In this memorandum which you submitted, I 
am interested in some of these examples which you gave. Perhaps 
I should ask you a couple of questions about them. 

It says in the second paragraph: 


Section 504(7)(A) would preclude picketing in a situation where, for ex- 
ample, union A, attempting to organize an unorganized employer by means of 
peaceful solicitation of employees, was suddenly confronted with the fact that 
the employer had executed a predated contract with a company-assisted union 
or committee. This so-called union or committee as the recognized bargaining 
representative of the employees, in any Board proceeding could allege its con- 
tract as a bar to any further organizational efforts or solicitations by the union, 
and to any subsequent demand for recognition or to any petition filed with the 


Board alleging that a “valid question concerning representation” had been 
raised under section 9 of the act. 
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The Secretary would probably say that, if this was a company- 
assisted union or committee, it would be possible for the Board to 
consider the employer’s unfair labor practice at the same time as it 
was considering the legitimacy of the union’s picket line. If the union 
put a recognition picket line around the company, the management 
would then complain that the union was guilty of an unfair labor 
practice and ask for an injunction. At that time the union could 
say that they were picketing against an unfair labor practice, in- 
volving in a breach that section of the Taft- Hartley law dealing with 
an employer interfering with the rights of the employees to bargain 
collectively. 

Therefore, instead of this being recognition that the picketing was 
an unfair labor practice, the Board ‘would have to make a deci- 
sion as to the eauity of the case and in that way justice could be done. 

Mr. Parrs. Well, the evil of it, Senator, if I may interrupt Mr. 
Hayes, is that 504 as such is aimed at picketing wholly distinct from 
any other unfair labor practices. 

And I think that the catchall in there on 504(7) (E) does not cover 
the situation where you engage in such picketing and have an unfair 
labor practice charge on file. And the disposition of that works to 
the detriment of the union that is involved in the picketing. They 
have to cease it, for there is a priority as to this activity, and the 
general counsel, depending on his whim or his agent’s whim, may 
delay any action on it—that is, the original unfair labor practice 
under section 8(a)—while giving this priority. In the meanwhile, 
of course, the effectiveness of any picketing in protest or any organi- 
zational effort is completely dissipated. 

Senator Kennepy. Let me ask you this, Mr. Papps. 

In the case we are now discussing, when the General Counsel issued 
a prohibition against the picketing as a breach of this section of the 
law because it was recognition picketing, and another union had been 
recognized, wouldn't he have to make a determination, when the 
union’s counterclaim was filed, that there was an unfair labor practice 
here, because it was a company-assisted union. Or was your point that 
he could make one decision immediately, but this claim of the union 
might take a longer time? 

Mr. Papps. That is correct, but, you see, under the discretionary 
and mandatory features of 10(j ) and 10(1), for example, the General 
Counsel can proceed to an injunct ion, during the course of an in- 
vestigation, and the investigation itself could be delayed ad infinitum, 
while the injunction is still outstanding again them. 

These things take time. I have seen the Labor Board work, where 
they enjoin you under the discretionary and mandatory features of 
the statute, 10(j) and 10(1), and then it takes them months to process 
a charge and complaint, have a hearing and render a decision, and 
perhaps then take a review in the courts of appeal. 

Senator Kennepy. I am interested in that point, because it is a mat- 
ter that was discussed yesterday by Senator Morse and myself. Your 
point is that even today, as well as under the bill, where it calls for pri- 
ority to be given to this decision, that even though the injunction 
might be issued immediately, the final decision would take a year or 
2 years? 

Mr. Parrs It could. Not only that, but—— 
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Senator Kennepy. During the period while they might go consid- 
ering the counterclaim of the union that it is an unfair labor prac- 
tice 

Mr. Papps. That is correct. And under the present policy, at least 
as I analyze it, these cases are not consolidated, they are considered as 
separate charges and separate complaints, too. 

Mr. Gotpserc. Senator, may I make an observation with which I 
think Mr. Papps would agree. And that is that this becomes sub- 
ject to the mandatory injunction provisions, so that it is compounded. 
They may proceed to enjoin, if there is a basis for it, and by the time 
they get around to deciding the unfair labor practice, you wouldn’t 
have picketing worth anything. 

Senator Morse. If I may, I am going to ask Mr. Goldberg, Mr. 
Hayes, and his counsel, to supply us with a memorandum covering 
this point. And this will apply to the members of the Board, too. 1 
want a memorandum in regard to this matter of the lengthy time that 
it takes in any cases to process a case of the National Labor Relations 
Board covering these situations: (1) An unfair labor practice charge 
on the part of the union; (2) the amount of time that it takes from 
the standpoint of the union in respect to these so-called priority cases 
under present provisions of the Taft-Hartley Act, and a memorandum 
setting forth your judgment as to what you think the time factor 
change might be under the so-called priority language of the admin- 
istration bill; (3) a statement based upon a tabulation of cases, as 
to what your actual experience has been with the National Labor 
Relations Board in respect to the effect of the passage of time on 
some of the specific cases that you had before the Board. 

As I made the statement here yesterday, based on past testimony, 
plus my own personal knowledge, many unions have found them- 
selves greatly weakened on the time factor alone, and every time—I 
mean, some of the times when I raised it—the Secretary kept talking 
about the priority provision that is possible under this new bill there. 

My judgment is that it is not going to give the unions any such 
relief—as the Secretary sincerely and honestly believes, I am sure, 
but is mistaken. 

And any memorandum that you can give us that will be helpful to 
us on this issue—and we are going to come to issue on this one, we are 
bound to in the final draftsmanship of this legislation—any infor- 
mation that you can give us on the time factor will be very helpful to 
me at least. 

Senator Gotpwater. Will the Senator yield at that point? 

Senator Morsg. Yes. 

Senator Gotpwarer. I would like to ask that they include in that 
memorandum also what additional time, in their estimation, because 
I don’t think they can do it otherwise, what additional timelag will 
result if the amendment to Taft-Hartley suggested by Senator Ken- 
nedy to compel the NLRB to take all cases is adopted. They are now 
6,500 cases behind, and I can see by turning away from the “no man’s 
land” approach of the administration bill to the Kennedy-Ervin bill 
the addition of several more years. 

If you could make an odnoated guess on that—I don’t offer that 
facetiously—I think it is something we must consider. Do you think 
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Mr. Goipeere. If you are willing to tell us how much money you are 
going to give the Board 

Senator Gotpwatrr. We discussed that last time. 

Mr. Goupsere (continuing). To increase the Board’s approach 

Senator Gotpwarer. And the Board itself doesn’t seem to think 
that that is the answer. 

Senator Kennepy. You might also prepare a memorandum as to the 
variance in the State laws in handling labor relations, and what their 
effect might be on labor relations, if we adopted the administration 
language to turn all these things over to the States. I think the 
problem there is that neither provision is satisfactory and there is 
no doubt that Senator Ives, who was responsible for putting that into 
the McClellan committee report, was most anxious to do something 
about the “no man’s land.” I think he first started with the idea 
that we should turn it over to the States—that was his first idea—and 
then he decided that was not satisfactory, because the State laws are at 
variance, and only 12 States had State laws. So he took the other 
approach, which itself is unsatisfactory 

Senator Gotpwarer. I think all but one of us signed that rec- 
ommendation. 

Senator Kennepy. It didn’t say turn over to the States. 

Senator Gotowarer. I think it said turn it over to the States. I 
have not read it. 

Senator Kennepy. It says, “legislation to clarify the ‘no man’s land’ 
in labor-management relations.” 

Mr. Hayes. Mr. Chairman, we are glad to comply with the various 
requests of the committee. 

Senator Kennepy. We would like to have the advice of your expert 
legal talent. 

“Mr. Papps. Senator, may I suggest that the Labor Board itself has 
probably made studies on timelags between the time of the filing 
of the charge and the issuance of the complaint in a variety of cases, 
the number of days it takes to get on with it, the time that it takes to 
go to hearing, and the time it takes for the subsequent decision. And 
it might prove helpful to get it actually, to use a phrase, right from 
the horse’s mouth, I think perhaps a request to the Board would be 
helpful in that matter. 

Now, we can give it to you from our own experience as to how it 
affects us in timel: ag in actual cases. 

Senator Morse. That is what I want. What we will get will be an 
average. An average is interesting, but it doesn’t give you the real, 
operative facts as to what happens there in individual cases. You 
may happen to be in a union incorporated in the average whose 
experience of 4 or 5 or 6 years, and you found yourselves out of 
business as a result of that time delay, so you don’t take very much 
consolation in the fact that the Board says, “Here is a bunch of cases 
that we handle in 6 months.” 

Mr. Parrs. Let me suegest this, Senator. 

In this regard we—‘we” being the American Bar Association Com- 
mittee on Practice ma Proniites Before the N.L.R.B.—are under- 
taking a study on statistics and other matters to help to expedite their 
own proceedings, and we have come up with recommendations to them 
that in the past have not been acted upon or have been ignored. And 
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this matter of statistics in their case studies, I think, would prove 
quite fruitful to you. I think our reports in this matter should be 
made available to this committee for its considerations. 

Senator Morse. Let me point out another factor here when you 
come to analyze the statistics concerned. You just have hundreds of 
employers in this country that are anxious to cooperate and get a 
labor dispute settled quickly and working cooperatively—but at the 
same time to protect their own best interest—with the union in 
processing the case. 

So those cases will go through rather quickly. And you get, then, 
a very short time schedule for them. But the employer that wants 
to break the union, he knows how to use time. So he exhausts every 
procedural technicality available to him, and drags it out, as I said to 
Secretary Mitchell yesterday, I used the figure 2- to 4-years, and there 
were scores of cases that fall within the 2- to 4-year lag. 

And you will find there are cases where many of these employers 
are the union-busting employers that are using the time procedures 
of the Board to their advantage and the disadvantage of the union. 

Those are the cases I want to hear about. 

Mr. Papps. I can get it for you. 

Mr. Hayes. Mr. Chairman, notwithstanding what I said about law- 
yers in the labor movement in my prepared statement, we will comply. 

Senator Kennepy. I just have a couple of more questions. 

I am wondering if there would be any point in attempting to set 
up some sort of regional board to deal with the caseload, if we adopted 
the procedure that is in this bill of having the National Labor Rela- 
tions Board assume its full jurisdiction. Is it possible to set up re- 
gional boards or set up a board to deal with employers who have less 
than a million dollars of business or whatever figure the Board now 
uses to cut it off? It is quite obvious that those five men are really 
overworked, and it doesn’t make any sense at all to add another year 
to all those cases involving major industrial disputes. Is there some 
way we can set up another board that will have the responsibility of 
dealing with the numerous but relatively small cases involving elec- 
tions and representation rights and so on which are the leading area 
where we miss the effect of nationallaw? Idon't know. 

Mr. Paprs. Well, there was a suggestion in 1946 or 1947 by the 
Bureau of the Budget—and I don’t know the name of the report, I 
could get it for you, I think it was the Butler Report, or something 
akin to that, that proposed that. And about that time the Taft-Hart- 
ley changes came into effect, and that was rough. 

But the changers had considered that, and apparently these Taft- 
Hartley changes prohibited it or prevented it from going into effect. 
But those recommendations, I think, would bear looking into by this 
committee, and perhaps the panel that had been appointed to con- 
sider this question. It is getting unbearable the way it is, the delay 
is unbearable. 

Mr. Goipserc. Just along those lines there is another excellent pos- 
sibility which this commission can study. It has seemed to me for a 
long time that the whole jurisdiction of the Board over organized in- 
dustries may not be necessary. There we have collective bargaining 
agreements, and there are terminal facilities in the collective bargain- 
ing agreements that ought to govern. In these cases complaints as 
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alternatives to the contract procedure are, perhaps, unnecessary. I 
personally feel that they are unnecessary. If you have got a contract 
and your contract contains terminal facilities, you ought not to go to 
the Board on either side. Mostly you don’t, you rely upon the con- 
tract. But I think that we ought to study how many unnecessary 
cases of that type go to the Board, and maybe the commission can 
come up with some recommendations in that area. 

Senator Kennepy. Thank you. 

Mr. Parps. I don’t want to hold you, Mr. Hayes, I just want to go 
through this supplemental statement of yours, because these are the 
basic issues which we discussed with Secretary Mitchell. In that case 
that I gave you a few minutes ago, as I understand it, you say that 
there would be a possibility that the General Counsel could issue a pro- 
hibition against the union picketing for organizational or recognition 
purposes, and the union’s counterclaim that it was picketing against an 
unfair labor practice, that that could be—that it would be possible 
that the general counsel would make the determination of the com- 
pany’s complaint immediately, and the unfair labor practice charge 
of the union explaining why it was picketing could be dragged out 
for a year or two. 

Mr. Parrs. That is correct, Senator. 

As a matter of fact, you see, our charge itself would be under section 
8(a), alleging a violation of section 8(a), and this would be alleging a 
violation of section 8(b), a charge filed by an employer, and depending 
on the character and the priority to be given to it, the action taken by 
the General Counsel varies on a case-to-case basis. Under section 
10(1) or section 10(j) they might treat this within a matter of weeks; 
that is, the injunctive features. 

We had a problem like that at Fort Sill. We were enjoined and then 
the complaint issued shortly after that, and a hearing took place maybe 
a month after that, and the Board’s decision came out within a matter 
of 6 or 7 months after that. The issue was moot. Picketing became 
moot. The real issue became moot the day the picketing ceased by 
means of the injunction. 

Any counterclaim, any charge, for instance, that we might have had 
we would have to assert through a separate charge and a separate 
processing by the General Counsel. 

Senator Kennepy. I think that is an interesting point. And you 
may want to expand it a little when you submit your memorandums. 
I think that that would be of some interest to us. 

Senator Morse. May I add this: 

One of the major things I was discussing with the Secretary yester- 
day goes to this, that to my mind this bill is loaded to favor the em- 
ployer by way of the injunction, and discrimination against the union, 
in that it forces the union to go through these delaying procedures of 
the act in respect to their charges. But you have—don’t misunder- 
stand me, I don’t want to favor the use of the injunction on either 
side, but if you are going to have it it ought at least to be equal. 

Mr. Parrs. I don’t know how many cases—I would hazard a guess 
that in the past 10 years of Taft-Hartley probably not less than ten 
10(j) injunctions have been issued against employers for conduct that 
constitutes unfair labor practices against employers or unions. And 
that is a guess. I would hazard a guess that on the other side of the 
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coin there have been three, four, five times as many against unions, 
and I don’t know how many under section 10(1). It is imponderable. 

Senator Kennepy. Now, your statement says: 

The statute here would give priority to such cases, but priority even in 10(1) 
proceedings, mandatory injunctions and cases involving secondary boycotts, 
under present law are handled no faster. 

What do you mean by that? 

Mr. Paprs. I mean that once the injunction has been obtained, then 
the need for an expedited hearing or an expedited proceeding with 
regard to the handling of the charge established, and a complaint 
subsequently issued, then there is a hearing before a trial examiner. 
That is the uniform procedure that the Board follows. The decision 
issued by the Board is not expedited; that is, where the trial exam- 
iner transfers it to the Board and it is handled by a Board assistant. 
But in any event the need for the rush is ended with the injunction. 
And, of course, the picketing and the effect of it ceases with the injunc- 
tion as well. 

Senator Kennepy. Now, where you say in the next sentence: 

In the meanwhile, however, the organizational efforts of the employees in- 
volved are discouraged by the employer’s “free speech” to a point of apathy, 
and the original employees who made the advance organizational efforts are 
cunningly replaced and are no longer employed. 

Now, if they have been replaced for union activity, as I understood 
the Secretary, I think you would be able to have a picket line against 
that unfair labor practice. Even though the employer attempted to 
get an injunction—to go back to the first example—the employer at- 
tempted to get an injunction against the union for organizing with- 
out a showing of sufficient interest, then you would also be able at 
that time to go to the Board and charge the employer with an unfair 
Jabor practice. I labor this point only because this was the position 
taken by the Secretary. He said, as I understood him, that the Board 
would have to also take into consideration before issuing the injunc- 
tion against the picketing, the union’s complaint in order to decide 
whether the employer’s unfair labor practice might be a defense of 
picketing or whether the picketing was against the unfair labor prac- 
tice as distinguished from organizational picketing. In other words, 
the Board couldn’t very well issue an injunction against organiza- 
tional picketing unless it had made a determination that the activity 
was organizational picketing and not picketing against the unfair 
labor practice. 

Mr. Parrs. Well, Senator, I speak from experience in many, many 
cases handled before this Labor Board. And I can assure you that 
what the Secretary says is not correct in this regard. I don’t like to 
disagree with the Secretary on it, but I think my experience in this 
matter is sufficient to support the conclusion that I reach, that the 
General Counsel and the Board do not handle it in that manner. 

As to the question of “cunningly replaced,” you can find a thousand 
reasons for replacing an employee who has a union interest, if you have 
an antiunion motivation. We have case after case where affidavits 
have been filed, on practically, I would say, a pro forma (8) (3) situ- 
ation, where the General Counsel won’t issue a complaint, or you have 
to take an appeal to him, and it takes months on an appeal to the 
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General Counsel to get some action on it, either denying the appeal or 
affirming it, reversing the regional director—it is prolonged. 

Senator Gotpwater. I have asked the Senator to yield so that we 
might keep this in some continuity. 

Isn’t it true, though, that if we ‘consider the administration proposal 
in toto, we have a provision to amend the Taft-Hartley to take care of 
the economic structure, so he in effect would have a right to come back 
and vote, and the union would not have lost out? 

Mr. Paprs. You are talking now, Senator, about economic replace- 
ments and the striking employees / 

Senator GoLpwater. That is what we are talking about here. 

Mr. Parrs. Well, that is somewhat of a counterbalance. I don’t 
think that that necessarily follows, that all of the employees are in or 
out of the plant at one time. When you have strikes, Senator, what 
occurs normally, if they are prolonged, if there is a petition followed 
by an employer 

Senator Kennepy. Let me interrupt. In the example I gave it 
wasn’t that they went out on strike, they were discharged by the 
employer for union activity. So a change in the voting rights of 
economic strikers as is proposed in both S. 505 and S. 748 would not 
be relevant at all. 

Mr. Parrs. They are ineligible as employees; they have no qualifi- 
cations. 

Senator Gotpwarter. I thought you were referring to this case on 
page 2 from which you read, which the economic striker provision 
would : apply to. 

Now, if it is another situation where a man is fired for reasons that 
you haven't mentioned— 

Senator Kennepy. I am talking about that example. 

Senator GotpwaTer. You were reading in 504(7)(b), wasn’t that 
what you were concerned about 4 

Senator Kennepy. The eighth line down: 


In the meanwhile, however, the organizational efforts of the employee involved 
are discouraged 





and so on. 

Senator Gorpwater. Then I was confused, because I thought you 
were talking about the economic striker provision. 

Mr. Parrs. No, Senator, I was not. I was talking about an original 
organizational campaign where, because of some activity, either dis- 
couraging of organizational efforts, or the recognition of a “sweet- 
heart” deal with a committee that has been formed by an sithotes,. or 
something akin to that, an independent union, it is immediately recog- 
nized, and, of course, the only alternative the union has is to picket, as 
well as to continue to seek its organizational efforts by the solicitation 
of employees and membership. 

Senator Kennepy. I would like to ask Mr. Hayes—I am sorry to 
interrupt 

Mr. Parrs. All I was trying to point out is that unfortunately this 
reaches picketing, this particular section is directed to picketing and 
picketing alone, but it doesn’t reach the other unfair labor practices 
that are counterbalanced, that is, employer unfair labor practices on 
this matter. 
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Senator Kennepy. In other words, for example, if he discharges 
the employees because of union activity, then there is nothing in this 
bill S. 748 to give protection to the union. 

Mr. Parps. No, sir. 

Senator Kennepy. It seems to me as unfair to the livelihood of a 
workingman as putting a picket line around an employer and coercing 
him to action. 

What is your general view of what we could do, Mr. Hayes, about 
this problem that has been described to us at great length in the last 
couple of days relating to the innocent employer? For example, the 
Teamsters Union comes in to him and asks him to sign a union contract, 
even though the employees have evidenced no desire to join the Team- 
sters Union, and in fact they prefer not to. And the employer says he 
doesn’t want to influence the right of the employees to join a union, 
and he doesn’t like the Teamsters anyway. Then they put a picket 
line around his plant, and the Teamsters and others refuse to cross 
it, and the employer, dependent on supplies coming in, really begins 
to feel the pinch. 

He doesn’t want to interfere with the employees, and so he is 
caught in the middle. This is the example that is always given to 
justify this bill. Do you have any thoughts on that ? 

Mr. Hayes. Yes, Senator. Again I think there is something very 
basically involved. I think this type of picket line is probably very 
comparable to many types of picket lines that are sometimes put 
around the White House or in front of hotels or other places for the 
purpose of advertising a person’s view to those people who may be 
influenced by them. 

I don’t believe that in our kind of country, under our form of 
government, that we have a right to prohibit that, providing that it 
is otherwise legal, provided that the purpose of the picket line is to 
influence people in regard to the facts in the situation. I don’t see 
how you can prohibit a picket line like that without seriously jeopard- 
izing other types of freedom of expression, freedom of advertising, 
and freedom of speech. 

Senator Kennepy. Well, in this case it is really more than com- 
munication, because it is in the power of the Teamsters Union to cut 
off an economic lifeline. By their refusal to cross that line they do 
more than just influence opinion. They are able to effectively close off 
deliveries, or, say—removing garbage, or delivering food, if it hap- 
pens to be a restaurant. 

Now, they are not only trying to convince the general public, or 
the employer, as to the justice of their demands, but really by this 
economic power they are able to immobilize this man because of the 
peculiar dependency he may have on the transportation industry. 

Mr. Hayes. Of course, Senator, I think that is a problem that we 
run into every time we try to legislate, because of the abuses of a 
minority. And I just don’t believe that you can legislate in those 
areas without hurting the overwhelming majority of people who are 
not guilty of abuses. My own opinion is that you cannot pass legis- 
lation that would prohibit certain types of legal picketing without 
jeopardizing almost all types of legal picketing. 

Senator Kennepy. Now, would you say that the kind of activity 
that I have described is the exception ? 
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Mr. Hayes. Yes, I would. 

Senator Kennepy. When the Machinists attempt to organize, their 
procedure is different than that I have just described 4 

Mr. Hayes. Our policy, certainly, is different than that. And while 
I cannot state whether or not this has been done at some local level, 
as a matter of policy the organization does not favor it. It is con- 
trary to the overall police y of our organization. 

Senator Kennepy. You don’t, in other words, put a picket line out 
unless first there is some interest by the employees. On what occasions 
do you picket, if you are not organized? What is the exact procedure 
which most members of the AFL-CIO follow in regard to picketing? 

Mr. Hayes. As a general rule—and may I speak ‘of the IAM alone, 
although this does not apply to many other organizations—as a gen- 
eral rule, in a situation where a strike is not involved, and where we 
are not certified as the bargaining agency, we would picket where 
the employer has violated the Taft- Hartley Act, and is making efforts 
to prevent the organization of his employees, or where the employer 
has discharged some of the employees who have signed authorization 
cards, or who have joined the union, or when the employer is attempt- 
ing to dissipate a majority before we receive certification. Under 
those circumstances, we certainly would picket, and we feel that we 
would have a right to picket, because it is the only recourse we have. 
We have recourse to the Board, of course, but it is such a time-consum- 
ing procedure that, as George Harrison said this morning, before the 
matter is settled the house is burned down and all the damage is done. 
And it is that kind of picketing that is endangered, I think if you 
attempt to differentiate Gen that type of picketing and the prior 
type th at you referred to. 

Senator Kennepy. Senator Goldwater ? 

Senator Gotpwater. Mr. Hayes, to pursue this just a little fur- 
ther—and please understand me, that I agree with you that attempt- 
ing to legislate in this field is extremely difficult—but we are con- 
fronted with some very difficult situations that have arisen and can 
arise. Now, I am thinking of the small businessman, let’s say he is a 
small merchant, and his employees have been approached by members 
of the union, and they have said, no, they don’t want to belong to the 
union. So, then, through the strength of the Teamsters he is denied 
any merchandise in or out of his store. It is only a matter of days or 
weeks before that man and his employees either go out of business or 
he signs them all in to the union, even though they don’t want to 
come in. 

Now, that is the type of thing, and the only type of thing, that we 
are interested in cleaning up in picketing. I think that picketing, as 
striking, is a legitimate tool of the working people. But I do think 
that because of the power that the movement now has , particularly in 
the Teamsters, that some kind of restrictions has to be placed in order 
to protect this small businessman, or medium-sized, or even large, 
whose employees do not want to join the union. 

Mr. Hayss. Well, of course, Senator, it would all depend upon why 
the employees do not want to join the union. And I suppose that one 
side will presuppose that they just don’t like unions, and another side 
will presuppose that it is because of psychological effect that certain 
actions of the employers may have had on the employees. I can say 
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this to you, referring to the Teamsters Union, that I know of situa- 
tions where the Teamsters Union has picketed, but has not stopped 
the delivery of products, and equipment, to the particular company. 
It doesn’t always follow that when a business is picketed, even though 
it is a small business, that it must close shop and go out of business. 
Those are the very, very rare exceptions. And when you legislate in 
an area on the basis of the very rare exceptions, you do so at the risk 
of injuring the big majority of the people. 

Senator GotpwaTer. Well, sir, that, it seems to me, is what we legis- 
late on all the time. It is against the law to murder, we are certainly 
dealing with a small group there. But, here is a situation that we 
have in this country today where one union, if it cares to cooperate 
with either another union or attempts to organize itself, can, by its 
economic strength, either force the unwilling employees into the union 
or force a company out of business. 

Now, I will agree with you that we don’t have that happening day 
after day, but it has happened, the danger is there. Now, again, I am 
talking about the group of employees that, because of their own think- 
ing, their own wishes, do not want to join a union. I know of many 
such companies, and you do, too, where working conditions are so 
good that they see no advantage to having themselves represented, 
because they feel they can get from management by themselves what 
they would get through a union. That has existed in this country on 
down through history—the coming history, I would say. 

Mr. Hayes. Senator, of course, I agree that this is a very difficult 
area in which to even consider legislation, much less enact the proper 
type of legislation. But I think that we must understand the pri- 
mary purpose of picketing, and that is, through giving out certain 
information on placards are to influence people to do or not to do cer- 
tain things. And, of course, this type of influence is also carried on 
by many employers. Perhaps they don’t carry placards, but they do 
issue company letters to all of their employees. They do call up their 
employees on the telephone, and they advertise the union very, very 
adversely. 

So, actually, the employers’ conduct in official company publica- 
tions, in telephone conversations, and so on, is similar to union picket- 
ing, and sometimes much, much more effective. These activities have 
substantial influence upon the union, and in some cases they have 
resulted in the particular union’s going out of business. 

So, if you legislate in one area, sir, I am afraid that you must legis- 
late in the other area, because, while the techniques are different, their 
objectives are identical, and the results probably have been much more 
favorable on the employers’ side than they have on the union side. 

Senator Gotpwater. Well, I don’t want to prolong this. I am get- 
ting down to the Main Street businessmen, who far outnumber the big 
city businessmen, whose relationship with their employees are such 
that they never discuss unions, these people are perfectly happy—I 
will tell you, frankly, in the small towns around the country I know 
of far more cases like that than where the employee is influenced 
against a union by the boss, or anybody connected with management. 
I think the exception would be in that direction, rather than in the 
direction of the satisfied employee who feels that he can get further 
with his boss than he can through being represented by a union. It 
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exists. So, I don’t think we can fail to recognize the danger that 
exists by the power that rests in one union in this country today. In 
fact, I think that one union could do your union or any other union 
a lot of harm, if they put their minds to it, by not observing your 
picket lines. ; 

Mr. Gotpserc. May I make an observation on this point? 

Although I do not agree with the Labor Board in this respect, the 
type of situation that you have posed, a union throwing a picket line 
in front of the store when it represents nobody, has already been held 
by the Labor Board under the existing law to be illegal. And if you 
are concerned about that problem, as T think you are, you don’t have 
to legislate on that subject. We have complained about it, we have 
litigated about it. 

Senator Gotpwater. Wasn’t that reversed ? 

Mr. Gotpperc. No—when they don’t represent a majority of the 
employees and they have asked for recognition for the majority, the 
Board has adhered to its doctrine. There are some court cases the 


other way, but the Board is currently adhering to the doctrine that 
that is illegal. 


Mr. Parrs. That is correct. 

Senator GotpwaTer. Wasn’t it the Curtis case where it is denied or 
pending? 

Mr. Gotpperc. It is still in the courts. But the Board has issued a 
statement that, notwithstanding the decision of the court of appeals, 
they are adhering to this doctrine. 

Mr. Parrs. Also, Senator, we have two cases like Curtis’, with just 
a slight difference in. circumstances, one in the Ninth Circuit Court 
that we just argued last month, and one in the District of Columbia. 
One is the Alloy Manufacturing Co. case, and the other is the Ma- 
chinery Overall case, which ties into this Curtis doctrine. And I 
think from my conversation with Board attorneys that eventually 
they hope to either get a decision from the circuit which is a conflict 
in circuits and then get up to the Supreme Court, or leave the whole 
case up to the Supreme Court decision. 

Senator Kennepy. Senator McNamara. 

Senator McNamara. Mr. Chairman, I don’t have any questions. 
I had a chance to sean the testimony and I think this, added to the 
previous testimony we have had from Mr. Hayes and his associates, 
gives us a pretty complete record, and we are certainly glad to have 
his thinking on this matter, because he has had so much experience 
on all the areas that we are trying to cover here. 

Mr. Hayes. Thank you, sir. 

Senator Kennepy. I want to thank you again, Mr. Hayes. I think 
the testimony has been very helpful to all of us. And I want to thank 
Mr. Papps and Mr. Goldberg and Mr. Hickey and Mr. O’Connell also. 

Mr. Hayes. Senator, if I may make just one comment, when we 
testified before committees we, of course, addressed ourselves to all 
of the proposed provisions to which we are opposed and seldom 
say very much about those provisions to which we are not opposed. 
T want to take this opportunity of commending the chairman of the 
subcommittee and all those responsible for title IV of your bill deal- 
ing with ethical practices. I think it is a very constructive provision 
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in the bill. And may I thank you and the members of the committee 

for your courtesy, and for the opportunity of appearing here. 
Senator Kmennepy. Mr. Hayes, I appreciate that, as a result of your 

work as head of the ethical practices committee. I appreciate it. 


(The following supplemental statement was later submitted for the 
record :) 
INTERNATIONAL ASSOCIATION OF MACHINISTS, 
Washington, D.C., February 16, 1959. 
Hon. JOHN F. KENNEDY, 
Chairman, Subcommittee on Labor, 
Committee on Labor and Public Welfare, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR KENNEDY: On February 9, 1959, during the course of testimony 
by Mr. A. J. Hayes, you, Senator Morse, and Senator Goldwater requested cer- 
tain information relative to our experience with the Labor Board concerning 
the length of time it takes the Board to process petitions (RC, RM, and RD 
cases) under section 9 of the act, as well as unfair labor practices charges filed 
either by the Machinists or against them under section 8 of the act (CA, CB, 
CC, and CD cases)? (tr. 824-830). 

We have now completed the study, and it is attached. For purposes of con- 
venience we are recapitulating the study into averages determined from the 
following case factors: 





| 


| | 
1957 cases 1958 cases 1957 cases | 1958 cases 
TAO dani hebOngn wasn neue 99 | 78 CA... 28 | 45 
) aes 9 5 || CB... 5 20 
biessasasica ae 10 9 co... . 14 0 
PNR. canestess 118 92 TUR certs 37 65 








1 These include 2 cases prior to 1957. 


This study does not include 94 unfair labor practice charges that we filed in 
1957; and 66 filed in 1958 which were withdrawn either voluntarily or at the 
request of the regional director. 


Average time lag by the Board 1957 1958 


Days Days 
RC cases from the date of petition to hearing_........_......-_-.- : 35 


me tcektaneace ; ais 41 
RC eases from petition to Board decision___.............-.---- i fini ——s 109 107 
RD cases from petition to hearing. _- Se ea ee ee i a 7 15 23 
RD cases from petition to Board decision. .............................-- ; . 77 135 
Cie OS TEINS SOREN, COP RN ocala cial ipresi ped. dceeusiuicdsehe asitaie eaten cae 23 31 
RM eases from petition to Board decision aa ‘ ; ‘ 82 96 
CA cases from time of filing of charge to issuance of complaint or dismissal thereof : 77 109 
CA cases from complaint to hearing sks aicaiaiiaaakedaa canbe mainte Ee ne 145 75 
CA cases from hearing to trial examiner’s report. ____-- lus Dee sacaielenebead 124 73 
CA cases from report to Board order 197 81 


Total average time from date of filing charge to issuance of Board order_____- 3 481 288 
CB cases from charge to complaint or dismissal ._......___-- : ici taulcc ahem 91 14 
CC cases from charge to Board decision. __......_.._-__- My EE Nor Ie ; 387 266 


In the four CC cases in which we were respondents only two went from the 
charge to an injunction and then to a final order of the Board—one case (Ameri- 
can Iron) took 538 days from start to finish; the other (Freeman Construction ) 


1 RC refers too representation petitions filed by the union. 

RM refers to representation petitions filed by an employer. 

RD refers to decertification petitions filed by an individual. 

CA refers to unfair labor practice charges filed by a union or individual against an 
employer under sec, 8(a) of the act. 

CB refers to unfair labor practice charges filed by a union or individual against a union 
under sec. 8(b) of the act. 

CC refers to unfair labor practice charges against a union under sec. 8(b) (4) (A), (B), 
and (C) of the act (secondary boycott provisions). 


CD refers to unfair labor practice charges against a union alleging violations of 8(b) 
(4)(D) of the act (jurisdictional disputes). 


36552—59——36 
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took 250 days from start to finish. In each case it took the Board less than 1 
month to file for an injunction after the charge had been filed. In fairness to 
the Board, in American Iron the Court refused to issue the injunction and the 
case was moot, i.e., all picketing had ceased and the strike was settled even 
before the complaint had issued, but the General Counsel, nevertheless, continued 
to process the case. We believe that these cases, nevertheless, support our con- 
tention that despite “priority” provisions in the statute, both in the administra- 
tion bill and the Taft-Hartley Act, the timelag following the injunction would 
not change. 

During the course of our testimony Senator Goldwater expressed an interest 
in what we believed would be the Board’s caseload in the event that the Board 
took jurisdiction of the “no man’s land” cases. That is, those cases which, while 
they “affected commerce” within the meaning of the act, the Board, at its 
discretion, refused to assert jurisdiction over them. Our best judgment is that 
there might be as much as a 30-percent increase, if that. The belief is based upon 
the fact that of the 10 States having labor relations statutes or labor boards, 
our practice before them has not been extensive. I assume, however, that in 
those “no man’s land” cases where the State board could not assert jurisdiction, 
our representatives would have complained about this situation if it had ma- 
terially affected our organizing efforts; yet there have been few complaints from 
our field organizers relative to this problem. We do, however, utilize the State 
boards whenever possible, and most of them, in our opinion, are quite fair. 

We hope this memorandum will be of some help to the committee in its 
deliberations. 

Sincerely yours, 


PLato BE. Papps, Chief Counsel. 
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Representation cases (RD and RM cases) for the year 1957 involving the 


International Association of Machinists 


Name of company and case No. 


Date peti- 


tion filed 


Smith-Corona, Inc. (7-RD-241) -_--_-- Sept. 
Armstrong Cork Corp. (10-RD-193)._| Dec. 
Balfre Gear & Manufacturing Co. 
FEE cen pains aanondwannns | Apr. 
McCormick Farm Equipment Store | 


(13-R D-303) ____-- .| Dee 
Olin Mathieson Chemical Corp. | 

(15-R D-73)__....-- | Feb. 
Worthington Corp. (30-RD-64) _____- Nov. 
Stearns Co., Inc. (19-RD-96)__.._....' Mar. 
Eastman Tag & Label Co. 

(20-R D-165) -- ee 
Hydro-Aire, Inc. Qi- Se aes | Jan. 
Red Dot Foods, Inc. (13-RM-328)-....| Apr. 
Kawneer Co, (13-RM-352) - -- | Sept. 
Galesburg Automobile Dealers Asso- 

ciation (13-RM-329) .....-...------- Apr. 
St. Charles Auto Dealers Association 

PEE 5 inch eahknchde cena | Apr. 


Joe Pistocco Auto Service, Inc. (16- | 
RM-146)-_ -| May 

| 

| 


Herman M. Brown Co. (18-RM-263)-_| July 
8. & S. Auto Parts (18-RM-264)-._....| July 
Northern Tank Lines (19-RM-213)_.-| June 


Salem Equipment & Supply Co. | 
(36-RM-161) (19-RC-2026) - ---- | Apr. 
Laundry & Dry Cleaning Equipment 


Co. (20-RM-233). May 


13, 1957 
6, 1956 
11, 1957 


30, 1956 
15, 1957 


11, 1957 

9, 1957 
20, 1957 

2, 1957 
22, 1957 
24, 1957 
12, 1957 


7, 1957 


11, 1957 | 
8, 1956 


17, 1957 | 
17, 1957 
2, 1957 
11, 1957 


Date hear- 


ing 


Oct. 
Dec. 


Apr. 
De 
Mar. 
Dec. 
Mar. 
July 
Feb. 
May 
Sept. 
May 
Apr. 


June 


| July 
| Aug. 


July 
May 
May 





held 


7, 1957 
12, 1956 


30, 1957 


c. 18, 1956 


20, 1957 
14, 1956 
26, 1957 

1, 1957 
11, 1957 
20, 1957 
16, 1957 

6, 1957 
30, 1957 
14, 1957 
29, 1957 

5, 1957 
24, 1957 

3, 1957 


27, 1957 


5 | Oct. 





| Date Board 
decision 
issued 


Nov. 25, 1957 
Mar. 29, 1957 


3, 1957 


June 


Feb. 8, 1957 
June 
| Jan. 
June 10, 1957 


9, 1957 
15, 1957 
12, 1957 


3, 1957 


Aug. 
| Apr. 
| July 


Aug. 7, 1957 


June 28, 1957 
30, 1957 
17, 1957 
25, 1957 
11, 1957 


Aug. 
Sept. 
Oct. 

Sept. 


July 


July 3, 1957 








23, 1957 | 


21, 1957 | 


1, 1957 | 


Overall 
| timelag, 


date 
petition 
filed to 
date of 

Board 


| decision 


(number 
of days) 


75 


102 


95 





Representation cases for the year 1958 involving the International Association 
of Machinists (excluding RM and RD cases) 





Name of company and case No. | Date peti- 
tion filed 
i 
Flight Enterprises (Bradley Field) | | 

FRO initia tecoag | Jan. 30,1958 | 
Anchor Tool & Die Co. (1- RC-5204)__| Mar. 17, 1958 
Dzus Fastener Co., Inc. (2-RC-9557)- | Aug 22,1958 | 
Lubcy Chevrolet, Inc. (2-RC-9423) __| May 19, 1958 
Colgate-Palmolive Peet Co. (22-RC- 

TE oa et re hehe ein naais ancdeeeteiaael Oct. 16, 1957 
Hess, Inc. (22-RC-125)........-_..--- Jan. 9, 1958 
North American Aluminum Corp. 

(2-RC-9391) _- scsmaitsonssinetta ieesncniniesst aaa 
Gennex Corp. 78-2O319. Dec. 10, 1957 
Safeway Trails, Inc. (4~RC-3490) ____-. Oct. 26, 1957 
Virginia Gear & Machine Co. (5-RC- 

SE Tre een Feb. 6, 1958 
W.J. Thiele & Sans, Inc. (6-RC-2103)_| Mar. 29, 1958 
Lyons Ford Sales, Inc. (6-RC-2135)_.| May 28, 1958 
oe Hills Motor Co. (6-~RC- 

sneaker tsetse nani Jan. 25, 1958 
Wolfe Metal Products Corp. (6-RC- 

ED si stele Caco cease cessing eae Feb. 1, 1958 
Mesta Machine Co. (6-RC-2075) - ..-- Feb. 10, 1958 
Central Electric & Machine Co., Inc. 

DT aki cerin csi inwninhetniontnninks Nov. 2, 1957 








Date hear- 
ing held 


Mar. 
Apr. 


Sept. 


June 


Dec. 
Apr. 


Mar. 
Nov. 
Mar. 


June 
July 
June 
Feb. 


Feb. 
Feb. 


Dec. 


6, 1958 
4, 1958 
10, 1958 
10, 1958 


5, 1957 
21, 1958 


19, 1958 
12, 1957 
4, 1957 


11, 1958 
17, 1958 
2, 1958 
19, 1958 
6, 1958 


20, 1958 
25, 1958 


10, 1957 


(number 


19 


| 

| 

eee 

22 i Be 
50 
102 
37 
2 
9 

. aS 

39 | Jan 





95 


12 


19 
15 


| 
Date Board 


decision 
issued 











Overall 


| timelag, 
| date 


petition 
filed to 
date of 
Board 
decision 
(number 
of days) 


a 
| 
: 





e 


rall 
ng, 


on 
to 
of 
rd 
sion 
iber 
ys) 








erall 
elag, 
ate 
ition 
id to 
te of 
yard 
ision 
mber 
lays) 





72 


140 
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Representation cases for the year 1958 involving the International Association 
of Machinists (excluding RM and RD cases)—Continued 


























| Overall 
| timelag, 

date 
Timelag | Date Board | petition 

Name of company and case No. Date peti- Date hear- | (number decision | filed to 
‘ tion filed ing held of days) issued date of 

| Board 
| decision 
| (number 

of days) 

Thomas Flexible Coupling Co., Inc. 

PPC POR. tn on ce ois Shanna cemnanne Sept. 22,1956 | Nov. 6, 1957 410 | Mar. 8, 1958 532 
Wire Products Co. (7-RC-3878)_.....| July 28,1958 | Sept. 3, 1958 37 | Oct. 21, 1958 85 
Cummins Diesel Machinery, Inc. 

(PT EN ink aed dadaiinetiee Oct. 12,1957 | Nov. 13, 1957 32 | Feb. 24, 1958 135 
Union Malleable Mfg. Co. (8-RC- | 

ID ac si-Lenieaecucs weabaanbiken dts wingntraoatliin May 14,1958 | July 14, 1958 | 61 | Aug. 22, 1958 | 100 
General Electric Co. (Bucyrus Glass | _ 

Plant) (8-RC-3169) _- Feb. 15,1958 | June 25, 1958 130 | July 31, 1958 | 166— 
General Electric Co (Bucy rus Glass 

Plant) (8-RC-3070) _..........------ Aug. 17,1957 | Oct. 1,1957 45 | Jan. 13,1958 149 
Ideal Dispenser Co (9RC-3420)___..| Aug. 9,1958 | Sept. 9, 1958 | 31 | Nov. 3, 1958 | 86 
Blair Aluminum Furniture Co. (10- 

RC-4174) July 22,1958 | Aug. 26, 1958 | 35 | Oct. 1, 1958 | 7 
St. Regis Paper Co. (12- RC -295) __ Apr. 19,1958 | May 8, 1958 20 | Aug. 9, 1958 | 113 
Craft Mfg. Co. (13-RC-5917) __...-- Mar. 21,1958 | May 1, 1958 41 | June 16, 1958 | 87 
Dickten & Masch Mfg. Co. (13-RC- 

STI ick eikciamih Adin hah eaainceaisis bemaemieniiianiadiitedl uly 11,1958 | Aug. 25, 1958 45 | Oct. 10,1958 | 91 
Robert A. Johnston Co. (13-RC-6085)_| Aug. 5,1958 | Sept. 5, 1958 31 | Nov. 3,1958 90 

ook Electric Co (13-RC-6061) _--..- June 24,1958 | July 10, 1958 16 | Aug. 11, 1958 | 48 
Nerthwust Engineering Corp. (13- 

Pk ishaeeticcsibiemen tan aeons fay 10,1958 | May 28, 1958 18 | Aug. 21, 1958 | 72 
Chilton Metal Products Co. (13-RC- 

UO cckencceedhanbcescedsee ies May 12,1958 | June 3,1958 22 | July 16,1958 65 
Summit Fabricating Corp. (13-RO- | | 

NE 2 avin cteahanns cdcapbeleniee= soba PUN TN Boies nnd cect ene Aug. 7, 1958 | 42 
Cook Electric Co. (13-RC-5880) _____- Feb. 28,1958 | Mar. 18, 1958 18 | Apr. 21, 1958 | 52 
Butts Ford Sales, Inc. (13-RC-6002)_.| May 10,1958 |_-....-..-.----}---..--..- June 11, 1958 | 32 
— Motor Sales, Inc. (13-RC- 

EN IE a, ER cons betas eaceaa laokacisanaiiciead June 5, 1958 | 26 
Kiekhaefer Corp. (13-RC-5595) _...__- June 24,1957 | July 9, 1957 15 | Mar. 14, 1958 263 
Heppner Mfg. Co. (13-RC-5782)___..| Nov. 8, 1957 ec. 6, 1957 28 | Feb. 10, 1958 | 94 
Youngstown Steel Door (13-R C-5922).| Mar. 24,1958 |....---.-------|----..---- | Apr. 10, 1958 | 17 
Metro Rubber Co. (13-RC-5801) __-_- Nov. 21, 1957 | Dec. 12, 1957 21 | Jan. 27,1958 67 
Manorette, Inc. (18-RC-5731) - ._..--- Sept. 26,1957 | Oct. 15, 1957 19 | Apr. 2, 1958 188 
Dunbar Kapple, Inc. (13-RC-5760)._.| Oct. 24,1957 | Nov. 8, 1957 15 | Jan. 7, 1958 7 
Wire Products Co. of Arkansas 

Chennai ki ctdid adincadeeaneed July 28,1958 | Aug. 20, 1958 23 | Sept. 29, 1958 | 63 
Cities Service Refining Corp. (15- 

pS Rs LC ae EEE, May 23,1958 | July 16, 1958 54 | Sept. 29, 1958 | 129 
Dierks Paper Co. (15-RC-1103) 

OF-Oe o in ncbcsndocansdbdbess Dec. 11,1957 | Jan. 8, 1958 28 | Apr. 1, 1958 lll 
Poelman Aircraft Co., Inc. (15-RC- 

RD a ale Deebdatiaiinn iesbidea ka deln wettadnieen Nov. 23.1957 | Jan. 3,1958 41 | Apr. 22, 1958 150 
Cal-Dak Co. (15-RC-1081)- - _....| Oct. 16,1957 | Nov. 15, 1957 30 | Jam. 10, 1958 86 
Yale & Town Mtg. Co. (15-RC- 

Be ccoutetebtcnatneceb ina iilkcnaaiceniall ee ee Apr. 18, 1958 45 
Trinity Valley Iron & Steel Co. | 

(1G Ss k bn Rab incasatccciuaacad Aug. 12,1958 | Sept. 12, 1958 31 | Nov. 4, 1958 84 
Bowen-Itco Inc. (16-RC-1301)__._....| Sept. 8, 1958 | Sept. 29, 1958 | 21 | Nov. 5,1958 58 
Crane Carrier Corp. (16-RC-2266) - _.| Jan. 24,1958 | Feb. 28, 1958 35 | Mar. 24, 1958 59 
Standard Tool & Machine Co., Inc. 

RNC III usenet maeite kann Memes July 8,1958 | Aug. 6,1958 29 | Sept. 24, 1958 73 
Mavee-Hale Park-O-Meter Co. (16- 

DOR Oa i eae kate July 30,1958 | Aug. 27, 1958 28 | Oct. 7, 1958 69 
Convair (16-RC-2279) .........-.----- Feb. 14,1958 | Mar. 24, 1958 38 | May 28, 1958 | 103 
Leggett-Platt Co., Inc. (17-RC-2804).| Aug. 29,1958 | Sept. 24, 1958 26 | Nov. 4,1958 67 
Pittman Mfg. Co. (17-RC-2642)..._..| Nov. 16,1957 | Dec. 18, 1957 32 | Jan. 27,1958 72 
Boyles Galvanizing Co. of Iowa (18- 

BOWE) Gakikas incisal bnactenneenncad Apr. 12,1958 | Apr. 24,1958 12 | June ae 1958 66 
Anchor Metals, Inc. (18-RC-3600) _.__|__--.do__..--.]----- ote nA eee | 66 
Northern Aircraft. Inc. (18-RC-3594) _|__.-- ee waaeas Apr. 18,1958 6 a 3, 1958 52 
E. V. Prentice Machine Works, Inc. 

(19-RC- FPR er ye eG Be, Pe Ne ctinendndtidienncceuss Nov. 22, 1958 56 
Strecker Reproduction & Supply, | 

ENG, (OP-TEO-000 i in con se cccneccsne June 6,1958 | June 27, 1958 21 | Sept. 12, 1958 | Os 
Oroply Corp. (20-RC-3614) _......_.- June 25,1958 | July 11, 1958 16 | Sept. 26, 1958 | 93 
Standard Register Co. (20-RC-3407)..| Oct. 10,1957 | Nov. 25, 1957 46 | June 10, 1958 | 243 
Heublein, Inc. (20-RC-3394)________-- Sept. 10, 1957 | Sept. 19, 1957 9 | Jan. 16, 1958 13 
Summers-Gyroscope Co. (21-RC- 

OI asta Aim seed lien teelncd ated doe June 29,1958 | July 7, 1958 8 | Oct. 6, 1958 99 
Convair, San Diego (21-RC- 5140)...-| Feb. 14, 1958 —_ — 115 Sept. 2, 1958 200 

une 9, 
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Representation cases for the year 1958 involving the International Association 
of Machinists (excluding RM and RD cases )—Continued 


Name of company and case No 
Lockheed Aircraft Corp. (21-R¢ 
5154 
General Electric Co. (21-RC-5335 
Leach Corp. (21-RC-5092 
Ald, Inc. (21-RC-5218 
Grand Central Rocket Co. (21-R¢ 
5263 
Wheel Craft, Inc. (21-RC-5195 ‘ 
National Roll Form Co. (21-RC- 
5241 
B. H. Hadley Co. (21-RC-5207) 
Challenge Mfg. Co. (21-RC-5104 
Washburn Chevrolet (21-RC-5079) _-- 
San Manuel Copper pile (21-RC- 


5031) 
International Harvester Co. (21-RC 

4931) 
C.F. 


Braun & Co. (21-RC-4947) 


Representation cases 


for 


Date peti- 
tion filed 


Feb. 
July 
Jan. 
Apr. 


May 
Apr. 
May 
Apr. 


Jan. 
Dec. 


Oct. 


July 
July 


, 1958 
13, 1958 


| 
| 


| 


| 


26, 1958 
1958 | 


Date hear- 
ing held 


Apr. 
Aug. 
Feb. 


| May 


| 
} 


23, 1958 | 
) 


2, 1958 


11, 
17, 
20, 1957 


1958 


18, 1957 


, 1958 | 


1958 | 


June 
June 


May 
May 
Feb. 
Feb. 


Jan. 


19, 1957 | 


31, 1957 


Aug. 


Jan. 


22, 1958 
21, 1958 
11, 1958 
26, 1958 


30, 1958 


23, 1958 
16, 1958 
15, 1958 
6, 1958 
20, 1958 


6, 1958 


26, 1957 
16, 1958 


] 


| 


Timelag 


(number | 
| of days) | 
| 


the year 1958 involving the International 


of Machinists (RM and RD cases) 


Name of company and case No. 


Backus Novelty Co. (6-RD-152)__- 

Sky Motive, Inc. 5 an 35 ee a 

Charles O. Larson (13-RD-315)_-_- 

Krueger Sentry Gauge Co. (13-R 
331 

Caird Engineering Co. ( 


D- 


19-RD-116)_- 


F. P. Rosbock Co. (7-RM-213 

B. A. Wesche Electric Co. (9- RM- 
170) 

Thurner Heat Treating Co. (13-RM- 
UE) ii cated er —~ 

Kiliborn’s Dodge Plymouth, Inc. 
(13-RM_ 395)_-- 

ARA of Houston, Inc. (16-RM 62)_- 


Western Wells Screen Manufacturing | 
Co. (16-RM-f4) 


Levingston Shipbuilding Co. (39- | 

RM-61) : a 
Superior Manufacturing Co. (19 
RM-163). : cigle a ; 
Byron-Jackson Pumps, Ine. (20- 
pe. een 


Date peti- 
tion filed 


June 


| July 


Apr. 


Nov. 
| Apr. 
Nov. 


Apr. 
Apr. 


June 
Jan, 


Feb. 


Nov. 


| July 


Apr. 


| 
| 
| 
| 
| 


| 


9, 1958 


9, 1958 
2, 1957 
14, 1957 
2, 1958 
14, 1957 
8, 1958 


18, 1958 


Date hear- 
ing held 


June 27 


Aug. 
Apr. 


Dec. 


| May 


9, 1958 


31, 1958 
7, 1958 
7, 195 
25, 1957 
30, 1958 


} 


2 | 
| 
| M 


De 
Apr. 
May 


July 


Mar. 
Mar. 


Nov. 


Oct. 


, 1958 
14, 1958 
16, 1957 


3, 1957 
2, 1958 


c. 12,1957 


24, 1958 
6, 1958 


2, 1958 
4, 1958 


5, 1958 
27, 1957 
31, 1957 
y 22,1958 


Date Board 
decision 
issued 


9- 


13. 
29) 
16, 


Oct. 
Oct. 
Apr. 
July 


1958 
1958 
1958 
1958 


17, 1958 | 
5, 1958 


July 
Aug. 


_ 


; June 16, 
“ do 
May 8 
May 16, 


1958 | 


1958 | 

1958 | 

Mar. 21, 1958 
Feb. 25, 1958 

| Apr. 1,1958 





j 
Timelag | Date Board | 
(number decision | 
of days) issued | 

18 | Aug. 1, 1958 | 
36 | Oct. 7, 1958 | 
14 | Mar. 11, 1958 | 
19 | Feb. 19,1958 | 
30 | July 2,1958 | 
28 | Mar. 12, 1958 | 
16 | June 3, 1958 
| 
19 | July 10,1958 | 
| 
23 | Aug. 14,1958 | 
32 | Apr. 7, 1958 | 
| 
26 | Apr. 18, 1958 
20 | Mar. 26, 1958 
| 
98 | Feb. 1,1958 | 
| 
22 | July 17,1958 


Overall 
timelag, 
date 
petition 
filed to 
date of 
Board 
decision 
(number 
of days) 


Association 


Overall 
timelag, 
date 
petition 
filed to 
date of 
Board 
decision 
(number 
of days) 


53 
90 
343 
97 
gl 
118 


rT 
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Representation cases for the year 1957 involving the International Association 
of Machinists (excluding RM and RD cases) 


| 


| 

















| 
| 
| 


| 


l!July 


| June 


} 


Apr. 


| Jnly 





| 
| 
| Timelag | 
Name of company and case No. Date peti- | Date hear- | (number 
| tion filed | ing held of days) 
| 
| } 
A. & ee Auto Ignition Co. (1-RC- | 

§029)..... July 31,1957 | Aug. 16, 1957 | 16 | 
American Can Co. (1-RC-4903) - - .- Apr. 11,1957 | Apr. 30, 1957 | 19 
Union Gear & Sprocket Corp. (1- | | 

RC-4829) - Feb. 18,1957 | Mar 4,1957 | 16 
High Standard Manufacturing Co. } | 

(1-RC-4876) __ -- | Mar. 9,1957 | Apr. 23, 1957 44 
Sylvania Electric Products Co. (I- | | 

RC-4844) __. | Feb. 26,1957 | Mar. 22, 1957 | 26 | 
Trimount Bituminous Productions | 

Co. (1-RC-4886) __ | Apr. 3,1957 | Apr. 26, 1957 23 | 
Atlantic Alloy Industries, Inc. (2- | | 

RC-8976) _. June 27,1957 | Aug. 12, 1957 | 45 
E. I. DuPont de Nemours & Co. (2- | 

aS Sea June 11,1956 | July 10, 1956 29 | 
Remington Rand-Division of Sperry- | | 

Rand (3-RC-1877)-- | June 24,1957 | July 9, 1957 | 15 | 
Chautauqua Hardware Corp. (3-RC- | 

Wes cutee a | Feb. 23,1957 | < 
Frontier Oil Refining Co. (3-RC- | 

1768) - _-| Oct. 13,1956 |.---- 5 teadnceaed 
Walton-Young Corp. (3-RC-1771 | Oct. 16, 1956 |----. c 
Hargrun Corp. (3-RC-1772)-. So el aa | - is33.4 ean 
Wiedemann Machine Co. (RC- | 

en spiel | June 8,1957 | July 15, 1957 87 | 37 

. Clark Mfg. Co. (4RC -3224)___-| Dec, 3, 1956 |--.-.--.- ante 
jane Up Washington, Inc. (5-RC- | 

TEE « cnkdtsecaueeeedsa ieee Mar. 30,1957 | Apr. 17, 1957 18 
Union Steam Pump Co. (7-RC- 3384 

GUE BOO icin asccsasecmeee Jan. 15,1957 | Feb. 27,1957 | 43 
Martinson Machine Co. (7-RC-3400).| Feb. 2, 1957 | Mar. 28, 1957 54 
Washington Electric Corp. (7-RC- | 

rene Gath. ESTED Di ttendeiediiatalocnsunse 
The Monarch Machine Tool Co. (8- 

RR on dk ou ceadanetdinnsaesien Aug. 17,1957 | Nov. 7, 1957 82 
Perfeclite Co. (8-RC-3059)__..._..--- | Aug. 3,1957 | Aug. 26, 1957 23 
American Bifocal Co. (8-RC-2827) ee gd er aE Seen 
Edgerton Mfg. Co. (8-RC-2872)-_._.- PC Bi TI a2 nite dcieenig idea nea 
Koleast Industries, Inc. (8@-RC-3005)__| June 1,1957 | Jume 24, 1957 23 
Addressograph-Multigraph Corp. (8- 

pak RE a eee Oct. 13, 1956 | Dee. 11, 1956 58 
Bonney Tool & Forge, Inc. (8-RC- 

epee ee ee eee Dec. 27,1956 | Jan. 17,1957 21 
Ge — Electric Supply Co. (8-RC- 

BOT e CIE BENE wc bateh mbnetensnces Sept. 26,1956 | Nov. 20, 1956 55 
General Analine Film Corp. (#RC- 

poo |} ee Aug. 27,1957 | Sept. 26, 1957 29 
Climax Products Corp. (@-RC-3252)_| Sept. 28,1957 | Oct. 11, 1957 13 
Pennsalt Chemicals Corp. (9-RC- 

3220 and 9-RM-157) . Bite: - DRE Vacdssoccskscncafedinndvees 
Dayton Industrial Tool Co. (¢RC- 

PAU hace tn Ahlen ts ig. ossaeses Aug. 9,1957 | Sept. 4, 1957 28 
Ferrocraft Corp. (9-RC- 3078).-.......| Mar. 23, 1957 | Apr. 25, 1957 33 
American Radiator & Standard Sani- | 

tary Corp. (9RC-3058). ._..----.- Wiles, GT ha ceeesgcdbiiliecsal 
The Delman Co, (10-RC-3719) - --...- Nov. 5,1956 | Nov. 28, 1956 23 
Ferro Corp. (10-RC-3694) _._.....-.- Oct. 16,1956 | Nov. 27, 1956 42 
The Lux Clock Mfg. Co., Inc. (10- 

PP ceaiuuctdamidadodatmmsaked Nov. 16,1956 | Dec. 14, 1956 28 
Trumbull Asphalt Co. of Delaware 

CERO rn cients diab ttnntntilaiatnnsensh June 10,1957 | Aug. 5, 1957 56 
Southern Lighting Mfg. Co. (12-RC- 

FEE wiicccjahsntdilinedinepamediaii Missin: June 5,1957 | July 12, 1957 37 
Dwyer Baker Corp. (12-RC-16)-......| Aug. 24,1956 | Oct. 11, 1956 48 
Republic Flow Meter Co. (13-RC- 

i ES .  eee Sept. 17,1957 | Oct. 21, 1957 34 
Roy E. Roth Co. (13-RO-5691 and 

I ii eee athe ieee eediaiinaial Aug. 29,1957 | Sept. 26, 1957 28 
Latlish Co. (13-RC-5637)_......-....- July 23.1957 | Sept. 17, 1957 51 
Elkhart Products Corp. (18-RC-5654)_| Aug. 5,1957 | Aug. 15, 1957 10 
Florence Stove Co. (13-RC-5516) __-.- Apr. 30,1957 | June 7, 1957 38 
Bon Tool and Die Co. (13-RC-5496)..' Apr. 16,1957 | May 3, 1957 17 


See footnote at end of table. 


Date Board 
decision 
issued 


Sept. 25, 1957 
1, 1957 


May 
June 12, 1957 
19, 1957 
28, 1957 

9, 1957 


3, 1957 


Sept. 
Mar. 
Sept. 
June 
2, 1957 
9, 1957 
8, 1957 


15, 1957 
1, 1957 


Apr. 
Jan. 
Mar. 


Oct. 
Apr. 
June 3, 1957 


12, 1957 
16, 1957 


5, 1957 


May 
Feb. 


| Dee. 30, 1957 


Oct. 15, 1957 
Jan, 29, 1957 


9, 1957 


Mar. 19, 1957 


May 24, 1957 
Mar. 5, 1957 


Nov. 15, 1957 
ait © peared 


Oct. 24, 1957 


26, 1957 
28, 1957 


14, 1957 
22, 1957 
11, 1957 


30, 1957 
23, 1957 


1, 1957 
1, 1957 


3, 1957 


21, 1957 
19, 1957 
9, 1957 
31, 1957 
1, 1957 


Sept. 
May 


June 
Jan. 
Feb. 


Jan. 
Sept. 


Aug. 
Feb. 


Dec. 


Nov. 
Nov. 
Sept. 
Oct. 
July 


Overall 
timelag, 
date 
petition 
tiled to 
date of 
| Board 
| decision 
| (number 
of days) 


118 


178 


160 
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of Machinists (excluding RM and RD cases)—Continued 


Name of company and case No. 


| 
| 





Nachman Corp. (13-RC-5493) -.....--| | Apr. 
Gellman Mfg. Co. (13-RC-5411) ----- | 
Jamesway Sani-Kool Corp. (13-RC- | 









ie a se a | Mar. 21, 1957 
Controls Co. of America (13-RC- | 

Ee eee ee Jan. 8, 1957 
Metal Cutting Tools, Inc. (13-RC- | 

SITE ot bx a:b elescneassinditbmatnicatebosctptetetbeisadiashn tami Mar. 19, 1957 | 
The Firestone Tire & Rubber Co. | 

CEFN inc s cenconedn tia memnamana Mar. 15, 1957 
Waukegan Quality Tool Works, Inc. | 

CUS PeIT OT cape ntnmpimannnes | Feb. 11, 1957 
Gale Products (13-RC-5412)-___......- | Mar. 5, 1957 
Beloit lron Works (13-RC-5573) -._---| June 11, 1957 
California Packing Corp. (13-RC- | 

RS re July 12,1957 
Roy E. Roth Co. (13- RC- re May 14, 1957 
Westclox (13-RC-5477) .....-..------- Apr. 4,1957 
American Screen Products Co. (13- 

3 > ee ee | July 28, 1956 | 
Jensen Manufacturing Co. (13-RC- | 
I ta a ai atic iat alin | Feb. 10,1956 

Phelps-Dodge Copper Products Corp. | 

PIPES iden ndedonpedoncua’ Aug. 28, 1956 
Flamingo Products, Ine. (13- RC- | 

nce a el Nov. 20, 1956 
Wayne Pump Co. (13-RC-5167) ....-- Aug. 24, 1956 
Southern Extrusions Co. (15-RC- | 

MD | ctbwitetborthadecacuusducuate Sept. 6, 1957 
Ike Haggard Machine Works (15- 

RC-1570 and 1572)..................| Apr. 11, 1957 
American Hardware Corp. (82-RC- 

ER a a Apr. 30, 1957 
Southern Folder & Index Co. (15- | 

A itl kent cae hn -| Nov. 29, 1956 
Lincoln Enterprise, Inc. (15- RC- 

er ee ee eee Mar. 4, 1957 
AMF Cycle Co. (32-RC-1003 and | 

REE Sa ee ae ey Feb. 13, 1957 
Little Rock White Sales & Service 

Be. (OOO. dese nsdn nn eee Jan. 17,1957 
Whitehouse Reinforced Plastic Co. 

tek... ccamacwe May 6, 1957 
Texas Bronze Manufacturing ‘Co., 

Ine. (16-RO-2982)............-.-..- June 13, 1957 
Texas Bolt Co. (89-RC-1204) ___._-.-- Sept. 6, 1957 
““M” System, Inc. (16-RC-2119) -.__-- May 22, 1957 
Whitlow Supply Co. (39-RC-1202)...| Aug. 30, 1957 
Welex Jet Service, Inc. (16-RC-2122).| May 24, 1957 
Koppers Co., Inc. (839-RC-1097, 1086, 

ED aR cla cicin caianreglap ose deaiamt Oct. 1,1956 
Phillips Petroleum Co. (39-RC-1157)_| Apr. 10, 1957 
The White Motor Co. (39-RC-1122)..) Jan. 18, 1957 
O. A. Sutton Corp. (17-RC-2425) ___.- Nov. 13, 1956 
Puritan Manufacturing Co. (17-RC- | 

| RES eS ee ee Sept. 15, 1957 
Rayette, Inc. (18-RC-3037 | Oct. 20, 1956 
Winegard Co. (18-RC-3375) .-...--.-. Aug. 13, 1957 
Foley Manufacturing Co. (18-RC- 

De eats. s Oct. 26,1957 
Kuckenberg Construction Co. (36-— 

See aa SS = Feb. 13, 1957 
Alaska Sales & Service (19-RC-1928) | Nov. 27, 1956 
MacIntyre Motors Co. (19-RC-2021 

NI oie heh os a uaa need June 12, 1957 
Fyr-F yter Co. (20-RC-3186) __....-..- Nov. 9, 1956 
Dantoy Products (20-RC-3390) __._.-- May 20, 1957 
Atomic Power Equipment Depart- 

ment of GE (20-RC-3222)__.._....-- Jan. 28,1957 
Bethlehem Pacific (20-RC-3041 et al.).| Apr. 4, 1956 


See footnote at end of table 


Date peti- 
tion filed 


Date hear- 
ing held 


15, 1957 | } 


5, 1957 





| Apr. 
Apr. 


Jan. 


Apr. 
Apr. 
| Feb. 2 
Apr. 
July 
July 
June 
Apr. 
Aug. 
Apr. 
Oct. 


Dee. 
Oct. 


Oct. 

May 
May 
Nov. 
Apr. 
Mar. 


Jan. 


July 


July 
Sept. 
July 
Sept. 
June 


Oct. 
Apr. 
Feb. 
Dec. 


Oct. 
Nov. 
Sept. 


Nov. 


Feb. 
Feb. 


July 
Dec. 
June 


Feb. 
Aug. 





| 
| 
' 


ISN Os 


— = 4 





a 
a 


on tre = e 
PS i 4 


Date Board 
decision 
issued 





26, 1957 
y 29, 1957 


28, 1957 
17, 1957 | 
5, 1957 
23, 1957 | 


17, 1957 


20, 1957 | 
. 30, 1957 | 


26, 1957) 
” 31, 1957 | 
18, 1957 | 
. 16, 1957 | 
22, 1957 | 
29, 1957 | 
23, 1957 | 


8, 1957 


| 
. 10, 1957 | 
y 17,1957 | 


2, 1957 


. 26, 1958 | 
+ 23, 1057 | 
10, 1957 | 
. 22, 1957 


11, 1957 


. 17, 1957 
ot. 21, 1957 
. 24, 1957 
. 23,1957 
- 14, 1957 


. 26,1957 


14, 1957 


. 26, 1957 
. 22, 1957 


4, 1957 


. 26, 1957 
- 15, 1957 


3, 1957 


4, 1957 
3, 1957 


21, 1957 
8, 1957 
9, 1957 


2, 1957 


. 12, 1957 


of days) 











Representation cases for the year 1957 involving the International Association 


Overall 
timelag, 
date 
petition 
filed to 
date of 
Board 
decision 
(number 







72 
85 


68 
160 


107 


137 


LABOR-MANAGEMENT REFORM LEGISLATION 565 


Representation cases for the year 1957 involving the International Association 
of Machinists (excluding RM and RD cases)—Continued 

















Overall 
timelag, 
date 
Timelag | Date Board | petition 
Name of company and case No. Date peti- Date hear- | (number; decision filed to 
tion filed ing held of days) | issued date of 
Board 
decision 
(number 
| of days) 
| 
American Potash & Chemical Corp. | 
(20-R C-3247 and 3266). .......------ | Feb. 14,1957 | Mar. 7, 1957 21 | May 9, 1957 S4 
Bertillion Enterprises (21- RC-4761) --| Mar. 15,1957 | Apr. 9, 1957 25 | May 23, 1957 69 
Anga Engineering Corp. (21-RC- | | 
GFR. ont bbthenidepindc<sidelann chaanee | Mar. 22,1957 | Apr. 2, 1957 RY t:... Si chad 62 
Aircraft Standard, Ine. (21-RC-4894)_| June 14,1957 | July 2, 1957 18 | Aug. 5, 1957 52 
Thompson Products, Inc. (21-RC- | 
eee san ie aaa iano all | June 21,1957 | July 17,1957 26 | Aug. 30, 1957 70 
The Cal-Dak Co., Inc. (21-RC-4919)_.| July 5,1957 | Aug. 6, 1957 32 | Aug. 21, 1957 47 
Brilles Mfg. Co. (21-RC-4941)_._-.-.- | Aug. 2,1957 | Aug. 22, 1957 20 | Oct. 11, 1957 70 
Gladden Products Corp. (21-RC- | 
MONE). Susnbunckkadasesadeciee aneeeel Sept. 13, 1957 | Sept. 30, 1957 | 17 | Oct. 30, 1957 47 
Schroeder Mfg. Co. (21-RC-5003) -.... | Sept. 27,1957 | Oct. 25, 1957 28 | Nov. 15, 1957 49 
| | 
1 OB. 


Note.—Charge cases withdrawn: 1957, 94; 1958, 66. 


Mr. Kennepy. Now, gentlemen, I understand that Mr. Goldberg 
has a memorandum which he would like to submit dealing with the 
analysis of the Goldwater bill, and Mr. Biemiller would like to have 
an opportunity to speak briefly. 


STATEMENT OF ANDREW J. BIEMILLER—Resumed 


Mr. Bremitier. Mr. Chairman, I would just like to read a brief 
statement and then submit the additional material. 

On January 28, 1959, when it was my privilege to testify on behalf 
of the AFL-CIO before this subcommittee, the administration’s pro- 
posals on so-called labor-management reform legislation had not as 
yet been introduced. Asa matter of fact, the President’s message and 
the administration bill, S. 748, introduced by Senator Goldwater, be- 
came public only a few minutes before the committee finished hear- 
ing our views in support of S. 505 with amendments. 

Thus I was unable, at that time, to detail the views of the American 
Federation of Labor and Congress of Industrial Organizations on the 
administration’s proposals. Since then, we have had time to study 
and analyze S. 748 and the special counsel of the AFL-CIO, Arthur J. 
Goldberg, has prepared an analysis of approximately 70 pages for 
submission to the committee and we request it be made part of the 
record. 

Because of the importance that has been attached to S. 748 in some 
quarters, I want to summarize Mr. Goldberg’s analysis and offer the 
conclusions of the AFL-CIO on this unhappy piece of legislation. 

Fundamentally, S. 748 is a poor excuse for a labor-management 
reform bill. 

It is complicated, confusing, and self-defeating. It is patently 
antilabor and shows clear signs of having been drafted for political 
purposes rather than as a genuine attempt to cope with that corruption 
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in the ranks of labor and management exposed by the McClellan com- 
mittee’s investigations. 

We are frankly amazed, at the suggestion that this is a serious at- 
tempt to cope with a serious problem for S. 748 fails, by any mature 
test, to come to grips with the problem itself. 

When I testified on January 28, I repeated the words of AFL-CIO 
President George Meany when he appeared before this committee last 
year. Mr. Meany then offered five guidelines which he urged the com- 
mittee to keep in mind in drafting legislation. 

The administration bill does calculated violence to four of these 
five points. 

It seeks to punish the majority for the sins of the few. It penalizes 
the victims of the crooks. It ignores the value of self-regulatory 
actions asa deterrent tocorruption. It fails miserably to deal with the 
crook who sits on management’s side of the table. 

Your committee, Mr. Chairman, has done an outstanding and praise- 
worthy job of demonstrating the pitfalls and boobytraps in the admin- 
istration’s bill in the picketing and secondary boycott fields. We join 
in your conclusion that these provisions are not carefully thought out 
and, under the guise of antiracketeering, not only interfere in legiti- 
mate union activities but actually open the door for new racketeering 
practices. 

But, the so-called reform’sections of S. 748 are equally badly drawn, 
restrictive and punitive. They too would not only fail adequately to 
help the trade union member who has been victimized by the crook, 
they would provide the crook with new avenues by which he could 
continue his nefarious practices. They also interfere in the internal 
affairs of unions for no legitimate purpose. They are restrictive and 
contradictory. 

I have summarized and attached hereto 25 major points contained 
in Mr. Goldberg’s detailed and documented analysis, to prove how 
utterly incompetent S. 748 is. 

They demonstrate that S. 748 is not the road to reform. This 
measure is, on its face, conceived in antiunion bias, drafted in igno- 
rance of the facts of labor-management life, and submitted without 
due regard for the consequences to innocent victims of crooks. 

S. 748 is not a sincere attempt to legislate. It is clearly political 
in character, and we see in some sections, Mr. Chairman, evidence of 
the same antiunion hand which appears in the Taft-Hartley Act. 

In the opinion of the AFL-CIO, this kind of legislative nonsense 
serves only to deal and frustrate sincere attempts to pass a meaning- 
ful, constructive measure. We urge this committee to consider S. 505 
with the improvements we earlier suggested and report that measure 
to the floor for early action. 

Both Mr. Goldberg and myself will be available to the committee 
for any questions you may have, either on my earlier testimony or on 
this analysis of the misnamed labor-management reform bill intro- 
duced under the label of the administration. 


SUMMARY OF 25 MAJOR OBJECTIONS TOS, 748 


1. The bill contains some provisions that are ridiculous, such as a 
provision for elections so secret that it is doubtful whether the ballots 
could even be counted. The provisions are complicated and confusing. 
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They must be read and reread before their full meaning and effects 
become clear. 

2. The bill is unfair and inequitable. While unions are required to 
report in great detail on their internal procedures and financial trans- 
actions and to certify that their operations are being conducted in 
accordance with prescribed procedures, the reporting requirements 
applicable to employers are totally inadequate to reveal employer in- 
volvement in efforts to block employees from joining unions and no 
certifications of compliance of any kind are required of employers. 

3. Under the guise of preventing union corruption, the bill imposes 
burdensome restrictions and restraints upon unions and union officers. 
It imposes no comparable restraints or restrictions upon employers, 
despite evidence of widespread antiunion activity by employers and 
employer inducement of instances of union corruption. 

4. The bill imposes election requirements on the AFL-CIO and 
State and local central bodies with which they could not possibly 
comply, because they are federations of unions. 

5. The bill injects the Government deeply into the internal struc- 
tures of unions and provides for union administration in some of its 
most basic aspects under the very eyes of Government investigators. 

6. The bill calls for unions to do some things that are clearly im- 
possible, such as providing information on conflict-of-interest trans- 
actions in which their officers may be involved, rather than pinpoint- 
ing this reporting obligation upon particular union officers and em- 
ployees, where it properly belongs. 

7. The bill continues and compounds the unsound practice of 
punishing guiltless union members for the misdeeds of others by deny- 
ing Federal income tax exemptions and access to the procedures of the 
NLRB to unions whose officers are found by the Secretary of Labor 
to have violated the provisions of the bill. 

8. The bill would hamstring essential trade union activities by im- 
posing rigid restrictions on the handling of union finances which are 
suitable only for banks and other depositories, not for organizations 
dedicated to using their funds democratically for legitimate trade 
union purposes. 

9. The bill would result in placing union officers in a straitjacket 
since they could be haled into court, virtually without limitation, to 
defend union policies or programs in suits brought against them by 
any dissident union member of minority group. . 

10. The bill adopts a blunderbuss approach by requiring all unions 
to conform to detailed requirements and regulations with respect to 
the conduct of elections and other internal procedures of unions, 
despite the fact that unions vary widely in size and structure. 

11. The bill would provide a means whereby corrupt union officers 
could maintain themselves in office simply by refusing to agree to a 
time and place, and the appointment of tellers, for a union election. 

12. The provisions in the bill for the recall of union officers, for rea- 
sons unrelated to corruption and wrongdoing, would create turmoil 
in unions which are honest and democratic, and would subject all 
unions to drastic penalties without reason. 

13. The bill arbitrarily and capriciously disqualifies union officers 
from holding union office if they are ineligible to vote under State law 
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because of any crime, whether or not that crime, such as reckless driv- 
ing, has anything to do with corruption. 

14. The bill gives broad powers of investigation, rulemaking, and 
administrative determination to the Secretary of Labor in such man- 
ner as to transform the Secretary from a department head whose pri- 
mary responsibility is the promotion of the welfare of wage earners, 
into an arbiter of the relationship between union officers and union 
members, and completely alters the structure and functions of the De- 
partment under the guise of antiracketeering. 

15. The bill disregards the ordinary requirement that union mem- 
bers should exhaust their remedies within the union before going into 
court to enforce their membership rights. 


16. The bill contains intricate and detailed provisions for the estab- - 


lishment of union procedure examining boards to supervise union 
elections and trusteeships and administrative proceedings and deci- 
sions and court actions by the Secretary of Labor to enforce the provi- 
sions of the bill. 

17. The bill wholly ignores the labor movement’s own efforts to rid 
its ranks of corrupt elements and to keep its house in order. Far from 
encouraging voluntary self-policing by unions by employers, the bill 
would substitute for such actions restrictions and punishments which 
would defeat the whole purpose of the anticorruption provisions of 
the AFL-CIO constitution and the “Ethical Practices Codes,” and the 
procedures adopted by the federation to implement and enforce them. 

18. The bill punishes guiltless union members for the misdeeds of 
others. It includes provisions for many drastic types of punishment 
which may be imposed on offending unions and their officers, includ- 
ing denial of access to the procedures of the NLRB, denial of Federal 
income tax exemptions, indefinite ineligibility of persons convicted of 
any crime to hold union office, and heavy criminal punishment. 

19. The bill takes a backward step by encouraging the NLRB to 
decline to exercise its jurisdiction in many cases where it now asserts 
jurisdiction, and would restore “government by injunction” in States 
which do not have any State labor board. 

20. The bill would bring the National Labor Relations Board into 
partisan politics by the useless requirement that not more than three of 
its members belong to the same political party. 

21. The secondary boycott provisions of the bill would frustrate 
and defeat union efforts to organize the unorganized and to employ 
legitimate weapons of strikes and picketing to compel employers to 
observe their obligations, including the obligation to bargain, which 
are provided for in the National Labor Relations Act. 

22. The bill contains provisions which would ban all organizational 
and recognition picketing, despite the fact that picketing is often the 
only weapon which a union has to use in organizing the unorganized 
communities where employer opposition is adamant and community 
sentiment 1s antiunion. 

23. The bill contains a foolish and restrictive provision which pro- 
vides that the parties to a collective bargaining agreement do not have 
to discuss anything contained in the agreement or outside the agree- 
ment during the time the agreement is in effect. 

24. The bill contains a provision dealing with prehire union security 
agreements in the building and construction industry which would be 

useless and ineffective. 
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25. The bill would continue to require the nonsensical non-Com- 
munist affidavit provision of the Taft-Hartley Act and would also 
require employers to file these useless and nonsensical affidavits. 

Senator Kennepy. If it is agreeable with the committee, Mr. Gold- 
berg’s analysis will be printed in the record. 

Senator Morse. It is very important we have it. 

(The complete analysis of Mr. Goldberg referred to follows :) 


ANALYSIS OF THE ADMINISTRATION BILt (S. 748, SENATOR GOLDWATER) 
(By Arthur J. Goldberg, special counsel, AFL-CIO) 
TITLE I. GENERAL PROVISIONS 


Title I contains definitions of terms used in the bill, a separability clause, and 
a provision putting the bill into effect 60 days after its enactment. I have the 
following comments to make about this title. 

In the first place, it should be noted that under the terms of section 101, the 
definitions contained in title I do not apply to any of the bill’s provisions 
amending the Taft-Hartley Act. Although the bill does not say so, terms used 
in these provisions presumably are to have the same meaning as they do in that 
act. The necessity to look elsewhere for the definition of terms used in some of 
the most important provisions of the bill injects an element of wholly unneces- 
sary complexity and uncertainty of meaning into the administration’s proposed 
legislation. 

In their zeal to close all possible loopholes, the draftsmen of the administra- 
tion bill have unfortunately—and, I believe, unnecessarily turned out a bill which 
can be understood only upon the most careful reading and rereading of its pro- 
visions. These provisions are at one and the same time both vague and prolix. 
This is particularly serious, because the bill applies across the board to all unions, 
big and small, some administered with great efficiency. others very informally. 
Furthermore, heavy penalties are assessed for violations. These penalties in- 
clude, in the case of unions, and fines and possible loss of Federal income tax 
exemption and right of access to procedures of the National Labor Relations 
Board. Fines and imprisonment, and disqualification from holding union office 
under certain circumstances are the penalties assessed against persons individ- 
ually responsible for any violations. Legislation of such broad application and 
with such serious implications should be clear and simple, not confused and 
complicated, as is the administration’s labor bill. 

Subsection (a) of section 101 includes within the term “labor organization,” 
as used in the principal substantive provisions of the bill (dealing with such 
matters as reporting, fiduciary responsibilities and election and removal of union 
officers, and trusteeships) any “local, State, regional, national, or international 
organization composed of representatives of such labor organizations or in which 
such labor organizations are associated or with which they are affiliated.” The 
bill thus applies to the AFL-CIO and its State and local central bodies, as well 
as to its national, international, and local unions. 

Now, as far as I know, there has never been any evidence, or even any allega- 
tion before the McClellan committee, or any other congressional body, of im- 
proper practices involving any of these organizations. Notwithstanding this 
fact, under the provisions of the administration’s bill, the AFL-CIO could be 
haled into court by any union member or members who disapprove of the organ- 
ization’s policies and programs—and might have to elect its officers and members 
of the executive council by secret ballot of all members of the federation. Such 
legislation is palpably foolish and unnecessary. 

Another provision of title I, which appears to require comment, is the definition 
of employer included in subsection (b) of section 101. Under this definition all 
employers, private and public, are covered for purposes of the provisions of the 
bill imposing duties and obligations upon unions, and their officers, agents, and 
representatives, that represent or seek to represent their employees. Federal, 
State, and local public agencies, however, and “any employer who is not engaged 
in any activity or in any industry affecting commerce,” are specifically ex- 
empted from any “requirement, liability, prohibition, administrative sanction, 
or punishment” under the bill. These provisions are unfair and inequitable. If 
public agencies are to be exempt, there is no reason why unions representing 
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their employees should not also be exempt, particularly since these unions already 
operate under a number of special limitations, such as restriction of the right 
to strike, which are not applicable to other unions. 

Finally, subsection (m) of section 101 defines the term “secret vote’ as mean- 
ing any vote in which the voter expresses his choice by ballot, referendum, voting 
machine, or other means, “‘without such choice becoming known to any other 
person.” Read literally, this provision would appear to preclude any individual 
union member’s vote from being counted, since it specifies that his choice is not 
to become known “to any other person.” This is an example of the ridiculous 
results to which excessive concern for meticulous detail such as is found through- 
out the bill, can lead when at the same time practical experience is ignored. 


TITLE II. REPORTING AND DISCLOSURE OF THE EISENHOWER-GOLDWATER BILL 


A bare summary does not do justice to the detailed and involved provisions of 
the administration bill relating to reporting and disclosure. There are, how- 
ever, important differences between these provisions and the reporting and. 
disclosure provisions of the Kennedy-Ervin bill (S. 505), particularly insofar 
as affects their implementation and enforcement. It may be helpful therefore, 
to summarize briefly the provisions of title II of the administration bill before 
commenting on particular phases of these provisions that seem to me to be objec- 
tionable or at least open to serious question. 

Title II of the administration bill provides for various types of reports by 
unions, union officers, agents, and other representatives and employees. The 
content of these reports would be public information; in the case of reports by a 
union, the information required to be contained in these reports would have to be 
made available by the union to each of its members, in such form and manner as 
the Secretary of Labor shall by regulation prescribe. The union would also have 
to make available, upon request, at reasonable times and under reasonable condi- 
tions, the records of the union that provide the basic information and related 
data necessary to explain and verify its reports. 

In addition, each union would have to certify that its constitution and bylaws 
contain the provisions relating to election and removal of officers required by 
title III of the bill and that the union is complying with all such provisions. 
It would also have to certify that any supervisory control it exercises or 
assumes over a subordinate union likewise was assumed and is exercised in 
conformity with applicable requirements of title ITI. 

Finally, title Il provides that compliance with reporting requirements shall 
be a condition of union access to the procedures of the National Labor Relutions 
Board, as is presently the case under the Taft-Hartley Act. A new provision 
would also be added to the act similarly making compliance with reporting 
requirements or the filing of an affidavit by an employer stating that he has 
not participated in any transactions or made any payment of which a report 
is required as condition of employer access to the procedures of the Board. 

Various additional enforcement measures are provided for in title IV, includ- 
ing administrative proceedings and orders by the Secretary of Labor to achieve 
compliance. In the case of unions found by the Secretary to have willfully 
failed or refused to file a true and proper report, the Secretary could impose 
such sanctions as ineligiblity (1) “to exercise any right or privilege which it 
might otherwise have under the law of the United States to obtain or retain 
a certification or other recognition as the representative of any employee,” 
(2) to have access to the procedures of the Board, its General Counsel “‘or any 
other Federal administrative agency exercising decisional functions in labor- 
management relations matters, and (3) to have the exemption from Federal 
income taxes provided by section 501 (a) and (c) (5) of the Internal Revenue 
Code of 1954, as amended. Employers willfully failing or refusing to file a true 
and proper report as required by title II could also be barred by order of the 
Secretary from access to the procedures of the Board, its General Counsel, and 
other Federal decisional agencies handling labor-management relations matters. 

In addition, criminal penalties are provided for willful violations of any 
reporting or disclosure requirement of the bill or the rules and regulations of the 
Secretary applicable thereto, for false statements in documents and reports 
required under the bill and the Secretary’s regulations, for willful destruction 
of books, records, reports, statements or documents required by the bill and 
the Secretary’s rules and regulations; and for embezzlement and false entries 
in books, records, reports, or statements of a union or a trust in which the 
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union is interested with intent to injure, mislead, or defraud, or to obstruct 
legal process. 

I shall discuss the bill’s various enforcement provisions when I come to 
title IV. Here, I should like to make some general comments about the union 
and employer reporting requirements included in title II to point up some 
questions I have about specific provisions of this title. 

We do not, of course, object to provisions designed to assure reporting and 
full disclosure by unions of information on the basis of which it can be deter- 
mined whether unions are being conducted with due regard for the democratic 
rights of the members and in accordance with sound principles of financial 
efficiency and integrity. The record of the AFL-CIO on this question is firm 
and clear. I am sure you are familiar with the provisions of our constitution 
and our codes of ethical practices and with the actions we have taken to keep 
our organization “free from any and all corrupt influences and from the under- 
mining efforts of Communist, Fascist, or other totalitarian agencies who are 
opposed to the basic principles of our democracy and of free and democratic 
trade unionism.” We supported such legislation last year, and we support such 
legislation again this year. 

The administration bill, however, contains provisions under which unions 
would be required to report in great detail on their internal procedures and 
financial transactions. This requirement for large unions is similar to the 
reporting requirements of the Kennedy-Ervin bill. For small unions, however, 
it is not realistic to impose such detailed reporting requirements. This is 
recognized in the Kennedy-Ervin bill, which permits the Secretary of Labor to 
exempt small unions with less than 200 members and gross annual receipts 
of less than $20,000, and also allows the Secretary to prescribe by general rule 
simplified forms of reporting for both unions and employers for whom he finds 
that a detailed report would be unduly burdensome. There are desirable pro- 
visions, designed to make the legislation flexible and workable. No such exemp- 
tions, however, are included in the administration bill. 

The effect of some of the reporting requirements applicable to unions under 
the administration bill is not simply to obtain information about internal union 
procedures and financial transactions. Some of these requirements seem, rather, 
to be designed to make unions adopt certain procedures. For example, unions 
would be required to report provisions included in their constitutions and bylaws 
or procedures followed with respect to “notice, hearing, judgment on the evi- 
dence, and appeal procedures” in connection with the imposition of fines and 
the suspension or expulsion of members. While there is no question that unions 
should provide essential elements of due process in disciplinary cases involving 
members and officers, there is no reason why they should be required to conform 
to formal procedures which may be appropriate for governmental and quasi- 
governmental agencies, but which clearly may not be at all appropriate for 
informal membership organizations like unions. Yet, this is precisely what the 
administration bill, under the guise of a union reporting requirement, would do. 

I should now like to discuss some of the specific sections of title II which I 
think are clearly objectionable. 

Section 201 of the bill requires unions, union officers, agents, and other repre- 
sentatives, and employers to keep records on the matters on which they are 
required to report “for a period of not less than five years after the filing of 
reports based on the information which they contain.” The administration’s 
reason for wanting records to be kept for 5 years is not apparent. While investi- 
gations have revealed the difficulty of probing instances of improper trans- 
actions involving officers of some unions going back a considerable number of 
years in the absence of adequate records of such transactions, this hardly 
seems to justify requiring all unions, most of which are clean and honest and 
have no record of improper or undemocratic conduct, to keep records for as long 
as 5 years. Employers are required to keep records under the Fair Labor Stand- 
ards Act of 1938, as amended, and the Walsh-Healey Act, for only 3 years. 
Under the Kennedy-Ervin bill, this length of time for which records would have 
to be kept would be left to the Secretary to determine, based on experience in 
administering and enforcing the bill’s reporting requirements. 

In addition to providing for substantially greater detail in the reports which 
unions would be required to file under the administration bill, section 202 pro- 
vides that at the time unions file their reports, and annually thereafter, they 
must certify that their constitutions and bylaws contain the provisions with 
respect to election and removal of officers required by title III and that they 
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are complying with all such provisions. A proviso is incorporated in this sec- 
tion allowing unions 2 years to bring their constitutions and bylaws into com- 
pliance, and it is provided that in the meantime unions may satisfy this section 
by certifying the facts that make this provision applicable, together with a full 
description of the provisions on the election and removal of officers actually 
being followed. 

The effect of these provisions is that section 202 not only provides for assur- 
ing reporting and public disclosure of information concerning union internal 
procedures and financial transactions, but also compels them to incorporate 
certain specific provisions on elections and removal of officers in their constitu- 
tions and bylaws and, as a matter of statutory law, to conduct their opera- 
tions in accordance with these provisions. 

Compliance with these requirements is enforcible under the bill by criminal 
penalities and sanctions and through administrative proceedings and enforce- 
ment orders issued by the Secretary of Labor in accordance with title IV of 
the bill. 

Under these provisions the administration bill is legislation which injects 
the Government deeply into the internal structure of unions and provides for 
union administration in some of its most basic aspects under the very eye of 
governmental investigators and hearing officers. Nothing has been brought to 
light in any of the congressional investigations or in the investigations which 
the labor movement has itself conducted, which in any way justifies this type 
of intrusion into the internal affairs of unions. 

Section 202 calls for reports on trusteeships assumed by national or inter- 
national unions over subordinate locals. In addition to providing that informa- 
tion shall be supplied similar to that which is required by the Kennedy-Ervin 
bill, the reports which the administration bill would require call for data on 
the length of time for which the trusteeship was originally assumed and a 
statement of the reasons for its continuance; what remains to be done before 
the full autonomy of the trusteed local may be restored and steps being taken 
to remove remaining obstacles; an account of any funds transferred from the 
trusteed local to the superior organization during the period of trusteeship; 
and a statement of the normal per capita tax and assessments which would have 
been payable by the trusteed local if it were not under trusteeship. In addition, 
section 202 provides for the same type of certification of compliance with limita- 
tions of trusteeship which are incorporated in title III of the bill as are pro- 
vided for in the case of provisions applicable to election and removal of officers, 
which have been discussed above. 

While it would appear to be entirely proper, and the labor movement has 
supported legislation requiring unions to submit certain types of reports on 
trusteeships which national or international unions have assumed over subordi- 
nate locals, the type of detail contemplated by section 202 of the administration 
bill seems excessive in the extreme. It is difficult indeed to see how some of the 
information called for could be supplied since it necessarily would have to be 
based on guesses, estimates, and judgments which are not easily arrived at in 
advance. 

These provisions seem, in fact, to be based on a complete misapprehension 
as to the purposes for which trusteeships are established. While it is true that 
in a few unions the power to establish trusteeships has been abused and that 
serious improper practices have been uncovered in connection with the adminis- 
tration of trusteeships, the institution itself arose out of the necessity for na- 
tional or international unions to develop some means whereby undemocratic 
practices or dishonest officials could be dislodged from local unions. Ordinarily 
trusteeship is retained only so long as is necessary to eliminate the conditions 
which prompted the national or international union to assume control in the 
first place. Any obstacles to relinquishing trusteeship are usually the result 
of the fact that it takes an amount of time which is not easy to estimate in 
advance to effectuate lasting reforms. By attempting to obtain detailed in- 
formation of the type contemplated in section 202, the administration bill would 
tend to freeze trusteeships into a uniform mold and to defeat the useful pur- 
poses which trusteeships are designed to serve. 

Section 203 of the bill provides that union financial reports are not only 
to include the type of information which would be included in union financial 
reports under the provisions of the Kennedy-Ervin bill, but also the full cir- 
eumstances of the receipt by the union or by any officer, agent, or other 
representative of the union of any money, property, loan, or other thing ot 
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value, directly or through an intermediary from an employer (other than the 
United States and other Federal, State, and local agencies) having employees 
who are or might be organized or represented by the union or from any person 
representing such employer. The bill recognizes that unions may not be in 
a position to furnish this information since the information would have to 
be supplied only “to the extent that information is available.’ Whether they 
are or are not in such a position, however, it does not seem proper to require 
unions to supply information of the type referred to. 

The information concerning financial transactions involving officers, agents, 
or other representatives of a union which is required by section 203, is gen- 
erally of the same type as would be called for under the provisions of section 
205 of the bill, which requires that every union officer, agent, or other repre- 
sentative file with the Secretary of Labor a signed report listing any conflict-of- 
interest transactions, including transactions of the type described in section 
203 in which he has been involved. It is entirely proper, of course, to hold 
individual union officers and representatives responsible for the filing of this 
type of information, but it seems wholly unnecessary and improper to hald 
unions similarly responsible for filing information on such transactions. 

The reporting provisions of the administration bill which are applicable 
to employers are by any standards seriously inadequate. Section 206 of the 
administration bill provides that such reports shall be filed by any employer 
who “participated in any transaction with a labor organization or with any 
officer, agent, or other representatives of a labor organization, of which a 
report is required” from the union or the union officer, agent, or representative 
in question. In addition, employers would have to submit a report if they 
made any payment to any of their employees or any group or committee of 
employees, or to any other person “for the performance, or pursuant to any 
understanding or agreement for the performance, by such person or persons 
of any acts whereby (i) any employee may be subjected to restraint, coercion, 
or interference in his exercise of rights guaranteed by section 7 of the National 
Labor Relations Act, as amended, or by the Railway Labor Act, as amended, 
or (ii) information with respect to the exercise of any rights referred to in 
clause (i) is obtained or sought to be obtained from any employee and furnished 
without his knowledge and consent to his employer.” 

These provisions simply do not meet the types of situations involving em- 
ployer interference with the efforts of unions to organize unorganized workers 
which congressional investigations have brought to light. It is already an 
unfair labor practice for any employer to restrain, coerce, or interfere with any 
employee in his exercise of rights guaranteed by section 7 of the National Labor 
Relations Act, as amended, or by the Railway Labor Act, as amended. But the 
most serious inadequacy in section 206 arises out of the fact that the only 
information that an employer who is required to report annually needs to report 
is the identity of any person, including any intermediaries, involved in any 
transaction of the types described, the circumstances of the transaction, the 
understanding or agreement of the parties in connection with the transaction, 
the relationship of such persons to the transaction, and any sum or sums paid 
or property transferred or proceeds or other benefits received by, from, to, or 
through each person referred to. Nothing is said, however, about requiring 
descriptions of the nature and details of any antiunion expenditures an employer 
may have made. 

It is important to bear in mind the purpose of any employer reporting re- 
quirements which ought to be included in any satisfactory labor-management 
reform legislation. Under present law and under all of the various legislative 
proposals in this field, labor organizations are required to report on most of 
the details of their internal procedures and all of the details of their financial 
transactions. In view of evidence of employer participation in improper activi- 
ties in the labor-management field, which has been brought to light in the 
investigations of the McClellan committee and other congressional committees, 
there is every reason why employers should be required to file full financial 
reports of all of their financial transactions involving their activities, directly 
or through intermediaries, in connection with self-organizing and union organiz- 
ing efforts among their employees and their collective bargaining relations with 
unions representing their employees. 

Some employers regularly conduct well-financed antiunion campaigns through 
regular news letters and house organs. They subsidize antiunion campaigns 
In local communities through local citizens organizations, etc. If equity and 
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fairness are to be dominating considerations in determining the scope of the 
reporting to be required of employers, then in light of the information which 
unions are to be required to file, employers should be required to submit full 
details of all such campaigns and any other transactions designed to affect 
or influence their employees’ organizing efforts and other concerted activities 
for purposes of collective bargaining and other mutual aid or protection. 
None of the bills presently before the subcommittee, however, goes as far as 
this. Indeed, the Kennedy-Ervin bill goes no further than to require employers 
to report all expenditures directly or through labor relations consultants, when 
an object thereof is to persuade employees not to organize, or to persuade them 
as to the manner of exercising their rights to organize and bargain collectively 
through representatives of their own choosing. While the reporting provisions 
of the Kennedy-Ervin bill do not go as far as we believe they ought to go, they 
nevertheless are far preferable to the limited employer reporting provided for 
under the administration bill. These latter reports would be almost useless. 
Section 210 of the administration bill provides thot compliance with the 


reporting requirements by unions is continued as a condition of their access to . 


the procedures of the NLRB. By contrast, the Kennedy-Ervin bill repeals 
sections 9(f) and (g) of the National Labor Relations Act, as amended, which 
contains a similar provision. Section 210 also adds a new provision to the act 
which would deny access to the procedures of the Board to employers who have 
not complied with the employer reporting requirements, or who have not filed 
with the Board an affidavit stating that they have not participated in any 
transactions or made any payments which they are required to report. 

These provisions are in principle thoroughly unsound. The public interest 
in the availability to unions and employers of procedures and an agency for 
the resolution of labor disputes in which they become involved is what provides 
the legal and policy justification for the act’s existence. This long-established 
public interest would be frustrated and defeated under the provisions of section 
210 of the administration bill. 

Furthermore, the type of sanction provided for in section 210 runs not only 
against the union, but. also against the union members. This is retribution 
which is neither fair nor just. The Kennedy-Ervin bill abandons this type of 
sanction which punishes primarily the guiltless. It places responsibility for 
violations where this responsibility belongs: on the union officers or employees 
or the employers or their representatives who have committed or caused the 
union or the employer to commit such violations. It assesses criminal penalties 
requiring evidence of willfulness and strict standards of proof. If the aim is 
to secure compliance with the law, these provisions are fair and effective. 


TITLE Ill. OBLIGATIONS TO MEMBERS OF LABOR ORGANIZATIONS 


Title III of the administration bill imposes Federal Government supervision 
over the relationship between union officers and union members and over the 
procedures followed by unions in electing and removing officers and the assump- 
tion and duration of trusteeships by national or international unions over sub- 
ordinate locals. Taken together with the power of enforcement to be vested 
in newly created union procedures examing boards and in the Secretary of 
Labor under title IV, this title would, in effect, reshape the whole purpose 
and function of the Department of Labor. That Department’s major interest 
would no longer be the promotion of the welfare of wage earners; the Depart- 
ment would become the arbiter in basic issues involving the relations of unions 
and their members. 

Section 301 of the administration bill purports to place restrictions on the 
use of union funds, as recommended by the McClellan committee, “such as are 
now imposed on banks and other institutions which act as repositories and 
administrators for trust funds.” Section 301(a) provides that: 

“(a) Every officer, agent, or other representative of a labor organization 
having any money or other property of such organization in his custody or 
possession by virtue of his position as such officer, agent, or representative shall 
have a duty to the members of the labor organization, requiring him to hold 
such money or property for the benefit of such members and for furthering the 
purposes for which the organization exists, and requiring him, in handling 
such money or property, to invest, apply, disburse, or otherwise dispose thereof 
only in accordance with such obligation and such purposes and in a manner 
authorized by the constitution, bylaws, and other governing rules of the 
organization.” 
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Section 301(a) would authorize suits by “one or more of the principal officers” 
or “any one or more of the members” of a union in any Federal or State court 
of competent jurisdiction “for an accounting or other appropriate relief with 
respect to any act or omission of any officer, agent, or other representative * * * 
which is in disregard of” his fiduciary duty. The bill would also provide that 
this remedy would not “reduce or limit the duties or responsibilities of any 
officer, agent, or other representative of a labor organization under any other 
law of the United States or the law of any State,” nor “take away any right or 
bar any remedy to which members of a labor organization are entitled under 
any such law.” 

These provisions undoubtedly have a superficial plausibility for minds that 
are accustomed to think primarily in terms of balance sheets and budget bal- 
ancing. In point of fact, there is no analogy between the duties of a bank 
president which are limited to the safe custody and use of funds and other 
property deposited with or held by the bank and the obligations of a union 
officer which broadly encompass, not only safe custody and expenditure of the 
union members’ dues money, but also promotion of the members’ interests in 
collective bargaining and otherwise advancing and protecting the members’ 
economic, social, and political interests and welfare. 

Nor can any valid analogy be drawn between the deposits made by depositors 
in a bank or the investments made by stockholders and the money paid in as dues 
or assessments by the members of a union. The former acquire no voice in the 
management of the bank by virtue of their deposits; their sole interest is in the 
safe custody of their funds and the returns investment of their funds may bring 
them. Unions, however, are membership organizations, and the members have 
or ought to have an active voice, and full opportunity to participate, in the 
conduct of the affairs of their union. If there is any lack of such opportunity, 
the remedy does not lie in conferring minority stockholder status on union 
members, but rather in assuring secret ballot elections and other democratic 
processes, as provided in the Kennedy-Ervin bill. 

Effectuation of the fiduciary principle in the manner proposed in the admin- 
istration bill could and in many instances would result in placing union officers 
in a straitjacket, the strings of which could be tightened at will by any dissident 
member or minority group opposed to the official programs and policies of the 
union. The Senate wisely rejected such a proposal last year when it was 
offered as an amendment to the Kennedy-Ives bill. 

The Kennedy-Ervin bill includes a provision authorizing any union member 
to bring suit against an officer or employee of the union to recover union funds 
or property or the value thereof for the benefit of the union in any Federal 
district court or any State court of competent jurisdiction, but only if (@) such 
officer or employee had been previously convicted of “embezzling, stealing, or 
unlawfully and willfully abstracting or converting to his own use or the use of 
another any money or property” of the union, and (0) the union or its governing 
board or officers refuse or fail to sue to recover such money or property or the 
value thereof after being requested to do so by the members. These provisions 
provide an effective remedy for the recovery of embezzled or stolen union funds 
or property. They are reasonably limited as to their scope and carefully safe- 
guarded from capricious use by individual members or minority groups desiring 
to harass and interfere with administration of the affairs of the union by its 
duly constituted officers and governing body. 

Section 320: This section is comparable to sections 301 through 304 of the 
Kennedy-Ervin bill and deals with “officers and their election and removal.” 
While there are substantial similarities between the provisions of the two bills, 
there are also substantial differences. As in other sections, the provisions of the 
administration bill seem to have been hastily drafted without adequate under- 
standing of the subject matter. 

Section 302(a) of the administration bill provides that every labor organiza- 
tion (a term which is inclusively defined by sec. 101(a) as including everything 
from the smallest local union to the International Confederation of Trade Unions 
and all conferences, councils, of any sort in between) shall, in its constitution and 
bylaws, state the qualifications and terms of office for all responsible officials and 
“provide complete and detailed procedures for the nomination, election, and 
removal of officers.” Any labor organization which fails to comply with this 
provision is subjected by section 408 to all of the punitive provisions of the act, 
including the denial of tax exemptions or access to the procedures of the 
National Labor Relations Board, whether or not such violation is wiilful. 
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Now it is very easy to provide in a statute that every labor organization of 
every sort shall set forth in its constitution and bylaws detailed provisions for the 
nomination, election, and removal of officers. But anyone who has had experience, 
particularly with small local unions, or with regional councils or similar informal 
organizations, recognizes that they very often fail to provide “detailed” pro- 
cedures for nomination, election, and removal of officers. There seems to be 
little point in visiting the penalties provided under the administration bill upon a 
small local union which has simplified bylaws and which has been operatiag 
democratically and without problems of the kind supposed to be dealt with by 
the administration bill, the requirement of hiring a lawyer to draft “complete 
and detailed procedures.” Many organizations have been operated informally 
or in accordance with well-understood customs and practices. There seems to be 
no good reason why they should not be permitted to do so, so long as the main 
standards for fair election procedures provided elsewhere in the act 
complied with. 

A simple example of the drastic nature of section 302(a)’s requirements is 
provided by the AFL-CIO itself. hTe AFL-CIO is not a small organization. Its. 
constitution is a carefully drawn document, although based in many respects upon 
the earlier constitutions of the AFL and the CIO. Yet it is extremely doubtful 
if the constitution of the AFL-CIO would meet the requirements of section 
302(a). For example, the AFL—C1O constitution provides thit its officers shall be 
elected by the convention by a majority vote. It has no detailed procedure for 
the nomination of officers. The constitution also provides that the executive 
council shall have authority to file charges and conduct hearings on charges 
against any executive officer of the federation as well as the power to refuse toa 
seat or to remove from office any member of the executive council who is found 
to be a member of the Communist Party or Fascist organization or similar move- 
ment. But the constitution does not provide “detailed procedures for the removal 
of officers.” And, indeed, Dave Beck was removed as a vice president of the 
AFL-CIO despite the absence of detailed procedures. 

Does the absence of these detailed provisions mean that the AFI—CIO is an 
undemocratic body? Of course not. Many organizations, not the least of which 
is the Senate of the United States, have a certain history and tradition. Prece 
dents are established. There is an accepted way of doing things, understood by 
all, but there is no detailed prescription in the constitution or bylaws setting forth 
these customary practices. There seems to be no purpose in providing that such 
now be done. 

In addition to requiring detailed constitutions and bylaws, section 302(a) pro- 
vides that terms of office shall be speciled in such bylaws and that they shall 
be for a reasonable period, not to exceed 5 years in a national or international 
labor organization, or 3 years in a local labor organization. The comparable 
provision in the Kennedy-Ervin bill is section 301 (a), whieh does not contain the 
indefinite requirement that the term shall be for a reasonable period but simply 
states that the maximum term for a national or international organization shall 
be 4 years (the a(lministration’s 5-year provision here is preferable) and for a 
local labor organization shall be 3 years. The administration bill provides that 
its limitations shall apply to “all responsible officials of the organization.” No- 
where are we told who a responsible official is, and the use of the word “official” 
as opposed to the word “officer” would undoubtedly lead to great uncertainty. 
It has taken many years of administration and litigation to obtain a satisfactory 
understanding of the word “officer” which is contained in section 9(b) of the 
Taft-Hartley Act. It presumably will take many more years of litigation to de- 
termine the meaning of the term “responsible officials” in section 302(a). The 
Kennetly-Ervin bill, on the contrary, is quite specific as to the persons covered 
by its provisions. They are the officers named in its constitution—a form of 
words which has definite meaning in the light of the National Labor Relations 
Board experience—and the members of its executive board or similar governing 
body, a form of words which is fairly easy to translate into the actuality of 
union organization. 

Section 302(a) of the administration bill also requires that members of an 
organization shall have the right to be candidates for office “subject to fair quali- 
fications uniformly imposed.” ‘There cannot be much real quarrel with the 
purpose of the provision which is embodied in the AFL-CIO Ethical Practices 
Codes. There can be genuine quarrel with its indefiniteness as a statute. What 
are “fair qualifications uniformly imposed”? If a union provides that no person 
can be president of the union unless he has been a member for 5 years or has 


are 


or 


| ws Ww 


ee Os ONS = 


@ 


in 


we 
by 
th 


“O- 
all 
al 
le 
he 
rly 
all 


at 
v0- 
al” 
ty. 


. 


ry 


dle- 
‘he 


of 
ons 
ing 
of 


an 
ali- 
the 
ces 
hat 
son 
has 








LABOR-MANAGEMENT REFORM LEGISLATION 577 


attended a specified proportion of the union’s meetings, is this a “fair qualifica- 
tion’? Suppose that a union does require participation in a specified percentage 
of local union meetings as a condition for candidacy for office. Is this a fair 
requirement if the member who wishes to run for office has been prevented, by 
the nature of his shift, from attending to the specified proportion of union meet- 
ings? Iam frank to say that I do not know what the answers to these questions 
are. I do know that any legislative standard which carries the penalties pro- 
posed to be inflicted by the administration bill should at least have some precision 
in its requirements. 

Section 302(b) of the administration bill requires elections to be held at the 
same periodic intervals as are set forth in section 302(a) and also provides that 
every labor organization, whether local or international, shall assure to all mem- 
bers a reasonable opportunity to nominate candidates as well as to participate 
in their election. The election is required to be by secret vote in the case of a 
local union and through delegates elected by secret vote in the case of national 
or “other officers.” Again, the provisions of the administration bill appear rea- 
sonable on the surface. But again the bill shows a lack of awareness of the 
actual problems of union administration. Thus the administration bill appears 
to require that all members be given a reasonable opportunity to nominate can- 
didates. Now in the case of international union officers, many unions p ovide 
that nominations are not to be made by individual members but by local unions. 
As I read the administration proposal, these unions would be required to change 
their procedures. Again, where officers are elected by delegates, it is normally 
not customary to permit members to nominate. The nomination is made by dele- 
gates. And, again, the administration bill can be read to require that a member 
shall have an opportunity to nominate a candidate. But many unions provide 
a specified minimum number of members who are required for nomination pur- 
poses, as do many State and local election laws. Others, in which nominations 
are made by locals, require that a certain number of locals nominate a candidate 
before he is placed on the ballot. 

The Kennedy-Ervin bill very carefully does not use language of the kind 
found in section 302(b) of the administration bill but provides that a “reasonable 
opportunity shall be given for nomination” and makes this provision applicable 
only to the cases in which the election is required to be held by secret ballot. 
This makes more sense. 

Reading on in section 302(b) we find a provision, comparable to that con- 
tained in the Kennedy-Ervin bill, prohibiting disqualification of a member be- 
cause of a default in the payment of dues which are to be checked off. Again, 
although the provisions in the two bills are quite comparable, the provision in 
the administration bill is not carefully considered. It refers to dues which have 
been withheld by the employer pursuant to a collective bargaining agreement. 
Under section 302 of the Labor Management Relations Act dues cannot be 
checked off pursuant to a collective-bargaining agreement but must be checked 
off pursuant to a voluntary authorization. 

Reading on in section 302(b), we find that in holding elections a labor or- 
ganizition is required not only to have observers but also to have tellers who 
are “acceptable to or representing all opposing candidates.” This is indeed a 
remarkable provision, unparalleled, I believe, in the election machinery of most 
unions and, indeed, most other organizations. Tellers are customarily elected 
by referendum vote in many organizations. In other organizations, the Honest 
Ballot Association is given authority to count the votes. Presumably both 
methods would be outlawed by the administration bill, since one of a number of 
candidates may object either to the elected tellers or to the Honest Ballot 
Association and it could hardly be said that either elected tellers or the Honest 
Ballot Association represent a particular candidate. 

The administration bill also ‘requires that the physical election facilities be 
acceptable to all of the candidates. Any candidate would therefore be in a 
position to veto the holding of an election by declaring that the place in which 
it was proposed to hold it was unacceptable to him. 

I recognize that some of these objections may be regarded as quibbles, but 
I think it is necessary to state them to emphasize the point that any attempt to 
Specify, in as much detail as the administration bill does, the requirements to 
be met by a union in holding an election without coercion or restraint, is bound 
to end in disaster. Far preferable is the simple provision in the Kennedy-Ervin 
bill that in an election required to be held by secret ballot, all members in good 
standing shall be permitted to vote without coercion or restraint. Again, after 








578 LABOR-MANAGEMENT REFORM LEGISLATION 


the election is held, the Kennedy-Ervin bill requires that the ballots and election 
records shall be preserved for 1 year. The administration bill requires them to 
be preserved for a “reasonable period,” which is stated to be not less than 1 year. 
I am frank to say that if this bill were passed and a local union asked me when 
it could destroy its election records, I would not be able to answer. 

When we turn to section 302(c) of the administration bill, the difficulties be- 
come even greater. Section 302(c) requires each organization to have and to 
follow procedures giving the membership “directly” the authority to remove 
elected officers by a majority vote, upon showing that a substantial number of 
the members desire a recall vote. Note that this is a provision for a recall, not 
a provision for removal from office of an officer found guilty of misconduct. 
Under the administration bill, an officer elected in an honest but close election 
could be faced immediately with a second, a third, and a fourth election. The 
constitution of his union would have to provide a procedure by which a further 
election would be held if a substantial number of the members wanted a second 
vote. And, following that second vote, presumably the constitution would be re- 
quired to provide for still further votes, ad infinitum. Even worse, this provision ~ 
is expressly made to apply to every labor organization, whether or not its officers 
are elected directly by the membership or by delegated bodies. Presumably, 
therefore, every national or international labor union would be required to have 
provisions for recall of its officers upon the petition of a substantial number of 
the members, even though there was no direct membership vote for the officers 
in the first place. I can think of no provision more likely to unsettle labor- 
management relations and to destroy effective trade unionism than the pro- 
visions of section 302(c). Any officer who made a settlement in a strike situation 
which was opposed by a substantial minority of the union’s members, would be 
subject to a recall vote at their request. No union officer could have any assur- 
ance that he could get on with the business of running his union and engaging 
in collective bargaining with the threat of a recall constantly in the background. 
There is no parallel to the kind of provision required here of labor organiza- 
tions in the provisions of our National Constitution. Neither Presidents, Sena- 
tors, nor Congressmen are generally subject to recall. Yet they certainly have 
authority to make decisions impinging upon the welfare of their citizens of far 
greater magnitude than local, national, or international union Officers. 

I distinguished earlier between a requirement that there be a recall provision 
and a requirement concerning the removal of officers found guilty of miscon- 
duct. The two are quite different. Almost no union constitutions that I know 
of provide for a recall. Almost every union constitution that I know of provides 
for removal of an officer after notice and hearing if he is guilty of misconduct. 
The difference, of course, is the difference between perpetual political cam- 
paigns and the maintenance of reasonable standards for union officers once in 
office. Section 301(f) of the Kennedy-Ervin bill provides a procedure for the re- 
moval of officers by secret ballot where a local union does not provide by its 
constitution and bylaws, an adequate procedure for removal of such officer on 
charges of misconduct. This seems to me more appropriate. The requirement of 
of section 302(c) of the administration bill that every union provide for a recall 
by secret ballot in the absence of any charges of misconduct seems to me entirely 
uncalled for. 

Section 302(d) of the administration bill contains a blanket authority for the 
bringing of suits to “obtain appropriate relief with respect to any act or omission 
of a labor organization” in violation of the provisions of sections 302 or 303. 
Class suits are also authorized. Under section 406, the Federal courts are given 
jurisdiction over such suits, but the right to bring suit in State courts is snecifi- 
cally preserved by section 305(b). Again the contrast between the administra- 
tion bill and the Kennedy-Ervin bill is startling. The Kennedy-Ervin bill pro- 
vides a fairly detailed and carefully drawn procedure to be followed in the 
event there is a failure to comply with the election provisions of that bill. It re- 
quires, first, that the administrative remedies within the labor organization be 
exhausted or, at least, that they be tried. The administration bill does not. 
Most union constitutions contain provisions for challenging election counts, for 
complaining that the election was held improperly and for other complaints 
against the conduct of an election. The Kennedy-Ervin bill would require that 
those remedies be at least invoked before legal proceedings are begun, as do 
most State courts today. The administration bill does not. The Kennedy-Ervin 
bill provides that a complaining member should file his complaint with the 
Secretary of Labor, who is given the duty of investigating that complaint and 
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bringing appropriate legal proceedings. The administration bill provides for 
direct relief in the courts, both Federal and State, without any finding or investi- 
gation by the Secretary. The Kennedy-Ervin bill sets forth the circumstances 
under which a court can set aside an election or require one to be held. The 
administration bill leaves the determination of what is “appropriate relief” to 
the particular court in which'suit may be brought by an individual member. 

In short, the Kennedy-Ervin bill appears to be a carefully drawn attempt to 
establish the necessary minimum provisions to insure union democracy, without 
interfering excessively in the internal affairs of unions and without creating a 
jungle of legal requirements of uncertain dimensions through which very few 
unions could see their way. The administration’s proposals in section 302 are 
a jumble of ill-conceived provisions which would create turmoil in labor organi- 
zations which are honest and democratic and would subject all of such organi- 
zations to drastic penalties without reason. 

Section 303: This section covers two subjects which are covered in somewhat 
different fashion in the Kennedy-Ervin bill. Section 303(a) (1) makes it unlaw- 
ful to use union funds or employer funds to promote the candidacy of any person 
in a union election. The same substantive provision is contained in section 
301(e) of the Kennedy-Ervin bill. The difference between the two is that under 
the Kennedy-Ervin bill, the provision is part of the code of election procedures 
and any violation is remedied by the procedures set forth in the Kennedy-Ervin 
bill to have elections set aside. Under the administration bill, to the contrary, 
the provision is enforced by criminal prosecution. Under section 413, any per- 
son who willfully violates any of the subdivisions of section 303 can be fined 
and imprisoned. The enforcement provisions of the Kennedy-Ervin bill are obvi- 
ously preferable, particularly since the prohibition against the use of funds for 
the promotion of a candidacy may be hard to distinguish from permitting ex- 
penditures concerning the issues involved in an election. 

Section 303(a) (2) forbids, under penalty of the same criminal provision, any 
person from serving as an officer or agent or representative of a labor organiza- 
tion within 5 years after he has been convicted of a violation of the act. The 
Kennedy-Ervin bill provides for a similar disqualification, upon pain of criminal 
penalty, but applies to all employees whose compensation exceeds $4,000 per 
annum and can be invoked not only after criminal conviction of violation of the 
act but also upon an administrative determination by the Secretary, upon a 
hearing upon a written record that he has violated titles I or II. In this case 
the Kennedy-Ervin provision seems more comprehensive and more easily in- 
voked. There seems no reason why the broader provision of the Kennedy-Ervin 
bill should not be enacted. 

Section 303(a) (3) of the administration bill makes it unlawful for a person to 
serve as an officer, agent, or representative of a union during any period in which 
“such person is ineligible to vote in any election held under the laws of any 
State” because of his conviction of “any crime.” The comparable provision in 
the Kennedy-Ervin bill makes ineligible to hold office only those who have been 
convicted of certain specified major felonies and also provides that the disquali- 
fication may be terminated if the Secretary finds that such person’s services for 
a labor union would not be contrary to the purposes of the act. 

The administration proposal is a curious one. It makes the decision depend 
upon State laws relating to voting. This leads to some odd results. In many 
States, an ex-convict has his civil rights restored if he is pardoned or when he 
serves out his term of imprisonment. In those States, the administration bill 
would not bar the ex-convict from holding union office as soon as he got out of 
jail. In other States, action by the Governor is required to restore civil rights. 
Therefore, in those States, eligibility to hold union office would depend upon 
action by the Governor of a particular State. In a few States, such as California, 
the disqualification from voting is permanent if the conviction is for an “in- 
famous crime,” embezzlement or misappropriation of public money. In other 
States, such as Massachusetts, an ex-convict is disqualified from voting only if 
the crime for which he is convicted involves corrupt election practices. Finally, 
in some States, such as Michigan, there is no disqualification from voting what- 
soever. 

Exactly how the provisions of section 303(a)(3) of the administration bill 
would apply to these various States is uncertain because, read literally, the 
administration’s proposal would appear to bar anyone from office if he is in- 
eligible to vote in an election held under the laws of any State. If this means 
that the eligibility of a particular person to hold office must be tested against 
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the voting qualification laws of all of the 48 States it is plainly unreasonable. 
On the other hand, if his eligibility to hold union office depends on the State of 
his residence or conviction, the result of the administration bill’s test is plainly 
eapricious. One final curious note. An alien or a resident of the District of 
Columbia does not have any right to vote at all. Unless the administration 
bill makes applicable all of the laws of all of the 48 States, irrespective of 
the particular union oOfficer’s residence or the State of conviction, then union 
officers who are residents of the District of Columbia and who are convicted 
of crimes under the laws of the District of Columbia would not be disqualified 
at all. The same conclusion would appear to be true with respect to aliens. 

The administration proposal is plainly faulty. It is either arbitrary or capri- 
cious and, by failing to distinguish between crimes, it would disqualify persons 
from holding union office because they have been convicted of crimes such as 
reckless driving, which have no real relationship to the prevention of union 
corruption. I have serious doubt as to the propriety of any disqualification 
based on prior conviction of crime. But if there is to be such disqualification, 
it should be only for stated crimes, it should not depend upon the capricious 
nature of State laws drawn with entirely different objectives in view, and it 
should offer the opportunity for genuine rehabilitation by giving the Secretary 
the authority to exempt particular individuals from the disqualification. 

Section 394: This section covers substantially the seme territcry as title 
II of the Kennedy-Ervin bill. In general outline its provisions, plus the re- 
porting provisions contained in section 202(d) of the administration bill, fol- 
low the general outline of the provisions of the Kennedy-Erwin bill. I will 
not go into the details of the difference in draftsmanship of the administration 
and Kennedy-Ervin proposals, except to note that again the administration 
proposals show signs of hasty draftsmanship. The principal difference between 
the two bills other than the choice of language seems to lie in the procedures 
provided in case of a violation of the provision. Under the administration bill, 
violation of the trusteeship provisions is dealt with along with violation of 
other provisions of the act in title IV. Denial of tax exemption and denial of 
aecess to the National Labor Relations Board as well as judicial procedures 
to enjoin violations of the trusteeship provisions are available under the ad- 
ministration bill. Under the Kennedy-Ervin bill, a carefully detailed judicial 
proceeding is provided, with specific reference to the violation of the trustee- 
ship provisions. 

Section 305(a) simply provides that a union cannot discipline a member for 
instituting actions to enforce the provisions of title III. In principle, this pro- 
vision seems un%bjectionable. The constitutions of many unions, however, 
vrovide that a member shall exhaust his remedies within the organization before 
ae can attempt to go outside to sue for relief. This seems to me to be a per- 
fectly valid provision. If a union constitution contains appropriate and adequate 
provisions for rectifying, for example, election misconduct, I see no reason why 
the Federal Government should tell him that he can ignore that procedure and 
bring suit at law. Nor do I see any reason why the union should not be able 
to enforce the provisions of its constitution that any such failure to use the 
internal remedies provided by the union before resorting to the law courts 
should be revarded as an offense against the union. 

Section 305(b) is perhaps, and I recognize that this is a strong statement, the 
most offensive provision of the administration bill. It provides, in essence, that 
all of the detailed rights, remedies, and proscriptions of the Federal law are 
to be laid on top of and not to displace the provisions of State laws. While at 
first sight it may seem desirable to some to preserve existing State remedies a 
moment’s consideration should quickly lead to the conclusion that a multiplicity 
of duplicating and possibly conflicting remedies is totally undesirable. 

The administration’s bill contains conflicting and duplicate remedies. It pro- 
vides for suits in State courts and Federal courts to enforce its provisions. It 
provides for investigations by the Secretary and in connection therewith hear- 
ings, findings of fact, and decisions under section 404(c) and then on top of that 
provides for a complaint procedure before the Secretary under section 408. If 
all of these remedies are to be laid on top of injunction proceedings and dam- 
age suits under State law, we surely will not have double jeopardy or triple 
jeopardy but quadruple jeopardy. 

And, indeed, we are likely to have outright conflict. For example, the lower 
house of the Indiana Legislature last week passed a bill requiring the interna- 
tional officers of every union having members in Indiana to be elected by secret 
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ballot vote. The administration will permits international unions to elect their 
officers by the votes of delegates. The votes of delegates, in the nature of 
things, should not be secret but should be communicated to the members whom 
the delegates represent. If section 305(b) of the administration bill is en- 
acted, how are unions which operate in the State of Indiana to conduct their 
affairs? In accordance with Federal law or in accordance with Indiana law? 
It may be impossible to do both. 

Even where there is not such outright conflict, confusion can exist. Suppose 
a State court proceeding is begun in which a trusteeship is challenged and the 
State court holds that the trusteeship is valid under the law of the State. Can 
the same questions which may have been decided in that proceeding again be 
litigated under the Federal act? What if the courts in the two cases make dif- 
ferent findings of fact? These questions, I think, serve to illustrate the conclu- 
sion that if we are to have a code of fair union practices such as is proposed 
in both the administration bill and in the Kennedy-Ervin bill then we must have 
one such code, not different codes in the various States. And we must have one 
way to find out if we are abiding by the law, not several different ways in which 
different answers may be derived. Finally, the preservation of State causes of 
action and State laws can serve only as an additional restriction on unions. It 
cannot serve as a protection for unions. Those who would preserve States 
rights in this area would be true to their slogans if they insisted upon a pro- 
vision saying that any action which was lawful under the law a State should 
continue to be lawful, irrespective of the Federal act, as well as to say that any 
action which is unlawful under the law of the State shall still be unlawful 
even though the Federal act permits it. If we are to have States rights in this 
area, we should have a two-way provision but plainly any provision permitting 
States to legalize activities which the Federal law makes illegal would prevent 
any uniformity in regulation. Equally, I think, the States should not be per- 
mitted to make illegal what this Congress, after full consideration, decides 
should be permitted. 

TITLE IV 


Title IV of the administration bill contains all of the provisions concerning 
administration enforcement and penalties. Before examining certain of the 
sections of that title in detail, I should like to make a general comment. I believe 
that any bill enacted in this area should contain effective provisions for enforce- 
ment. It should give the Secretary of Labor appropriate power to make inves- 
tigations and to police the provisions of the act. This objective, however, must 
be tempered by at least some limitations. Indubitably the best enforcement of 
the act can be obtained by giving the Secretary of Labor complete discretionary 
powers to do anything that he may want to do in order to achieve compliance 
without any restrictions as to procedure, personnel, or review. But our whole 
system of government is based upon the concept that we must temper the desire 
for efficient administration with at least some concepts of due process. It 
undoubtedly makes administration more difficult to have a rule of law, rather 
than to give those in authority unlimited discretion. But our whole system of 
government is based upon the notion that while absolutism undoubtedly brings 
efficiency, that efficiency should not be achieved at the sacrifice of maintenance 
of elementary concepts of due process and the rule of law. 

I have the utmost confidence in the integrity and the fairness of the present 
Secretary of Labor, although I differ with him on many issues of policy. But 
I do not believe that legislation is proper which entrusts to any Secretary of 
Labor discretionary powers far beyond those which we are accustomed to give 
to any appointed official of Government. And I think that a fair reading of 
the provisions of title IV must necessarily lead to the conclusion that the powers 
granted to the Secretary by that title are far in excess of those which should be 
granted in our kind of society. 

To illustrate the broad powers given to the Secretary by title IV of the admin- 
istration bill, let me compare the provisions of sections 402 and 404 of this bill 
with the provisions of sections 111(a) and 106(c) of the Kennedy-Ervin bill. 

Section 402 of the administration bill provides for a Commissioner of Labor 
reports. Section 111(a) of the Kennedy-Ervin bill provides for a Commissioner 
of Labor Reports. There is one difference. The Secretary is empowered by the 
Kennedy-Ervin bill to delegate to this Commissioner any of the functions of 
the Secretary under the act. Under the administration bill, this authority is 
enlarged to include any functions of the Secretary under any law of the United 
States. Section 402 of the administration bill might logically be called the Labor 
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Department reorganization bill of 1959. Under it, the Secretary is authorized 
to delegate to the Commissioner of Labor Reports his function of determining 
prevailing wages under the Walsh-Healey Act, or of approving minimum wage 
standards for Puerto Rico under the Fair Labor Standards Act, to mention 
simply a few functions. I simply do not understand why any bill relating to 
labor reform should give the Secretary of Labor carte blanche to assign to a 
Commissioner of Labor Reports any function which the Congress in any law has 
given to the Secretary of Labor. 

Turning to section 404(a) of the administration bill we find that it is roughly 
comparable to section 106(c) of the Kennedy-Ervin bill. The Kennedy-Ervin 
bill gives the Secretary the power to make investigations, to enter premises and 
inspect records and accounts insofar as necessary to enable him to determine the 
facts with respect to any case in which he has probable cause to believe that 
there is violation of the reporting and disclosures provisions of the bill. Section 
404(a) of the administration bill authorizes the Secretary to make any investiga- 
tion which he deems necessary, to require persons to file with him statements 
in writing under oath, or otherwise, as to all of the facts concerning a matter 
to be investigated. As a condition precedent to his roving commission to investi- 
gate and require statements under oath, he is not required to have probable 
cause to believe that there is a violation of the act. To the contrary, he is author- 
ized to make such investigations in order to determine whether any violation 
has occurred or whether anyone is about to violate any provision of the act. 
He need not have probable cause or any reason to believe that a violation has 
occurred. Under section 404(c) he is authorized to prosecute “any inquiry 
necessary to his functions in any part of the United States” and is authorized not 
only to enter premises and inspect records and documents but also to question 
individuals, hold hearings, make findings of fact, and “make such decisions 
* * * as are deemed to be necessary or appropriate to the prosecution of any 
investigation authorized by this Act.” 

As I read the administration bill, this roving investigatory authority need not 
even be exercised by an employee of the Federal Government. Section 403 
authorizes the Secretary to utilize the facilities or services of any department 
or agency of any State or of any political subdivision of a State, including the 
services of any of its employees, in the performance of his functions under this 
act. Putting these sections together, if the Secretary determines that he should 
conduct an investigation in order to find out whether any individual is about to 
violate any provision of the law, and without the existence of any probable 
cause to believe that such violation is about to occur, he can authorize a city 
council to conduct the investigation and require the taking of testimony under 
oath, authorize the city attorney to enter premises, inspect records and interro- 
gate individuals, and make findings of fact and decisions concerning anything 
which he deems to be necessary or appropriate to the prosecution of any investiga- 
tion authorized by the act. Nor is this the end. He can under section 404(f) 
vest in his representatives thus authorized, the power to issue subpenas com- 
pelling the attendance of witnesses and the production of books and papers. 

Now I submit that giving the Secretary of Labor authority to recruit the 
services of every governmental agency in the United States to make any investiga- 
tions he may think desirable will indubitably aid in the enforcement of any act 
passed by the Congress. But I also submit that the grant of such authority is 
entirely contrary to the principles upon which our Government is established. 

Title IV also contains specific provisions authorizing the Secretary to institute 
administrative proceedings in cases in which he determines that there is rea- 
sonable cause to believe that violations of certain provisions of the act have 
taken place. This authority is conferred by section 408 of title IV and is, in- 
deed, limited to cases in which a complaint has been made of violation of the 
act or in which the Secretary otherwise determines that there is reasonable 
cause to believe that a violation has occurred. Such prooceedings are required 
to be conducted in accordance with the provisions of the Administrative Proce- 
dure Act and contain the appropriate provisions concerning hearings, pre- 
liminary decision by hearing examiner or a board provided fur in the act, and 
judicial review. The difficulty with this provision is that the remedies provided 
for are so extreme and the discretion in the choice of remedies granted to the 
Secretary is so large that the requirements of due process in the proceeding 
become relatively meaningless. 

Before examining the remedies provided by section 408, I should like to enter 
one caveat as to its procedures. Although section 408(a) does provide that 
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the requirements of the Administrative Procedure Act as to adjudication on 
notice and hearing shall be applicable to proceedings under that section, it very 
carefully avoids making the other provisions of the Administrative Procedure 
Act applicable. This avoidance is emphasized by the fact that section 404(e) 
authorizes the Secretary to establish Union Procedures Examining Boards and to 
dissolve such Boards and terminate appointments thereto at any time. Indi- 
viduals may be appointed to, and dismissed from, such Boards wholly without 
restriction. Their members are not to be full-time Government employees but 
are to be paid a per diem based upon the amount of time which they actually 
spend in the work of the Board. When we turn to section 408, which provides 
for a complaint procedure, we find that the Secretary is authorized to have 
hearings on such cases conducted either by a hearing examiner or by a Union 
Procedures Examining Board. Any suggestion that either the hearing examiner 
or the Union Procedures Examining Board is required to be an independent 
trial examiner of the kind provided for under the Administrative Procedures 
Act is clearly negated by these provisions. 

The importance of the absence of any independent trial examiner, such as 
other agencies are required to use, is emphasized when we turn to the truly 
awesome remedies which these union procedures examining boards are per- 
mitted to recommend and which the Secretary is authorized to impose. Section 
408(c) provides that after it has been found in the administrative investigation 
that there has been a willful failure by a labor organization to file a report 
required by title II, or any violation of the provisions concerning elections, 
officers, and trusteeships (whether willful or not) the Secretary may if he de- 
termines it to be necessary to carry out the provisions of the act, not only di- 
rect the parties to take the necessary corrective action but also declare the 
union to be ineligible to use the processes of the National Labor Relations 
Board, and remove that union’s exemption from income taxes. These reme- 
dies are themselves one-sided and extreme. But apart from their substance, it 
seems to me to be outrageous to vest in the Secretary of Labor, much less an 
ad hoe union procedures examining board, the discretion to determine whether 
or not such remedies should be imposed in a particular case. I know of no other 
example in the laws of the United States where an administrative officer is 
given authority to determine whether to punish an organizition or an individual 
who has violated some law not pertaining to taxation, by declaring that the 
individual or organization must pay huge sums in taxes. The fines which the 
courts are authorized to impose by sections 410-413 in cases of criminal prose- 
cution are miniscule compared to the financial liabilities which the Secretary is 
authorized to impose, in his discretion, under section 408(c) after an adminis- 
trative proceeding. 

I have searched the prepared testimony of Secretary Mitchell for some ex- 
planation of why the administration believes it is necessary to vest such awe- 
some and arbitrary powers in the Secretary. I frankly confess that I have 
been unable to find any such justification. 

Turning from procedure to substance, the first points to be noted, of course, 
are the wholly unfair and inept penal provisions in section 408(c)(1). What 
is in effect proposed here is to destroy trade unions and to tax their members 
because those members have been betrayed by their officers. The basic pur- 
pose of the reporting provisions in title II of the administration bill and of the 
election and trusteeship provisions of sections 302, 308, 304 is, I always sup- 
posed, to protect the members of trade unions againsts abuses of power by 
their leaders. In cases in which such abuses occur, the administration bill 
provides, as does the Kennedy-Ervin bill, appropriate criminal penalties. But 
what the administration bill proposes to do is to add to the penalties to be ex- 
acted from the union officers who have betrayed their trust a tax on the dues 
dollars paid by the very union members who are offended against. This is sure- 
ly to visit upon the victim the sins of the wrongdoers. For the same reason, 
it is simply a denial of commonsense to disable a union from protecting the 
interests of its members by NLRB procedures or otherwise because its officers 
have not properly served the interests of those members. 

What particularly mystifies me with respect to the punitive provisions of 
section 408(c)(1) is that these are apparently to be laid on top of amended 
provisions in sections 9 (f) and (g) of the Taft-Hartley Act which would con- 
tinue to deny to labor organizations access to the remedies and procedures of 
the Board if their officers fail to file the required financial reports and would 
similarly deny access to the Board to employers who do not comply with the 
reporting requirements. Rather than adding to those disqualifications, it would 
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seem to me appropriate to repeal sections 9(f) and (g) of the Taft-Hartley 
Act, as is proposed in section 101(e) of the Kennedy-Ervin bill. The denial of 
access to the NLRB hzas proved to be of no value whatsoever in inducing com- 
pliance with the financial reporting provisions of sections 9 (f) and (g). The 
Teamsters Union, against which almost all of the provisions of the administra- 
tion bill seem to be directed, is in compliance with sections 9 (f) and (g) of 
the act. The bulk of the unions which are not in compliance and which there- 
fore are denied the protection of the National Labor Relations Act are either 
unions such as the Mine Workers Union, which have elected to function without 
the aid of the Board, or unions to which the detailed reporting provisions are 
so burdensome as to make the effort inadvisable. 

Furthermore, the real impact of sections 9 (f) and (g) has been felt neither 
by corrupt unions nor unions which are strong enough not to need the proc- 
esses of the Board. The real impact of those sections has been felt by unions 
which through administrative oversight or the slightest bit of carelessness have 
had their proceedings and representation petitions thrown out by the Board. 


Just recently a large union failed to file its financial report with the Secretary . 


of Labor on the due date, due to a secretarial oversight. The report was re- 
ceived a day late. The NLRB then found the union to be out of compliance 
and dismissed every pending representation case which that international union 
or its locals had in process before the Board. There is simply no justification 
for this kind of retribution against honest unions. Furthermore, under sec- 
tions 9 (f) and (g), a failure of an international union or of the officers of an 
international union to comply literally with the requirements of the act will 
result in the voiding of all Board proceedings instituted not only by the inter- 
national union but also by every one of its locals or subordinate bodies. The 
result is that under sections 9 (f) and (g) the deliberate and willful failure 
of a corrupt international union officer to file a report has the effect of penalizing 
an honest local union, which may, in fact, be in opposition to the corrupt union 
officer. And, of course, these inequities in the present law would be exag- 
gerated tenfold if the proposals contained in section 408 of the administration 
bill were enacted into law. 
TITLE V 


Section 501(a): This subsection would amend section 3(a) of the National 
Labor Relations Act so as to require that no more than three members of the 
Board shall be members of the same political party. 

There seems to be no real reason for this amendment. 

The proper test for Board membership is not political allegiance but rather 
whether the members of the Board are persons who are likely to have a rea- 
sonably objective view of labor-management disputes or are persons who are 
likely to favor one side or the other. Both kinds of individuals can be found 
in the Republican Party and in the Democratic Party. What we need—and 
haven't gotten, I may add—is not a Board balance between Republicans and 
Democrats but a Board with a balanced viewpoint with respect to labor-man- 
agement relations. And that viewpoint is not to be achieved even by balancing 
one prolabor member of the Board against another antilabor member, but by 
seeing to it that all members appointed to the Board have a reasonably objective 
and unbiased view of labor-management relationships. By providing that 
membership in one political party or another is to be one of the qualifications 
which must be met by a nominee to fill a particular vacancy on the Board. 
Section 501(a) of the administration bill directs attention to the wrong quali- 
fication and serves to indicate that anpointment to the Board is to be a political 
matter governed by patronage considerations. At the same time, it limits the 
field from which appointment to a vacancy can be made. It therefore not only 
is useless but, in my opinion, positively harmful. 

Section 501(b): This subsection would amend section 3(d) of the National 
Labor Relations Act so as to permit the President to designate an officer or 
employee who shall, without Senate approval, serve as General Counsel during 
a vacancy. 

This amendment seems to me to be unnecessary and possibly harmful. The 
Taft-Hartley Act vests vast powers and independence in the General Counsel. 
It also provides that his appointment must be confirmed by the Senate. The 
proposed amendment would permit the President, in the case of a vacancy, to 
appoint someone to exercise all of the powers of the General Counsel without 
any possibility for Senate approval or disapproval. Unlike a recess appoint- 
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ment to the position itself, which the President now has the authority to make, 
the appointment of an acting General Counsel under section 3(d) could be 
for an indefinite period, thus wholly frustrating the requirement of Senate 
confirmation. 

Section 502(a) (there seems to be no sec. 502(b)): This section would add 
a new section 6(b) to the National Labor Relations Act. This new section 6(b) 
would have two parts. The first part would give the National Labor Relations 
Board power, by rule or otherwise, to decline to asert jurisdiction over “any 
labor dispute” if the effect of such dispute on commerce, in its opinion, is not suf- 
ficiently substantial to warrant the exercise of its jurisdiction. The second part 
would expressly turn over to State agencies and State courts the power to assert 
jurisdiction over labor disputes over which the Board declines to assert juris- 
diction. 

S. 505, the Kennedy-Ervin bill, deals with the same subject, by providing, 
as an amendment to section 14 of the National Labor Relations Act, that the 
National Board shall exercise jurisdiction over all labor disputes arising un- 
der the act with a provision empowering the Board to cede jurisdiction to State 
agencies if the State law applicable to the case or kinds of cases involved in 
the cession agreement is not inconsistent with the national act. 

The proposal contained in the administration bill is essentialy the same as 
that which was contained in the 1954 administration bill and which was again 
proposed in 1958. It is deceptively simple. In reality, however, it would 
create tremendous uncertainty and would result in tremendous injustice. 

Before beginning the explanation of this conclusion, I want first to advert to 
the fact that there is now a serious question as to whether the Board may refuse 
to take jurisdiction in the manner which it has, in fact, done. Twice within 
the past few years, the Supreme Court of the United States has declared that 
the Board’s refusal to take jurisdiction in particular cases was contrary to the 
terms of the Taft-Hartley Act. There is serious question today as to whether 
the Board has the power under existing law to refuse to take representation 
cases affecting commerce, although it seems to be conceded that it might, at 
least on a case by case basis, refuse to proceed in unfair labor practice cases 
in which it feels that, for budgetary or other reasons, it cannot proceed. The 
first effect of the amendment proposed in the administration bill, therefore, 
would be to confirm what is now an uncertain authority in the Board to refuse 
to take certain cases. 

It is not at all clear, however, that the authority which is given by the 
administration bill would permit the Board to, in fact, continue to use the kind 
of jurisdictional standards which the Beard has used in the past. As written, 
the bill would allow the Board to refuse to take jurisdiction over certain “labor 
disputes.” Presumably, under this language, the Board could establish rules as 
to the kinds of disputes it would take jurisdiction over. This is not what the 
Board does at the present time. The Board does not refuse to take jurisdiction 
over particular employers or of particular labor disputes. It refuses to take 
jurisdiction over particular proceedings. Sometimes the same employer and the 
same union may be subject to the Board's jurisdiction in one kind of proceeding, 
but not subject to it in another. For example, the Board may refuse to take 
jurisdiction over a representation petition because the employer does not do 
the amount of business in interstate commerce required under the particular 
Board jurisdictional standard which is applicable. If the union then, in order 
to obtain recognition, exerted secondary economic pressure upon the employer 
by persuading the employees of some other employer not to handle his goods, 
the Board would take jurisdiction over a complaint that the secondary boycott 
provisions of the act were violated, if the total business of both employers 
together added up to the amount set forth in the Board’s jurisdictional stand- 
ards. If, in such a secondary boycott case, the union contended that it was 
an unfair labor practice for the first employer to refuse to recognize it in the 
first place, the Board will then hear that dispute even though it would not have 
heard it if the union had not engaged in secondary economic pressure. Further- 
more, the Board’s standards, as they presently exist, do not depend on the 
amount of business which was actually done in the calendar or fiscal year 
immediately preceding the year in which the hearing was held. Thus the Board 
will, under its present standards, conduct an election in a business enterprise 
even though the employer shows that he has sold part of the business and that 
the portion remaining at the time the election will be held does not measure 
up to the Board’s standards. And, obversely, when the Board raised its stand- 
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ards in 1954, it applied them to disputes which had already occurred at a time 
when the business of the companies involved would have justified the Board’s 
taking jurisdiction under its old standards. 

Nor is this the end of the complexity in the Board’s standards. At one time 
the Board applied these standards to interstate and intrastate retail chains. 
If a union claimed recognition only in the intrastate portion of a retail chain, 
the Board might make jurisdiction, although it would refuse to take jurisdiction, 
on the same showing as to the amount of interstate business done, if the chain 
were an interstate one. Again, where several corporate entities are involved in 
the same general business enterprise, it is almost impossible to tell whether the 
Board’s decision to assert jurisdiction will be based on the aggregate business 
of the separate corporations or whether they will be separately considered. The 
Board has sometimes decided both ways with respect to the same enterprise. 
Compare Orkin “The Rat Man” (112 N.L.R.B. 762) with Orkin E.cterminating 
Co. (115 N.L.R.B. 622). And the same corporate combination can be either 
inside or outside of the Board’s standards, depending on whether there is 
centralized control of labor relations matters. 


In sum, the Board's jurisdictional provisions are so complex and so confusing - 


that many persons have urged that the Board has, in fact, expended more time 
under its present standards in determining which case to take than it would 
have spent if it had taken all of the cases excluded by those standards. 

Whether this conclusion be true or not, it is certainly so that the Board will 
often spend more time investigating the direct inflow and outflow of a given 
employer than it would have spent in holding a hearing and conducting an elec- 
tion among the employees of that employer. Whaut the administration’s pro- 
posal would do would be to give statutory sanction to these complex standards 
and then to tell the States that wherever a particular dispute did not meet the 
Board’s standards, the State could exercise jurisdiction. The result would be 
the one predicted by a Michigan court in 1954: “Neither the courts nor the liti- 
gants can know with any certainty where jurisdiction lies, nor whether in 
a given case jurisdiction existing at the time of its commencement will continue 
until its final decision” (Universal Car Co. v. IAM, Michigan Circuit Court 
1954, 35 LRRM 2087, 2098). Each State court would have the dubious duty 
of examining in each case brought to it for decision, the complex and complicated 
standards established by the Board and determining whether, in the given case, 
under such standards, the Board would exercise jurisdiction. I have already 
adverted to the difficulty which this would place on the State courts. Perhaps 
it is best set forth in the study made by the Legislative Reference Service of the 
Library of Congress in 1957 in which it is said that “Even the Board experts 
cannot agree on the boundaries of Board jurisdiction under present standards.” 

The result of giving the States jurisdiction over disputes which the Board 
will not take under its present jurisdictional standards, if that is the intent 
of the administration bill, would therefore lead to chaos. It would also lead 
to tremendous injustice. The jurisdiction given to the States under the adminis- 
tration’s proposal is expressly given not only to State agencies but also to the 
courts of the various States. There is no requirement that the State have a 
labor relations statute or a labor relations board. There is no requirement that 
the State provide any machinery for secret ballot elections or, indeed, even 
recognize the right to bargain collectively. As the Library of Conzress study 
to which I have already referred concludes: “The application of State tort law 
may create inequities because unfair labor practices committed by employers 
are normally not considered common law torts, while most unfair labor prac- 
tices by unions or employees do constitute common law torts.” The effect there- 
fore would be to allow the States to enforce only antiunion provisions, even 
in the absence of the most elementary kind of protection for the right of free 
collective bargaining. 

This is not a hypothetical fear. A case decided by the Supreme Court of the 
United States, Hotel Employees Union v. Sax Enterprises, et al., provides an apt 
illustration of State action which would be legitimized by the administration bill. 
That case arose out of the attempt of the Hotel Workers Union to organize the 
employees of the luxury hotels in Miami and Miami Beach. In a whole series of 
decisions, the Florida Supreme Court held that all picketing by the union should 
be enjoined under State law. It held this even in cases in which the union sub- 
mitted to the employer, before beginning picketing, a sworn statement from a 
certified public accountant that the records of the union indicated that a major- 
ity of the employees had designated it as their collective bargaining representa- 
tive and in which the union offered to submit to a secret ballot election to be 
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conducted by the Honest Ballot Association or other agency and in which the 
employer refused to bargain with the union unless it would permit each of the 
employees to be interrogated individually as to his union membership or non- 
membership. Indeed, the Supreme Court of Florida went further. In one of 
the cases the trial court, at the union’s request, enjoined picketing but simulta- 
neously ordered that a commission conduct a secret ballot among the employees. 
The Supreme Court of Florida affirmed the injunction against the picketing, 
put reversed the order for an election on the ground that no State agency had 
authority to conduct such an election. All of these cases arose out of a simple 
effort by a union which in fact represented a majority of the employees, to 
obtain a secret ballot election or, if it could not obtain such an election, to obtain 
recognition from the employers. The Board, under its jurisdictional standards, 
refused the union’s petition for an election. The employers refused to agree 
either to recognition of the union or to a secret ballot election conducted under 
private auspices. The union was forced to strike and to picket. The courts of 
Florida held that this picketing violated State law because the union did not 
submit the names of its members to the employer before it began to picket. 

Finally, in the last case of the series, in which the union not only asked for 
a secret ballot election and supplied a certification from a public accountant that 
it represented a majority of the workers, but also submitted to the employer the 
names of the employees it represented, the Supreme Court of Florida held that 
picketing to obtain recognition by the employees should be enjoined because it 
did not meet the requirements that such picketing “be done in an atmosphere 
conducive to reaching a result that is fair to an employer, the employees, and the 
public.” Fontainebleau Hotel Corp. v. Hotel Employces Union (92 So. 2d. 415). 

The Supreme Court in the case to which I have just referred, reversed the 
actions of the Florida court on the ground that the regulation of these matters 
was reserved, by the Taft-Hartley Act, to the National Board. It also held, in 
Hotel Employecs v. Leedom, that the Board had abused its authority under the 
Taft-Hartley Act in refusing to take jurisdiction over all hotels. 

The administration bill would have the effect of reversing both of these deci- 
sions of the Supreme Court. The Board’s action in refusing to hold an election 
in the hotel cases would be expressly authorized by statute; and the action of 
the Florida courts in enjoining all picketing because the union could not show it 
represented a majoiity, while at the same time refusing to permit elections to 
be conducted, would be sustained. I submit that under no standards of reason 
or justice can such a result be justified. Certainly it cannot be contended for 
a moment that this kind of license to the Board and to State courts is justified 
by any considerations relating to labor reform. 

Section 503: Consideration of section 503 should begin with dispelling the no- 
tion that unions are not now effectively prohibited from engaging in a so-called 
secondary boycott. They are by section 8(b)(4)(A) of the Taft-Hartley Act. 
Broadly speaking, when a union has a dispute with company A concerning the 
conditions of employment at its plant, the union may not call out the employees 
of company B on strike, and it may not picket the premises of company B to 
induce its employees to strike, in order thereby to bring pressure on company 
A through company B. Of course the union may strike or picket company A. 

The true question, therefore, is not whether to prohibit the secondary boycott, 
but whether section 8(b)(4)(A) as it now stands, particularly as it has been 
administered by the NLRB, does not already go too far. For, despite the Su- 
preme Court’s admonition that section 8(b)(4)(A) must be interpreted to har- 
monize “the dual congressional objectives of preserving the right of labor or- 
ganizations to bring pressure to bear on offending employers in primary labor 
disputes and of shielding unoffending employers and others from pressures in 
controversies not their own” (NLRB v. Denver Bidg. & Const. Trades Council, 
341 U.S. 675, 692), the NLRB in its zeal to curb the secondary boycott has often 
cut drastic inroads into traditional primary strikes and picketing. So much so 
that it has frequently been reversed by the several courts of appeals. Just the 
other day the Court of Appeals for the District of Columbia Circuit set aside an 
NLRB order based on an alleged violation of section 8(b) (4) (A) because in 
prohibiting the picketing in that case the NLRB failed “to preserve ‘the right 
of labor organizations to bring pressure to bear on offending employers in pri- 
mary labor disputes.’” Seafarers International Union v. N.L.R.B. (C.A.D.C. 
No. 14373, Jan. 29, 1959, sl. op. p. 13). 

Yet section 503 of the administration bill avowedly “extends the secondary 
boycott provisions of the National Labor Relations Act * * *.” If this contro- 
versial subject is now to be opened up at all, what the committee should appro- 
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priately consider is contraction of section 8(b) (4) (A), not its extension. For 
section 8(b)(4)(4) as now drawn is predicated on a false premise. At pres- 
ent, with exceptions so minor as to emphasize the point, a union is forbidden to 
engage in a so-called secondary boycott regardless of the legitimacy of the ulti- 
mate end which it seeks to further. Thus, even though a union strikes company 
A to bring its substandard wages up to the industry level, the union may not 
induce the employees of company A’s customers not to work on the goods pro- 
duced under substandard conditions, despite the undermining of the union 
standards which company A is causing throughout the industry. The refusal 
to recognize the legitimate purpose of such action is based on the fiction that 
there is no distinction between “good secondary boycotts and bad secondary boy- 
cotts” (98 Congressional Record 4198). Obviously there is, and the committee 
ought to be asked to redefine section 8(b)(4)(A) to validate action directed 
towards furtherance of legitimate labor objectives, rather than to consider ex- 
tensions of an already overextended measure. 
I turn now to consider the specific extensions contained in section 503: 


1. At present, “a union is free to approach an employer to persuade him. 


to engage in a boycott, so long as it refrains from the specifically prohibited 
means of coercion through inducement of employees.” Local 1976, United 
Brotherhood of Carpenters v. N.L.R.B. (357 U.S. 93, 99). Section 503 would 
change this to make it an unfair labor practice for a union “to threaten, coerce, 
or restrain any person” to engage in a boycott. It will be said that to prohibit 
the threat is not to prohibit persuasion. But the line between the two in the 
context of a labor dispute is so slippery that to forbid the one is effectively to 
engulf the other. For example, suppose a union agent were to tell an employer 
that, “We have always gotten along well together. We want to be able to con- 
tinue our good relations. We think it would be wise for you, in order not to 
jeopardize our good relations, to cooperate with us by ceasing to buy company A’s 
products until the strike there is over.” Is this persuasion or a veiled threat? 
Nor is there any good purpose served by enacting into law the need for walking 
this tightrope between persuasion and a threat. Since a union is forbidden from 
engaging in the actual act of calling a secondary strike, or inducing employees 
to strike, a neutral employer must surely know that a threat to strike (or a 
threat to induce a strike) is idle talk. Finally, it should be observed that the 
threat which section 503 would prohibit is not limited to a threat to strike or to 
induce a strike; it extends to any threat. But if the prohibited act is confined 
to a strike or inducement to strike, why should the prohibited threat be ex- 
tended beyond that? The Congress is being asked to do the incredible thing of 
prohibiting threats at large. 

Furthermore, not only does section 503 prohibit threats at large, it also pro- 
hibits the union to “coerce, or restrain.” At present a union is free to distribute 
leaflets at the premises of a neutral employer to persuade consumers not to buy 
the products of a struck employer (Dallas General Drivers, 118 N.U.R.B. 1251, 
1254-1255). If the consumers are influenced not to buy the disfavored product 
this induces the neutral employer to discontinue his own purchases of it. Is 
the neutral employer thereby being restrained and coerced? Is this what the 
Congress is being asked to prohibit? Just what is the reach of this vague ban? 
It ought not to be forgotten, as Chief Justice Stone observed, that the “publica- 
tion, unaccompanied by violence, of a notice that the employer is unfair to 
organized labor and requesting the public not to patronize him is an exercise 
of the right of free speech guaranteed by the first amendment which cannot be 
made unlawful by act of Congress” (United States v. Hutcheson, 312 U.S. 219, 
243). 

Instead of being asked to enact unchanneled prohibitions of threats. restraint, 
and coercion, the committee’s attention should have been directed to the correc- 
tion of a specific abuse created by the NLRB. It is clear beyond peradventure 
that section 8(b) (4) (A) does not prohibit picketing at the premises of a neutral 
employer for the purpose of appealing to consumers not to buy the product of 
an employer on strike. Yet the Board has effectively effaced consumer picket- 
ing by its doctrine that any picketing at a neutral’s premises inevitably induces 
the neutral’s employees not to work even if (1) the picket sign expressly states 
thet it is not directed to employees of suppliers or employees of the neutral 
employer but only to customers, (2) even if all that is requested is that the 
customer not buy the disfavored product, (3) even if the picketing is confined 
to customer entrances (which, however, are also used by employees) and, (4) 
even if in fact no employee refuses to handle the disfavored product, e.g., 
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Dallas General Drivers (118 N.L.R.B. 1251). The Board has continued to apply 
its mechanical formula despite its judicial rejection (N.L.R.B. v. Business Ma- 
chine Board, 228 F. 2d 553, 559-561 (A.C. 2), cert. denied, 351 U.S. 962; 
N.L.R.B. v. Local 50, 245 F. 2d 542 (C.A. 2)). It is not extensions of section 
8(b) (4) (A) which are required but correction of perversions of the existing 
law. Or does the administration bill, by its prohibition of restraint and 
coercion of an employer, indeed have as its purpose to condemn consumer 
picketing? 

2. As it now stands, section 8(b) (4) makes it an unfair labor practice for a 
union “to engage in, or to induce or encourage the employees of any employer 
to engage in, a strike or a concerted refusal” to work. Section 503 of the ad- 
ministration bill would change “employees of any employer” to “any individual 
employed by any person” and would delete the word “concerted.” 

To change “employees” to the singular and to delete “concerted” may have 
as one purpose to forbid inducement of even a single employee acting alone 
to stop working for his neutral employer, a result apparently already reached by 
a number of courts construing the existing language (Amalgamated Meat Cut- 
ters, v. N.L.R.B., 237 F. 2d 20 (C.A.D.C.), cert. denied, 352 U.S. 1015; Schauffler 
vy. United Association of Journeymen, 230 F. 2d 572, 574 (C.A. 3); but see, 
Joliet Contractors Association v. N.L.R.B., 202 F. 2d 606, 612 (C.A. 7), cert. 
denied, 346 U.S. 824). But this change creates the serious risk of overturning 
the traditional right of a union to establish and induce observance of a picket 
line at the premises of a primary employer. For in N.L.R.B. v. International 
Rice Milling Co. (341 U.S. 665, 671), in holding that such conduct was not pro- 
hibited by section 8(b) (4) (A), the Supreme Court stated that: “A union’s in. 
ducements or encouragements reaching individual employees of neutral em- 
ployers only as they happen to approach the picketed place of business generally 
are not aimed at concerted, as distinguished from individual conduct by such 
employees. Generally, thevefore, such actions do not come within the proscrip- 
tion of section 8(b) (4), and they do not here.” But to singularize employee 
and to delete the requirement of concert arguably undercuts the rationale in 
International Rice and suggests that the consequence of the change is abolition 
of the primary picket line. Indeed, this may be the aim of the change, for Sec- 
retary of Labor Mitchell in his February 4, 1959 statement before this com- 
mittee, in language fully applicable to a primary picket line and with no 
qualification confining it to secondary picketing, stated that (p. 23): “Under 
present law the Teamsters’ Union can appeal to individual truck drivers to re- 
fuse to deliver goods to any establishment, as well as appeal tu other individual 
union men such as repai!men, and maintenance men, to refuse service, with im- 
punity. Since the appeal or threat is directed to the individual truck driver 
and helper or repairman, there is no concerted activity if such employees refuse 
to service the employer objected to. In this fashion the will of the union can 
be imposed upon the small employer without running afoul of the present law.” 
If the intention is not to prohibit primary picketing, the least that the proposal 
shows is its carelessness, for to reach the trivial inducement of a single em- 
ployee’s refusal to work at a neutral’s premises, it uses language which cuts 
to the heart of protected union activity. 

Furthermore, the interpretation of section 8(b) (4) is settled that appeals or 
requests directed to supervisory or managerial employees are not within the ban 
of section 8(b)(4) because these individuals are excepted from the statutory 
definition of ““employee,” e.g., Rabouin v. N.L.R.B. (195 F. 2d 906 911-912 (C.A. 
2)). This basis for decision would be eliminated by the substitution of “any 
individual employed by any person” for “employees of any employer.” An 
appeal to a supervisory or managerial employee to have the employees under 
him decline, for example, to accept a shipment from a struck employer would 
seem literally to be inducement of “any individual employed by any person” 
to engaged in a “refusal” to work. This would completely isolate the union 
from any effective approach to the neutral employer to persuade him to cooper- 
ate with the union by declining to do business with the struck employer. For 
the normal and natural approach to the neutral employer is through his super- 
visory and managerial employees present on the job. Yet it is just this that the 
changed language would interdict. Furthermore, a corporate employer cannot 
act except through supervisory and managerial employees. How high in the 
hierarchy, if at all, would a union have to go before it could safely attempt 
to persuade a corporate’employer to cooperate with it. 
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It is suggested that the change to the language “any individual employed 
by any person” is necessary in order to round out the statutory scheme by ex- 
tending the protection against secondary boycotts to such nonstatutory em- 
ployers as railroads and municipalities. But if rounding-out is the objective, 
it should not be so one sided as it is. For example, section 8(b) (4)(B) permits 
a secondary boycott where its purpose is to require an employer to recognize a 
certified union, the underlying thinking being that it is “entirely justifiable” 
to utilize “such an economic weapon against an employer who himself refused 
to abide by the results of the Board’s processes, regardless of the injurious 
effect it might have on the business of a neutral” (Sailors’ Union of the Pacific, 
92 N.L.R.B. 547, 569). But the secondary boycott in this situation is only avail- 
able in aid of a certified union. And thus agricultural employees, who are ex- 
cepted from the National Labor Relations Act and cannot therefore have a 
union certified to represent them, can never have the assistance of a secondary 
boycott to compel the employer to recognize their union, a result which has been 
mildly described as “curious” and “odd” (DiGiorgio Fruit Corp., 87 N.L.R.B. 
720, 749). If rounding-out the statute is the objective, why not round it out by 
granting agricultural employees the full protection of the act, or at least the 
limited benefit of section 8(b)(4)(B)? The rounding-out which the proposal 
now accomplishes is to protect employers of agricultural laborers from secondary 
boyeotts but to withhold any protection from the laborers themselves. 

3. Section 503 of the administration bill purports to lift the prohibition of 
section 8(b)(4)(A) where the secondary employer performs the farmed-out 
struck work of the primary employer. It is hard to use a milder word than 
devious to describe this feature of the bill. For section 8(b)(4)(A) as it 
currently stands has already been authoritatively interpreted not to protect the 
so-called neutral employer where he does the primary employer’s work.’ And the 
administration bill, far from confirming this interpretation, would detract from 
the existing protection that unions have against farmed-out work. Thus the bill 
would permit a strike against the secondary employer where he has contracted or 
agreed with a struck employer to do the latter’s work. But, as it now stands, 
such a strike is permissible whether or not there is a contract or agreement, just 
so long as the secondary employer is actually doing struck work. As the leading 
ease states, the secondary employers are not within the protection of section 
8(b) (4) (A) “whether or not the primary employer makes any direct arrange- 
ment with the [secondary] employers providing the services” (N.L.R.B. v. Busi- 
ness Machine Board, 228 F. 2d 558, 559 (C.A. 2), cert. denied, 351 U.S. 962). 
Furthermore, the administration bill speaks only of “any strike against, or refusal 
to perform services for,” the secondary employer. Surely it must also be permis- 
sible to picket the secondary employer or otherwise to induce his employees to 
strike. 

It took 12 years of interpretation to arrive at a tolerable understanding of 
section 8(b)(4)(A), although there are numerous problems still unresolved, 
primarily caused by the prive of the NLRB as now constituted to push 
8(b) (4) (A) to extremes. Section 503’s contribution would be to upset such 
understanding as has been achieved, to bring about another 12 years of litiga- 
tion, and for no purpose but to expand a measure already so drastic that what is 
truly required is consideration of means to relax it. 

Section 504: We are told that section 504 of the administration bili makes it 
an unfair labor practice for a union to “engage in, or threaten to engage in, 
organizational and recognition picketing” in certain vaguely defined circum- 
stances. In his labor message to Congress the President labeled it “blackmail 
picketing.” This is the old tactic of giving something a dirty name by identi- 
fying it with what it is not. True blackmail picketing is condemned by section 
602 of the Kennedy-Ervin bill which makes it unlawful ‘‘to carry on picketing 
on or about the premises of any employer for the purpose of, or as part of any 
conspiracy or in furtherance of any plan or purpose for, the personal enrich- 
ment of any individual by taking or obtaining any money or other thing of 
value from such employer against his will or with his consent.” The adminis- 
tration bill contains no prohibition like this directed against true blackmail 
picketing, and what the administration bill condemns as blackmail picketing is 
in fact traditional and proper trade union activity. 


1N.L.R.B. v. Business Machine Board, 228 F. 2d 553, 557-559 (C.A. 2), cert. denied, 
351 U.S. 962; Douds v. Metropolitan Federation of Architects, 75 F. Supp. 672 (9 e 
Oliver Whyte Co., Inc., 120 N.L.R.B. No. 112; General Metale Corp., 120 N.L.R.B. No. 160; 
Truck Operators League, 122 N.L.R.B. No 7 
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Section 504 has one virtue which should be acknowledged at the outset. It at 
least recognizes that the Taft-Hartley Act does not now ban organizational or 
recognition picketing except for the prohibition in section 8(b)(4)(C) against 
striking or inducing a strike to require an employer to recognize one union 
where #nother union has been certified by the NLRB. The NLKB has not been 
so forthright. Under the guise of interpreting section 8(b) (1) (A)—which 
makes it an unfair labor practice for a union to restrain or coerce employees 
in the exercise of the right to engage in or refrain from union activity—the 
NLRB has blankly prohibited all picketing to secure the recognition of a union 
which does not represent a majority of the employees, and indeed it has stu- 
diously refrained from holding that the prohibition does not also extend to or- 
ganizational picketing. It is unnecessary to repeat the able dissents of former 
NLRB member Murdock? and present NLRB member Fanning* which clearly 
establish that the NLRB exceeded its statutory authority. It is enough to note 
member Fanning’s conclusion that the NLRB decisions are “wrong in equity, 
wrong in law, and wrong in labor-management relations.” * And the Court of 
Appeals for the District of Columbia Circuit set aside the decision in which the 
NLRB first embarked on this course.® It is noteworthy, however, that the Board 
has entered orders prohibiting recognition picketing against such unions as 
the Ladies’ Garment Workers, the Retail Clerks, and the Machinists. We are 
thus dealing with activity engaged in by responsible unions, not with the extor- 
tionist tactics of an atypical labor organization. 

Just as the NLRB rushed in where Congress refrained from going, the Con- 
gress is now asked to rush in where it should not go, at least without a great 
deal more study. In the last Congress, when the Senate rejected the identical 
proposal that the administration is again urging, Senator Johnson explained 
that “I think it is safe to say that Congress must in the future approach the 
questions of * * * organizational picketing among others. These have not been 
settled to the satisfaction of anyone. At the present time we probably do not 
have enough information to settle them to the satisfaction of anyone,” 104 Daily 
Congressional Record 10874 (June 17, 1958). We still do not have enough 
information. We still do not have a careful and dispassionate study of the 
troubling ramifications of this question. It is still the better part of wisdom 
not to legislate hastily. 

When we speak of organizational picketing it is relevant to remind that it is 
peaceful picketing with which we deal. “Peaceful picketing is the workingman’s 
means of communication” (Milk Wagon Drivers Union v. Meadowmoor Dairies, 
Inc., 312 U.S. 287, 293) ; it is “in part an exercise of the right of free speech 
guaranteed by the Federal Constitution” (Building Service Union v. Gazzam, 
339 U.S. 532, 586-537) ; and it remains a reserved question whether there is 
constitutional power “to prohibit picketing of workers by other workers” (ibid.). 

What do we mean by organizational picketing? It is simply the act of union- 
ized employees of peacefully picketing the premises of an unorganized plant to 
persuade the unorganized workers to join, the ultimate aim being to secure major- 
ity adherence and then to bargain collectively with the employer. And the reason 
for the activity is as old as the labor movement. The nonunion status of any 
firm is always a threat to the welfare of organized labor and its unionization 
is therefore always a legitimate end of trade union activity. ‘Unions obviously 
are concerned not to have union standards undermined by nonunion shops” 
International Brotherhood of Teamsters v. Hanke, 339 U.S. 470, 475. “The 
interdependence of economic interest of all engaged in the same industry has 
become a commonplace” American Federation of Labor v. Swing, 312 U.S. 321, 
326. For union organization to be “at all effective, employees must make their 
combination extend beyond one shop. It is helpful to have as many as may be 
in the same trade in the same community united, because, in the competition 
between employers, they are bound to be affected by the standard of wages of 
their trade in the neighborhood. Therefore, they may use all lawful propaganda 
to enlarge their membership, and especially among those whose labor at lower 
wages will injure their whole guild” American Steel Foundries v. Tri-City Central 
Trades Council, 257 U.S. 184, 209. And since, “in order to render a labor 





2In Curtis Brothers, Inc., 119 N.L.R.B. No. 33, and Alloy Manufacturing Co., 119 
N.L.R.B. No. 38 


$In Paint, Varnish & Lacquer Makers Union, Local 1232, 120 N.L.R.B. No. 89, and 
Machinery Overhaul Co., Inc., 121 N.L.R.B. No. 153. 
-R.B. No. 153, rR 6. 
. 2156 (C.A.D.C. Nov. 26, 1958). 


“Machinery Overhaul Co., Inc., 121 N.L 
5 Drivers Local 639 v. N.L.R.B., 43 L.R.R.D 
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combination effective it must eliminate the competition from nonunion made 
goods * * * an elimination of price competition based on differences in labor 
standards is the objective of any national labor organization” Aper Hosiery Co. 
v. Leader, 310 U.S. 469, 503. Indeed, the policy of the National Labor Relations 
Act is based on explicit recognition that an evil against which the statute is 
directed is “preventing the stabilization of competitive wage rates and working 
conditions within and between industries” (sec. 1, par. 2). 

Thus, when the activity with which section 504 of the administration bill deals 
is described as “blackmail picketing,” is is plain that the whole premise of the 
proposal is based on a false tenet. And the particular provisions of the proposal 
are infected with this falsity. This can be quickly shown: 

1. The introductory clause of section 504 states interalia that it is unlawful 
to picket “any employer” to require “an employer” to recognize a union. Thus 
the ban is not confined to picketing “an employer” to require that employer to 
recognize a union: the ban extends to any employer. The actual thrust is to 
enlarge the prohibition of secondary boycott activity beyond what is contained 
in section 8(b)(4)(A). For what is new in this feature of section 504 is that 
the banned picketing is not limited to inducing employees not to work; it would 
also prohibit picketing to induce consumers not to buy. Thus section 504 is a 
backdoor to broadening the prohibition of secondary boycotts, and that prohi- 
bition is already too broad. 

2. Picketing is forbidden “where within the preceding 12 months a valid 
election under section 9(c) of this act has been conducted.” This is truly 
astonishing. For the valid election may have resulted in the certification of 
the union as the representative. Yet the union would be prohibited from 
picketing to compel its recognition despite the certificate accrediting it as the 
representative entitled to recognition. And does the prohibition of picketing 
imply that the union may not strike for recognition, or do we have the anomoly 
of a lawful strike which may not be supporting by picketing. Weirder still, 
while the union could not picket the employer withholding recognition, under 
section 8(b) (4) (B) the union is free to engage in a secondary boycott to compel 
recognition. A clearer demonstration of a harum-scarum proposal would be 
hard to imagine. 

Nor would the proposal be less objectionable if it were confined to prohibiting 
picketing within 12 months of an election at which the union was rejected at the 
polls. As the joint committee observed in 1948 (and among its members were 
Senator Taft and Representative Hartley) : There “may be equities against it 
(the union) having to wait a whole year. The situation may arise where some 
action by the employer, or a more successful organizing campaign, causes the 
union to acquire an overwhelming majority within a few weeks following un 
election in which it has been rejected by the employees” (Committee print, Rept. 
No. 986, pt. 3, 80th Cong., 2d sess., 71). Surely the right of the employees to 
bargain collectively should not be forfeited for a year regardless of the inter- 
vening circumstances. Indeed, although the Board may not, under present law, 
hold a second election within 1 year of a previous valid election, the Board does 
entertain a representation petition some months before the expiration of the 
year. An organizational campaign must precede the filing of a petition ond 
picketing should surely be permitted as part of the campaign. 

3. Picketing is prohibited “where the labor organization cannot establish 
that there is a sufficient interest on the part of the employees in having such 
labor organization represent them for collective bargaining purposes.” What is 
a “sufficient interest’? Is it the 30 percent showing of authorization cards 
which the Board requires as an administrative prerequisite for entertaining a 
representation petition? Assuming one knows what a “sufficient interest’ is, 
how does one go about establishing it if its existence is challenged? Must the 
union reveal the identitv of its adherents to the employer, at a time when its 
strength is not yet solidified, and therefore when the employer is in the best 
position to dissipate it? More fundamentally, why any showing of “sufficient 
interest” at all? Why should a union be required to first secure a foothold in the 
plant by other means before it is entitled to exercise its constitutional right 
to picket to enlist support? Picketing may indeed be the only effective stimulus 
to awaken the interest and to dispel the fears of the unorganized workers. That 
picketing may be more than speech does not mean that it is not speech at all, and 
surely there must be something more solid to justify curbing its exercise than 
this proposed whimsy. 

4. Picketing is prohibited “where such picketing has been engaged in for a 
reasonable period of time and at the expiration of such period an election under 
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section 9(c) has not been conducted.” What is “a reasonable period of timme”’— 
5 days, 5 weeks, 5 months? Who is to judge that the prospect of success is so 
slim that the right to persist in the quest should be surrendered? As the Court 
of Appeals for the Eighth Circuit stated is a not unrelated context: “We believe 
that the duration of the picketing in support of a lawful strike is a matter the 
union is entitled to decide. There is no legal time limit on strikes” (Local 
618, Automotive Employees Union v. N.1L..1RB. 249 Fd 2d 332, 337 (C.A. 8). Nor 
should there be on picketing. There is the additional objection that, after the 
expiration of whatever a reasonable period is, picketing is prohibited if an 
elect on has not been conducted. Thus the right to picket may be lost beca’ise 
of the NLRB ’s administrative delays in conducting an election. 

5. Section 504 provides that an alleged violation of its provisions shall be sub- 
ject to the mandatory preliminary injunctive procedures of section 10(1), which 
means that it is compulsory to seek a temporary injunction if the NLRB officer 
investigating the charge has reasonable cause to believe that the charge is true 
and a complaint should issue. The mandatory application for an injunction is 
objectionable where it already exists, and it should not be extended to this 
sensitive area. Here especially there must be room for the exercise of discretion. 
Without it every colorable case will be thrown into the Federal district courts 
to be there finally resolved by judges of differing talent and predisposition toward 
labor matters. And the decision will be final however temporary in form. 
Picketing which is ‘“‘temporarily” enjoined does not again revive. 

I do not wish to suggest that there are not vexing problems in the area of 
recognition and organizational picketing. There are and there may indeed be a 
place for a carefully thought-out solution. But section 504 is no step in that 
direction. 

Section 505: This section would amend the definition of collective bargaining 
in section 8(d) of the Taft-Hartley Act so as to eliminate from the duty to 
bargain collectively any duty to discuss, during the period of a contract, any 
changes in the conditions of employment, whether or not those conditions are 
embodied in such a contract. Under present law, the duty to bargain col- 
lectively does not include the duty to discuss any modification of the terms or 
conditions of a collective bargaining agreement prior to its expiration. The 
amendment would extend this exemption from the duty to bargain to matters 
not covered by a collective bargaining agreement and perhaps to conditions not 
foreseen by the parties to a collective bargaining agreement. 

I have searched Secretary Mitchell’s statement in support of this bill for some 
indication of the purpose of this amendment. I have found none. I think I 
know, however, what is behind it. It is an effort to decide in favor of employers 
an argument which the steel companies lost to the Steelworkers Union in 1949 
and which is, I think, no longer of concern to anyone. 

In 1949, the Steelworkers Union and the steel companies, pursuant to a con- 
tract reopening clause, commenced to negotiate with regard to a general wage 
increase requested by the union. In addition, the union requested the companies 
to negotiate with regard to pensions—a subject mentioned neither in the contract 
nor in the reopening clause. The unions urged that it was the obligation of the 
companies to discuss and negotiate at any time with regard to any subject not 
covered in a collective bargaining agreement unless the union had specifically 
waived such negotiation for the life of the contract. The companies argued 
that they were under no obligation, for the life of the contract, to discuss with 
the union subjects not covered by the contract. 

This subject was briefed and argued at length before a three-man Board which 
had been appointed by President Truman to investigate the steel dispute and 
make recommendations for its settlement. The Board sustained the position 
of the Steelworkers Union. It held, as have the National Labor Relations 
Board and the Federal courts, that the parties are always entitled to discuss 
subjects not covered in collective bargaining agreements unless they have waived 
that right. This doctrine is known as the Allied Mills doctrine, from the Board 
decision in which it was first applied. (See Allied Mills, 82 N.L.R.B. 1854 
(1949). See also Tidewater Associated Oil Co., 85 N.L.R.B. 1096.) The issue 
was reexamined and the position of the Board was reaffirmed in Jacobs Manu- 
facturing Co. (94 N.L.R.B. 1214 (1951)). The Court of Appeals for the Second 
Circuit unanimously enforced the Board’s order (N.L.R.B. v. Jacobs Manufac- 
turing Co., 196 F. 2d 680 (1952) ). 

Ever since the recommendations in the 1949 Steel case, there have been recur- 
rent proposals to amend section 8(d) to overrule the Allied Mills doctrine. I 
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know of no situation which has arisen since 1949 in which the Allied Mills doc- 
trine has been applied in a way which has given cause for any complaint. 

This is so for one very simple reason: the parties to an agreement can provide, 
if they want to, that each party waives any right it may have to bargain con- 
cerning matters not covered by the contract during the term of the agreement. 
Some collective agreements do so provide. Others do not. If the duty to bar- 
gain is expressly waived, there is, of course, no problem. I do not think that 
it can be rationally argued that the law should provide for such waiver if the 
parties do not want to execute one. 

The correctness of that observation is confirmed by what actually happened 
in the steel industry after our 1949 dispute. When that dispute was settled, 
the companies insisted upon a waiver of the duty to bargain on any matter, 
whether or not covered by the agreement, during the term of the agreement. This 
clause was carried in successive collective-bargaining agreements. Then during 
the term of one of the agreements, matters arose which did require bargaining. 
Of course, the union agreed to bargain about those matters, even though it in- 
volved violating the no-bargaining commitment contained in our agreement. 
And when, in 1956, we come to negotiation of our current collective-bargaining 
agreements, the companies agreed that the waiver of any duty to bargain during 
the term of the agreement was foolish and deleted it. Our own experience in 
the steel industry, therefore, suggests that this whole issue—which was created 
by the steel dispute in 1949—ought to be decently buried. We have buried it in 
the steel industry, and I see no reason why the law should now be amended to 
take care of a situation which the parties in that industry now recognize is not 
a problem. 

Were this an appropriate time, I would urge that amendment of section 8(d) 
is, indeed. required. But my suggestion would be precisely contrary to the one 
contained in section 506. I believe in a duty to bargain about any subject during 
the term of a collective-bargaining agreement. It is never possible in such agree- 
ment to foresee all of the issues or circumstances which may arise between a 
company and a union. If the relationship between the two is to be satisfactory, 
they would be willing to talk over their mutual problems regardless of the terms 
of the contract. This does not mean that either party should be required to 
agree to any changes or that a contract for a fixed term should be changed 
without mutual agreement. What we are talking about is simply whether there 
should be an obligation to discuss problems during the life of a contract. 

Under the Wagner Act, there always was such an obligation. That obliga- 
tion, of course, carried no requirement that the parties agree, and it did not 
obviate the no-strike clause contained in most collective-bargaining agreements. 
Therefore, the obligation to bargain meant simply that the parties were obliged 
to sit down and talk during the life of an agreement, although the employer 
always had the right to say that he would not agree to a change in the con- 
tract, and if he said so, it would remain in effect for its term. I would urge 
that we return to the concept contained in the Wagner Act. Certainly I would 
urge that there is no rational reason for extending the rigidity contained in sec- 
tion 8(d) of the Taft-Hartley Act so as to eliminate from the duty to bargain 
the duty to sit down and discuss matters not covered in a current collective- 
bargaining agreement in a case in which the parties have not agreed to waive 
any such duty of bargaining. 

Section 506: This section contains the administration’s present proposals for 
dealing with the special problems encountered by the building trades unions 
under the Taft-Hartley Act—problems which everyone concedes create a genuine 
and pressing need for relief. I say “present proposals” advisedly, for the pro- 
posals which Senator Taft made, which passed the Senate in 1951, which the 
administration recommended to deal with this same problem in 1953, and which 
the Republican majority of this committee reported out in 1954, are now con- 
tained in substance in section 603 of S. 505, the Kennedy-Ervin bill. 

I had assumed that, in adopting the administration’s earlier proposals, the 
Kennedy-Ervin bill as well as the Kennedy-Ives bill in the last Congress had 
taken the question out of the area of controversy. I am therefore disturbed 
that the administration has abandoned its earlier proposals and created con- 
troversy where none should exist. The differences between the Kennedy-Ervin 
bill and the administration bill have been detailed in the testimony of the 
president of the building-trades department. I join in his endorsement of the 
Kennedy-Ervin provisions on this point. 
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Section 507: This section eliminates the union-busting provisions of Taft- 
Hartley which forbid economic strikers from voting. It is identical with section 
604 of the Kennedy-Ervin bill. On this point, at least, there seems to be no 
controversy of any kind. Senator Taft proposed this amendment shortly after 
Taft-Hartley was passed. It has been proposed, without substantial opposition, 
in every Congress since. Let us hope that what everyone has agreed for 10 
years ought to be done will at least be done this year. 

Section 508: This section amends section 9(c) of the National Labor Relations 
Act in an attempt to permit the Board to hold elections prior to hearing where 
there is no substantial issue involved. 

The purpose of this section seems to be highly commendable. The Ken- 
nedy-Ives bill which this committee reported during the last session of 
Congress contained a provision which would have had the effect which I 
believe is intended by the administration bill. I am disappointed that the 
Kennedy-Ervin bill, S. 505, does not contain such a provision and I would urge 
this committee to insert in any bill which it reports to the Senate, a provision 
permitting the Board to conduct elections prior to hearing. Such a provision 
should, of course, protect the rights of all of the parties by providing, as the 
Kennedy-Ives bill provided last year, that a hearing should be required after 
the election has been conducted, if there is any material or substantial issue 
remaining. 

The necessity for permitting the Board to hold prehearing elections has been 
underlined since the debate in the Senate last year by testimony taken before a 
select committee. In one case, involving the Coffey Transfer Co., the Teamsters 
Union successfully delayed an election with frivolous objections which required 
extended hearings for such a long period that in the interim, it was able to force 
the employer out of business. This testimony serves merely to complement the 
fact which all who have had experience in the labor movement know, that in 
many cases employers similarly delay the elections by frivolous objections so that, 
in the interim, they can successfully undermine a union’s organizational cam- 
paign. If the Board is given power to hold an election despite those frivolous 
objections, while reserving to all of the parties the right to present those objections 
after the election is conducted, a device which can be used by both recalcitrant 
unions and recalcitrant employers to prevent the effectuation of the policies of 
the act. will be effectively eliminated. 

While I agree, therefore, with what is the evident purpose of section 508 of the 
administration bill, and would urge that a provision to accomplish that purpose 
be inserted in the Kennedy-Ervin bill, I have serious doubts as to whether the 
amendment proposed by the administration would accomplish that purpose. The 
amendment proposed in section 508 would permit the Board to conduct an 
election prior to hearing only if the Board first finds that no substantial objection 
to that proceeding is being made or if the parties waive a hearing by stipulation. 
As to the latter provision, it appears to be entirely useless, since the parties can 
today waive a hearing by stipulation and, in fact, do so in many cases. The 
desired objective is not to permit speedy elections where both parties consent— 
this is being done today. The objective is to achieve speedy elections where one 
party is attempting to delay the process by insisting upon a hearing and a 
determination by the Board even though there are no substantial issues. 

The administration proposal tries to deal with this issue by providing that 
the Board can conduct a prehearing election if it finds that no substantial objec- 
tion is being made. By the requirement that the Board actually make a finding 
that no substantial objection is being made, the utility of the provision is 
destroyed. It would appear to require that the Board must make such a finding 
before the election can be held. Since the bill does not expressly provide for a 
hearing after the election is held, presumably this requirement that the Board 
make a finding as to the lack of a substantial objection would require the Board 
itself to consider the case, and the objections, before determining that the 
objections were insubstantial. The time necessarily involved in obtaining such 
a finding from the Board would be substantially equivalent to the time which 
would be involved in holding a hearing and obtaining a final order from the 
Board directing the election. The whole purpose of the amendment would thus 
be frustrated . 

It seems to me that the objective sought to be achieved by the administration 
amendment can be achieved by the method provided in section 605 of S. 3974, 
as that bill was reported by this committee in the last Congress. That section 
provided simply that the Board could, through a designated officer, direct an 
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election either before or after a hearing, but also provided that in any case in 
which the election was held before the hearing, any issue remaining after the 
election and not settled by agreement of the parties should be decided, after 
hearing by the Board upon a formal record. This record preserved the rights 
of all parties and at the same time permitted the necessary expedition of Board 
election proceedings. 

Let me give you a simple example of the manner in which this provision would 
operate. Let’s suppose that a union petitions for an election covering a unit 
of 10 men. Suppose that the employer raises an objection as to whether one of 
the ten men is properly included within the collective bargaining unit. Uader 
present law this question must be resolved, after a hearing held by the regional 
director, by a formal determination of the Board. This process may take many, 
many months. The issue as to whether the tenth man is properly included with 
the collective bargaining unit may indeed be a difficut! and substantial one. But 
when the election is held, the resulting vote may be overwhelmingly either in 
favor of the union or against it. The one vote may make no difference whatso- 
ever in the result. 

Under the Kennedy-Ives bill, an election could be conducted and the parties 
could learn whether collective bargaining with the union was required or not 
before the question as to the inclusion of the 10th man was resolved. In many 
cases the result of the election would obviate any necessity for determining that 
issue. The parties, once they know what the results of the election are, will, 
in most cases, be able to agree as to whether they wish the 10th man to be 
included in the unit or not, since, in most cases, the argument about exclusions 
or inclusions is based upon the expectation of one party or the other as to how the 
disputed man or men will vote. In the minority of cases in in which the parties 
eannot resolve their dispute, the Board can then determine whether the 10th 
man will be included or excluded from the collective bargaining unit. 

Under the administration proposal, on the contrary, no preelection hearing 
could be held in the case which I have given, since there would, by hypothesis, be 
a substantial issue as to the inclusion or exclusion of a single man. Moreover, 
even if the issues were insubstantial, it is doubtful if an election could be held 
until the Board itself determined that the issue was not substantial. And such 
a determination, asd have said, would probably involve just as much of a delay 
as would resolution of the issue and direction of the election in the normal course. 

I conclude, therefore, that the objective sought to be achieved by section 408 
of the administration bill is a salutary one, but that the language employed in 
the administration bill to achieve that objective would completely fail of its 
purpose. 

Section 509: This section attempts to beef up the non-Communist affidavit pro- 
visions of section 9(h) of the National Labor Relations Act by making a number 
of changes. Section 9(h) now provides that the Board shall not entertain an 
election petition or issue an unfair labor practices complaint unless each officer 
of the labor union involved, as well as each officer of any international union 
with which it is affiliated, has on file with the Board an affidavit that he is not a 
member of the Communist Party and that he does not believe in or is not a 
member of an organization that believes in the overthrow of the Government by 
force or unconstitutional means. 

Section 509 would attempt to strengthen this provision by making a number 
of changes: (1) The affidavit must be one “not found by any court to be false ;” 
(2) the affidavit must refer not only to present membership in the Communist 
Party but also to membership during the past 12 months; (3) the affidavit re- 
quirement is extended to employers and to “each individual who * * * as an 
officer or representative of such employer, is engaged in dealing with, or in 
receiving reports to the employer of dealings with a labor organization concerning 
grievances, labor distputes, wages, rates of pay, hours, or other terms or condi- 
tions of employment.” 

The administration proposal, in an attempt to amend a provision which has 
proved to be worse than useless in practice, serves only to make it actually more 
harmful. 

The past 12 years have demonstrated that no useful purpose is served by 
requiring non-Communist affidavits. Virtually every witness who has testified 
on this subject over the years has agreed on that. Communists are perfectly 
ready to go through a formal resignation from the Communist party for the 
purpose of signing the affidavit or perhaps to sign even without resigning, 
if they can get away with it. The leadership of virtually every Communist- 
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dominated union in the United States has long since gone through that process 
so that the extension of the affidavit to cover a prior 12-month period would 
not remedy this situation at all. Not only does the non-Communist affidavit 
serve no purpose: it actually enables the leadership of Communist-dominated 
unions to Claim that it has received a clean bill of health from the Government 
and thus helps, rather than hinders, that leadership in resisting the organiza- 
tional efforts of anti-Communist unions. The administration proposal that 
the affidavit must be one which has not been found by any court to be false 
would not remedy this situation. A new aflidavit must be filed each year. Be 
fore a final finding in a criminal prosecution that an affidavit is false has been 
made, the year has long since elapsed and the finding is inapplicable to the 
affidavit on file in the current year. Nor would it do to disqualify a union 
on the ground that an officer of the union has filed a false non-Communist 
affidavit any time in the past. For it is not true that every member of the 
Communist party is wedded for life to that party. Indeed, many of the labor 
successes which the legitimate trade union movement in America has made 
against Communist-dominated unions have involved individuals who have broken 
with the Community party. The effect which any proposal preventing Com- 
munists from breaking with the Communist party would have is illustrated by 
one case in which the Board applied a policy, since reversed by the courts, of 
finling noncompliance with section 9(h) wherever there was a trial court find- 
ing that a non-Communist affidavit filed in a previous year was false. 

In 1949, at the time when the Communist-dominated unions were expelled 
from the CIO, a large local in one of such unions was headed by an individual 
who had been, at least it was alleged, a member of the Communist party but 
who broke with the Communist leadership of his union and lead the local into 
a good, non-Communist CIO union. He was subsequently found guilty by a 
trial court of having filed a false non-Communist affidavit prior to the time 
of his brenk with the leadership of the Communist-dominated union. The 
conviction was eventually reversed on appeal. In the meantime, however, 
acting upon the basis of the policy which the administration bill attempts to 
resurrect in part, the Board found the local to be out of compliance with sec- 
tion 9(h) because of the trial court finding, and declared that its contracts 
were not a bar to an election. It thus provided a potential opening for recovery 
of the unit by the Communist-dominated international and completely unsettled 
what had been a healthy collective bargaining relationship. Any attempt to 
amend section 9(h) to justify such a mistaken policy on the part of the Board 
is plainly unjust filed. As to the proposal that all of the management personnel 
in any business engaged in commerce file non-Communist affidavits, this would 
seem to serve no purpose other than to fill the file rooms at the Board with even 
more useless papers. There is no reason to think that Communists have been 
able to infiltrate into management. It is true that a few employers, including 
some very large ones, have not seemed to be uncomfortable with Communist- 
led unions in their plants. But as I have previously testified, these employers 
have tolerated this situation not because they or their officers are Communists, 
but because Communist-led unions have been weaker and less militant than 
their rival anti-Communist unions. These employers have simply preferred to 
deal with a weak union instead of a strong one. I think that these employers 
are short sighted and lacking in a proper sense of responsibility. But I do 
not think that their officers are Communists. Nor do I think that making 
those officers sign non-Communist affidavits will help the situation in the least. 
The principal effect which has been achieved by section 9(h) so far and which 
will be achieved in even greater measure if the amendments to that section 
contained in section 509 of the administration bill are enacted, has been to 
create a technical issue which can be used to impede and delay and sometimes 
comnletely frustrate, the petitions and complaints of legitimate unions. 

The question of whether a particular individual is an officer required to file 
an affidavit under section 9(h) can be litigated by a recalcitrant employer and 
thus delay any resolution of Board proceedings for an indefinite period. This 
has occurred in many, many cases. In other cases, unions have inadvertently 
fallen out of compliance with section 9(h) because of shifts of official personnel 
or changes in organizational structures, with the result that all of their pend- 
ing proceedings before the Board have been invalidated. I venture to say that 
a detailed examination of the effect of section 9(h) of the Taft-Hartley Act will 
show that not one Communist has been eliminated from leadership in the labor 
movement, that not one Communist-dominated union has been denied access to 
the Board’s processes, but that literally hundreds of unions have been frustrated 
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in their efforts to use the Board’s processes, even though there is no suggestion 
of communism involved, because of the technical difficulties of compliance with 
section 9(h). Accordingly, I would recommend that section 9(h) be deleted 
from the Taft-Hartley Act. This Is what was proposed in the Kennedy-Ives 
bill, S. 3974, as it was reported by this committee in the Senate last year. This 
is what should be contained in any bill reported by this committee this year. 
The non-Communist affidavit provision, while perhaps laudable in its purpose, 
has utterly failed to achieve its objectives and none of the amendments pro- 
posed to it by the administration will serve in any way to make it more effective. 
It should, accordingly, be deleted. 


STATEMENT OF ARTHUR J. GOLDBERG, SPECIAL COUNSEL, AFL-CIO 


Mr. Goupserac. May I say a few words without, however, attempt- 
ing to summarize the 70 pages. 

As I said earlier in the hearing this afternoon, I think it is very im- 
portant to really analyze in detail the provisions of the administra- 
tion bill. I have undertaken to do this on a section by section basis 
in this 70-page document. 

You asked earlier today, I understand—and quite properly, since 
we hadn’t had an opportunity to prepare such an analysis—you asked 
my colleague representing the railroad organizations, Mr. Hickey, to 
prepare such a memorandum. In consultation with him we have 
done so. And I hope that this memorandum which I have filed will 
satisfy the request made by the Chair and other Senators. 

I want to say that this is not done in any partisan spirit. When 
you are dealing with legislation of this character it is important to 
look at what the words of the legislation as drafted mean. 

For example, take the section, that you have been discussing for 
the last 2 days, dealing with organizational picketing, I am sure that 
it was not intended that if you had an election and the union won an 
election that it could not picket to get a contract. And yet the lan- 
guage in the administration bill as drafted would prohibit the union, 
the winning union, from picketing to get a contract. 

Now, they didn’t mean that, I am sure, when they drafted the bill 
that way. But nevertheless it is drafted that way. A union which 
wins an election, according to the literal reading of the statute, could 
not picket to get a contract, the bill is drawn. 

Now, there are many features that they could not have meant that 
are plainly not thought out. For example, I think one was men- 
tioned yesterday. In defining a “secret ballot,” they said nobody else 
could look at the results of the choice. 

Well, you couldn’t count the ballots, if you applied the provisions 
of the bill as written. 

There is another section that, I think, was not mentioned yesterday. 
You have to get the consent of both contestants to hold an election 
at a particular place or at a particular time. 

What if one party refuses to consent, what if he is a crook, or a 
racketeer? Obviously you cannot run an election with that type of 
provision in a bill. 

Or take the provision that you must consent. on teHers. Tellers are 
very often elected by slates of tellers. Suppose a slate of tellers is 
elected, and the defeated man opposes the tellers elected legally by a 


a vote, is he the one to preclude an election from being 
held ? 
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There is another provision in this bill which, I am sure, they could 
not have meant. It says, you must write into your constitution de- 
tailed provisions as to how you remove a man from office. The 
AFL-CIO removed Dave Beck, for which we have no apologies, as a 
member of the executive council. He got due process, under any test 
of due process. He was given an opportunity to be heard, he was 
given charges, his Sea were ready to hear him, and he chose not 
to take advantage of that privilege. But there are no prescribed 
detailed provisions in the constitution of the AFL-CIO for this type 
of proceeding. The important thing is not what is prescribed. The 
important thing is what is practiced. That is the important thing. 

Now, surely there is nobody on either side of this bench who would 
want to reverse the AFL-CIO in this important regard. 

I am sure, for example, that it was not intended, in drafting this 
bill, that the AFL-CIO should be subjected to the election procedures 
of the bill. Why do I say that? Because the AFL-CIO doesn’t 
believe in secret elections? Not at all. We support your provision, 
Senator Kennedy, and your colleagues’, for secret elections. The 
AFL-CIO is a federation. Its members are the unions that are part 
of the federation. It is obvious that you cannot apply a provision of 
a bill written for a membership organization to a federation, or a 
State or central body of a federation. 

Now, that was overlooked in the drafting of the bill. We would 
even have to elect our delegates to the International Confederation of 
Free Trade Unions, if I read this bill correctly, by a type of machinery 
which is obviously adaptable only to local and international unions. 

I recognize that this has been a long day for the committee. But 
I want to say that this analysis is painstakingly and seriously done 
to demonstrate that you ought not to move into an area of this type 
without carefully reflecting upon all of the intricate problems that 
are involved. 

The administration bill provides that trade union leaders are fiduci- 
aries and subject in effect to the same rules governing banks and other 
institutions. 

That is plainly and simply not so. There are rules governing banks 
that are properly applicable to banks. I serve as a member of a board 
of directors of a bank, a labor bank. That bank should function as a 
bank subject to the rules governing banks. But a trade union is a 
different type of institution. And to simulate the rules governing 
banks or fiduciaries to the rules governing trade unions just does not 
demonstrate an understanding of the character and nature of the 
trade union movement. 

Mr. Chairman and gentlemen, we try to summarize in 25 points 
the highlights of what is wrong with this bill. However, in my de- 
tailed statement—which, Mr. Chairman, will be over here shortly, the 
are assembling it, I only have one typewritten copy here—you will 
find literally, I would say, not less than 100 substantive points which 
cannot with any propriety be included in a bill of this character. 
They are serious points, which reflect a serious lack of understanding 
of the nature of the trade union movement. 

Let me cite one which is completely, I am sure, unintended, but ex- 
treme. I am sure you have no intention to reorganize the Labor De- 
partment. And yet in the section dealing with the Commissioner of 
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Labor Reports in the administration bill there is a provision that 
authorizes the Commissioner to exercise such other function under the 
law as the Secretary may determine he wants him to administer. 

Are we changing the nature of the Fair Labor Standards Act, the 
Davis-Bacon Act, the Walsh-Healey Act, by this type of legis: ition? 

If we are, I am sure this committee, which has jurisdiction, will 
want to carefully consider what we are ‘doing. As I understand this 
bill, it was not intended to be a Labor Department Reorganization 
Act. 

And frankly, I don’t think the Secretary intended it to be a Labor 
Department Reorganization Act. But the bill is drafted so as to bea 
Labor Dep: wrtment Reorganization Act. 

Now, the bill, stem to stern, contains matters of this t 

Senator Morse. M: ay I interrupt at that point, Mr. in Mr. 
Chairman, and the Senator from Michigan. 

I didn’t get to examining the Secretary as I had planned to, in re- 
an to the burden that would be laced, the administrative burden 
that would be placed on his office if the administration bill should be 
adopted. Mr. Goldberg has referred to the possibility that this could 
be looked upon as a Department of Labor Reorganization Act if you 
adopted the administration bill, which I believe is a pretty good way 
of putting it. But what we need, gentlemen, for the henefit of this 
committee, we need an analysis done on the administrative functions 
and duties the Secretary of Labor, if you gave him all the power 
that this administration bill seeks to give him. 

I want to point out that I doubt if very many have given any at- 
tention to what should be investigated down here in a cabinet officer 
in the exercise of broad discretion, within some instances no checks 
and in others very few checks upon that discretion. — 

And I am surprised that I haven’t heard anybody from the labor 
side talking about a labor ezar. 

Mr. Goipsera. Senator, I want to say that we have covered that 
in this analysis. 

Senator Morse. I am glad. 

Mr. Goupperc. And this analysis goes extensively into the broad 
powers, unprecedented in any “other governmental agency, Ww hicn 
the administration bill attempts to confer upon the Secretary of 
Labor. 

Senator Morse. I want to say to my friends on the industry side, I 
would fight seeking to vest in the Secretary of Commerce any such 
ezarist powers over American industry that this bill the administra- 
tion seeks to give to the Secretary of Labor. 

Mr. Gotpzerc. Now, I am in entire agreement with you, Senator 
Morse. And there are at least eight or nine pages of this memorandum 
devoted to precisely the important point that you have raised. This 
has nothing to do with the person of the Secretary of Labor, I think 
we can both agree, it has to do with the office. And while we are for 
a strict enforcement of a statute that Congress passes, this gives au- 
thority which goes far beyond anything that should be conferred on 
any officer of the gov ernment, and contains none of the carefully 
drafted safeguards which are in the Kennedy-Ervin bill. 

I am sure that anybody interested in decent, sensible reform, regard- 
less of where he stands politically, cannot subscribe to the adininis- 
tration bill, cannot subscribe to it. It is not a good bill. It is not 
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drafted well. This is no reflection upon anybody. When I say it is 
not drafted too well, I mean it is not drafted well in the sense that, 
in attempting to deal with problems, it does not realistically appre- 
ciate the problems that dinald be dealt with. It goes into areas that I 
am sure the administration doesn’t intend to go into but that could be 
utilized to damage the labor movement. It creates powers that are 
subject to abuse in the hands of the wrong administrator, and it is 
self-defeating. You could not run an election, a secret election under 
this bill. Then what have you done, if you have a self-defeating bill? 

There has been a lot of discussion of the boycott and picketing 
provisions. I think it is important that the members of this com- 
mittee understand what the present law is on this subject. We have 
had some discussion of these provisions here today. We have at- 
tempted in this memorandum to set out objectively, even though we 
differ with the application of the law, the present law on this subject. 
And let me say for myself, what we need is liberalization of that law. 
Once in this committee, I recall, when we discussed this problem, and 
Senator Taft was in the chair, he agreed we needed liberalization, not 
further restriction in this area. It seems inconceivable to me that 
after the long history in this area we are dealing with further restric- 
tion of basic rights, some of which are constitutional rights. 

Mr. Chairman, I would like to send this analysis over to you as soon 
as the mimeographing is completed. And I would like to inquire of 
you whether, outlining it the way I have, Mr. Chairman, it doesn’t 
meet the request you made earlier of Mr. Hickey for an analysis of the 
way the administration bill would operate. 

Senator Kennepy. That is fine, and I want to thank you very much, 
Mr. Goldberg, for your comments, and this analysis, and to Mr. 
Hickey for his help. 

And we appreciate you coming, Mr. Biemiller, because this gives us 
a more complete hearing in considering both pieces of legislation, 
particularly now as the hearings come to a close. 

Mr. Bremitier. We appreciate the opportunity to be able to com- 
plete our testimony. 

Senator Morsr. I have one procedural matter to raise, if you are 
through with these gentlemen. 

Senator Kennepy. Yes, sir, Senator Morse. 

Senator Morse. You remember the other day I raised the point 
that at the close of the hearings a record should be offered to these 
unions, and you suggested that employers and other individuals 
that were subject to criticism, such as the Teamsters, the operating 
engineers, the bakers, the Sheffermans, the various employers whose 
names got into this record, that in the interest of fair procedure they 
be allowed to file with this committee any rebuttal statements that 
they might wish to file, or if they requested it, should be allowed to 
appear in person to rebut any of the statements that were made against 
them in this record. 

I think we were pretty much in agreement the other day that that 
is only fair procedure in this country, giving everybody his day in 
court. And I think the closing part of this record sla show that 


you have instructed Mr. McClure to send a letter to those individuals 
notifying them that we will be glad to receive a statement, and we 
will hear them within the very reasonably near futare. 
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Senator Kennepy. Yes. 

Mr. McClure, would you implement the suggestion of Senator 
Morse, which I think represents the wishes of the subcommittee. 
Would you write letters to the people he has named and any others 
that seem to require it, and tell them that we would be glad to have 
a statement from them, and tell them also, if they so desire to testify, 
because of the question of their rights having been traduced, or that 
false representations have been made before this subcommittee, that 
the subcommittee would be glad to consider this request. 

Mr. McCuvre. I will do that, Mr. Chairman. 

Mr. Gotprerc. Thank you, Mr. Chairman and gentlemen. 

(Whereupon, at 4:30 p.m., the subcommittee recessed to recon- 
vene at the call of the Chair.) 
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MONDAY, FEBRUARY 16, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON Lapor Of THE 
CoMMITTEE ON Lapor AND Pusiic WELFARE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 2:15 p.m., in room 
4232, New Senate Office Building, Senator John F. Kennedy (chair- 
man of the subcommittee), presiding. 

Present: Senators Kennedy (presiding), Morse, Randolph, and 
Prouty. 

Committee staff members present : Stewart E. McClure, chief clerk; 
Ralph Dungan and Samuel V. Merrick, professional staff members; 
Michael Bernstein, minority counsel; and Ray Hurley, professional 
staff member. 

Senator Kennepy. The subcommittee will come to order. 

The witness this afternoon is Mr. Boyd Leedom, who is Chair- 
man of the National Labor Relations Board. 

I want to say, Mr. Leedom, that the subcommittee is very grateful 
to you for rearranging your schedule to fit the convenience of the 
members of the subcommittee. 

Mr. Leepom. Thank you. 

Senator Kennepy. We are glad to have you here. 

Also, I would like to thank you for the several memorandums 
which the members of your staff sent to the subcommittee. 

Mr. Leevom. We are glad and anxious to furnish any information 
that will be helpful. 

ae IKkenneEpvy. Would you care to proceed in whatever way you 
wish ? 


STATEMENT OF BOYD LEEDOM, CHAIRMAN, NATIONAL LABOR 
RELATIONS BOARD; ACCOMPANIED BY LOUIS G. SILVERBERG, 
DIRECTOR OF INFORMATION, NLRB, AND JAMES V. CONSTAN- 
TINE, SOLICITOR, NLRB 


Mr. Lrerevom. Mr. Chairman, I came with no prepared statement. 

As you know from my previous appearances here we are not pro- 
ponents of any legislation particularly. In fact, we, as quasi-judicial 
officers, prefer to stay out of the policy area of legislation, but we 
are anxious to give you the benefit of our experience as administra- 
tors of the present law that it is proposed to amend; and, inasmuch 
as we do not know exactly what areas may be of particular concern 
insofar as our experience and knowledge and administrative ability 
go, we have tried to be prepared on most any question that might be 
asked of us. 
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Senator Kennepy. If it is easier for you and if it would be agree- 
able to the subcommittee, we might just go around here a few times 
and ask some questions. 

Mr. Lerpom. That will be fine. 

Senator Kennepy. Perhaps I could start on the question of your 
budget and your backlog. You could bring me up to date. 

Last year when we considered extending the jurisdiction of the 
Board’s “no man’s land,” as I remember it, the Labor Committee 
ergo a resolution asking the Appropriations Committee to give 
you $3 million extra. 

What happened on that? 

Mr. Lreepom. That’s right, sir, and the Congress allowed us that 
extra money. 

Senator Kennepy. But they did not give you the additional task? . 

Mr. Leepom. In line with the proposals we made that if we could 
get additional money we would extend our jurisdiction, we did that, 
and since we were last here we adopted new jurisdictional standards 
which moved the functions of the Board some way into the area we 
-all no man’s land. 

We estimated that the new standards which we adopted would in- 
crease our then workload by about 20 percent. 

We have been operating under those new standards now for a 
matter of several months, and while it is too soon to know exactly 
what we did in the way of increasing our caseload, I would say that 
the actual experience will pretty well come up to our estimate of the 
20 percent increase, 

Senator Kennepy. Could you tell me how you changed your 
standards? 

Mr. Leepom. Yes, sir. 


The standards that the Board has adopted in the past and under 
which we now operate are necessarily somewhat complex. We sought 
to simplify them when we adopted these new standards, and ig tes 

came effective October 2, 1958. 

I am not sure, Mr. Chairman, that you want me to give you the 
full detail. 

We have the comparative statement, that is, a statement showing 
our present standards in comparison with the 1954 and the 1950 stand- 
ards which we will be glad to file. 


ExuHrsiT I 


STANDARDS ESTABLISHED BY THE NATIONAL LABOR RELATIONS BOARD FOR EXERCISE 


OF FEDERAL JURISDICTION UNDER THE LABOR MANAGEMENT RELATIONS ACT OF 
1947, AS AMENDED 


Effective October 2, 1958, the National Labor Relations Board established the 
following revised standards for determining in which cases it will exercise 
jurisdiction 


1. Nonretail : $50,000 outflow or inflow, direct or indirect.’ 


1Direct outflow refers to goods a or services furnished by the employer outside 
the State. Indirect outflow includes sales within the State to users meeting any standard 
except solely an indirect inflow or indirect outflow standard. Direct inflow refers to goods 
or services furnished directly to the employer from outside the State in which the em- 
ployer is located. Indirect inflow refers to the purchase of goods or services which origi- 
nated outside the emplover’s State but which he purchased from a seller within the State. 
Direct and indirect vatflow may be combined and direct and indirect inflow may also be 
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(1954: $50,000 outflow, $500,000 inflow, $100,000 indirect outflow, 1 mil- 
lion indirect inflow.) ? 

(1950: $25,000 outflow, $500,000 inflow, $50,000 indirect outflow, 1 mil- 
lion indirect inflow.) ? 

2. Office buildings: Gross revenue of $100,000 of which $25,000 or more is 
derived from organizations which meet any of the new standards. 

(1954: Employer who leases or owns and who operates must be otherwise 
in commerce and utilize building primarily to house its own offices.)? 
(1950: $50,000 from tenants in commerce.) * 

3. Retail concerns: $500,000 gross volume of business. 

(1954: Direct inflow of $1 million, or indirect inflow of $2 million or 
direct outflow of $100,000. )? 
(1950: Same as nonretail.) ? 

4, Instrumentalities links and channels of interstate commerce: $50,000 from 
interstate (or linkage) part of enterprise, or from services performed for 
employers in commerce. 

(1954: $100,000.) * 
(1950: No requirement other than legal jurisdiction.) ? 
5. Public utilities : $250,000 gross volume, or meet standard 1 (nonretail). 
(1954: $3 million gross volume.) ? 
(1950: No requirement other than legal jurisdiction.) * 
6. Transit systems: * $250,000 gross volume. 
(1954: $3 million gross volume.) ” 
(1950: No requirement other than legal jurisdiction.) * 

7. Newspapers and communication systems: Radio, television, telegraph, and 

telephone : $100,000 gross volume ; newspapers : $200,000 gross volume. 
(1954: $500,000 test for newspapers, $200,000 for the others.) ? 
(1950: No requirement other than legal jurisdiction.) ? 

8. National defense: Substantial impact on national defense. 

(1954: $100,000 in goods or services directly related to national defense, 
and pursuant to Government contract.) * 
(1950: Substantially affecting the national defense.) ? 

9. Business in the Territories and District of Columbia: District of Columbia 

plenary ; Territories -----————- standards apply. 
(Same as 1954.) ? 
Same as 1954. In 1950, plenary as to both Territories and District of 

Columbia. 

10. Associations: Regarded as single employer. 
Same as 1954 and 1950.” 


It might serve your purpose here if I should give you just 1 or 2 
examples of the changes that were made. 

For instance, in the area of nonretail business enterprises, under the 
new standards we take a case if the business concern has a $50,000 
outflow or inflow of business. 

By “outflow” and “inflow” we mean goods crossing the State lines, 
either goods coming into it or going out of the State. 

Now, in 1954, that standard was a $50,000 outflow, but if we meas- 
ured by the inflow test, it was a $500,000 inflow. Here is where we 
get into the complexity of it. 

But if we were dealing not with a direct inflow or a direct outflow, 
there was a $100,000 test that applied to indirect outflow and a million- 
dollar indirect inflow. 

You can see that in that case we not only reduced the standard con- 
siderably but we simplified it considerably. 

Senator Kennepy. I can see that. 








ones to meet the $50,000 requirement. However, outflow and inflow may not be 
combined. 

?For easier understanding of the significance of the new standards, comparable prior 
standards are shown in parentheses. Those standards identified as 1954 became effective 
in July 1954; those identified as 1950 announced during the latter half of 1950. 

3 Eaoent taxicabs, as to which the retail ($500,000 gross volume of business) tests shall 
apply. 
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Mr. Lerpom. The inflow-outflow, indirect and direct, provisions 
were confusing to most of our customers and a little bit confusing to us, 

Senator Kennepy. I don’t want to hurry you. 

Is there a second change or is that one of several ? 

Mr. Leepvom. That is one of several. 

Senator Kennepy. I would like to get the memorandum on this for 
the benefit of the committee. 

Could you give me what percentage of the Nation’s employers, 
according to court decisions, are held to be within the possible com- 
petence of the National Labor Relations Board, also the percentage of 
those who are not within it ? 

I have seen the figure of 4 million used, 4 million employees. I am 
just trying to find out how many you think there are who are in the 


“no man’s land” area; how many you took care of since last year, 


what percentage of that area you now cover, including numbers—not 
the number of cases but the number of potential people involved, and 
how many are left. 

Mr. Lerpom. In our past efforts to produce some such data, we think 
we have found it is impossible to ascertain the number of business 
establishments that would be covered by our full legal jurisdiction 
under our commerce clause. 

We have said in the past and I think it is true, that there is no way 
to ascertain the number of cases in “no man’s land,” because no depart- 
ment of Government nor any concern that we know keeps data or 
statistics to cover the whole field. 

Senator Kennepy. This is a statement submitted on behalf of the 
Wisconsin Employment Relations Board to the Senate Labor Com- 
mittee. 

It said applying the 20 percent assumption to Wisconsin, it results 
in approximi itely 23 percent of the working force being included in 

“no man’s land” and about 73 percent of the employers. 

They got that figure from the Third Quarterly Report of the 
National Labor Relations Board for 1958. That seems to be the source 
of their statement. 

Mr. Leepom. That of course is a source of our creation, if that state- 
ment is correct. 

Mr. Strverrerc. Yes. The 20 percent which we have been using, 
sir, refers to 20 percent of the caseload before the Board rather than 
20 percent of the potential coverage of employers or employees. 

Senator Kennepy. I understand. But evidently as to that 20-per- 
cent increase in the caseload—they say in Wisconsin it has been esti- 
mated to cover approximately 29 percent of the working force. 

Now, as a result of the new action of the Board, that has fallen to 
23 percent of the working force. 

Mr. Lreepom. The 29 percent is a figure that is not from any source 
of ours and we are not aware of it. 

Senator Kennepy. That isa Wisconsin figure. 

Mr. Lerepom. Yes. 

Senator Kennepy. By the action you took last year, the number of 
employees covered by the Board has been changed from 29 to 23 
percent ? 

Mr. Lernom. Yes. 

Senator Kennepy. Which is of some interest to us. 
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Mr. Lerepom. Yes. 

Senator Kennepy. Now, the question is about the other 23 percent, 
the remaining 23 percent. Do you think that there is any additional 
appropriation that we could give you that could cause you to carry 
out the administration of at least those cases which because of their 
effect on interstate commerce require some action by you? 

Mr. Leevom. I would say that it might be possible for the Labor 
Board ultimately to take on a still greater caseload than we did when 
we lowered our standards in 1958, but that it would be impractical 
to undertake to do that now. 

I would say—and I testified to this effect before the House Appro- 
priations Committee just within the past 10 days—that I think the 
money we were given by Congress for 1959 was about all we could use 
for now and even for 1960, if we are given what we are asking for, 
which would be enough to keep the 1958 operation running full scale. 
That is about all the money we could use. 

Senator Kennepy. With $3 million extra you lowered your cover- 
age, excluding from coverage 29 to 23 percent. But you do not feel 
that additional appropriations permitting you additional staff would 
permit you to lower that figure of 23 down further ? 

Mr. Lerpom. I think that is right. 

Senator Kennepy. And in addition, do you believe it would be 
possible to take in some areas of cases? I have been concerned, for 
example, about the problem of election procedures in the Chicago 
cases that the McClellan committee examines where the employers were 
in “no man’s land” and where they would get a decision as to which 
union represented the employees. 

There aren’t any divisions of cases that you think profitably the 
Board could take on in this “no man’s land” with additional funds? 

Mr. Lerpom. That’s right. I don’t think of any particular class 
of cases that we could extend our jurisdiction into any further than 
we have, and I do not see how we could make a general expansion. 

Senator Kennepy. The Board has refused to cede jurisdiction un- 
less the State law was identical with the national law. You are 
probably reading the intent of Congress. 

Is there any language change we could provide which could provide 
that you would cede jurisdiction if it were substantially the same? 

The Wisconsin people say, “It is our feeling that the National 
Board has construed the word ‘consist’ to mean identical and has 
used such argument as a means of blocking a cession agreement. 
Furthermore, there is no assurance that even if the State statute con- 
formed with the Federal statute, litigation over it could not be ad- 
vanced in a particular case as a means of delay. However, most 
arguments could be overcome if the National Board were willing 
to consider seriously entering into such an agreement; but up to this 
date such willingness has not been demonstrated. The unsuccessful 
experience of the State of New York in attempting to reach an agree- 
ment in New York is the most recent and best detailed.” 

Mr. Lerpom. I think that there is very little that could be accom- 
plished by changing the language. If the language were changed 
appreciably, we might run into a constitutional law question. 

We went into the problem very thoroughly in connection with the 
request from the State of New York to make a cession as indicated 
by what you have just read. 
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We did it looking for a way to accomplish the cession rather than 
a way not to do it. We were unable, as all previous Boards before 
us have been, to see any method of ceding that appeared to be sound 
enough to stand up when attacked in court. 

Senator Kennepy. If you could just tell us what was it about the 
New York law that made it impossible for you to yield jurisdiction. 

Mr. Lreepom. Well, New York was seeking a cession as broadly as 
we could make it but they would have been content to take it in cer- 
tain pending taxicab cases. Many of the taxicab lines did not meet 
our jurisdictional standards. Some of them did. 

Here is one of the difficulties that we would have run into if we 
had ceded jurisdiction to New York: 

In the election case a union might have won the election in taxicab 


enterprises that do not meet our jurisdictional standards. Then, the - 


union would be representing employees in a company and neither the 
union or the company would be under our jurisdiction for a complaint 
case. 

The New York law is what we refer to as a little Wagner Act, and 
so we would be relegating, so to speak, that union and that enterprise 
that is beneath our jurisdiction in complaint cases to a law that is 
completely different than ours, in that in New York unfair labor 
practices by unions are not recognized. So that by ceding in the elec- 
tion case we might subject the parties to different provisions on a 
complaint case than are provided in Taft-Hartley—a very substan- 
tially different law. 

That is one of the problems we have. I don’t know as I make that 
very clear 

Senator Krnnepy. I agree that New York law is not identical. 
They permit the closed shop, for example. 

Mr. Lrrpom. Yes, that’s right. 

That is another thing that we ran into. There would be the possi- 
bility of a closed shop under the New York law. 

Another basic difficulty, was the question of non-Communist affi- 
davits. Only Taft-Hartley, only the Federal law requires the filing 
of non-Communist affidavits, and so we would have that problem. 

I think if that had been the only thing, we would have managed 
somehow to work out an arrangement whereby the State board would 
have determined from us in a quick administrative way whether or 
not the union involved was actually in compliance under 9-H, that 
is, the filing requirement. But the problems were numerous. 

When you get into cession of jurisdiction you run into numerous 
problems and we just couldn’t see our way clear to cede. 

Senator Kennepy. Last year when we discussed this problem, I 
think it was indicated that the Board would consider what solutions 
they would come up with. 

We have had two discussed here today and neither one seems to be 
satisfactory. What is your suggestion? 

Mr. Lerpom. How do we eliminate “no man’s land”? 

Senator Kennepy. Yes. 

Mr. Lzepom. Well, I really would prefer not to get into the policy 
question of whether a bill should be enacted into law that would be 
in effect the so-called administration bill at this time; that is, pro- 
viding that where the Labor Board does not assert jurisdiction, States 
may. 
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That is a matter of policy. That bill provides one way to handle 
this thing, I think. The other way—or, at least one other way, would 
be to try and staff the Labor Board so it could handle all the cases. 

I said before and I think it is so now, that this is too gigantic a 
burden to put on the Labor Board. I think it would reflect badly on 
the important cases to have us undertake to try all of the little cases. 

Senator Kennepy. There is not anyway you could set up regional 
boards to deal with cases that are standing in “no man’s land”? At 
least, there would not be “no man’s land” any more. The regional 
boards might make judgments which would be appealable. 

Is there any reorganization of the Board’s procedures by which we 
could set up regional units which would have the competence over 
“no man’s land” and then perhaps an appeal could take them to the 
Board ? 

They would be appealed only rarely because it would be more costly, 
and incidents and inconvenience to the public would not cause them 
to be matters of national interest. 

The problem, of course, of yielding jurisdiction to the States is 
that so few States are prepared to take it: so I don’t think that is a 
very good resolution. 

Mr. Lerpom. I would say there is certainly no way to do that with- 
out legislation. I think the thing you are suggesting is the possibility 
of some kind of tribunal like the justice court that handles smaller 
crimes or misdemeanors, with some pres ision that they could not be 
appealed to the Labor Board, the National Labor Relations Board. 

Now that might be a possibility, but I think nobody has ever devel- 
oped that idea to the point where such legislation has been proposed, 
and it certainly would involve legislation. I really have never thought 
about that. 

Senator Kennepy. We have this panel of experts which the com- 
mittee has established. 

Mr. Lerepom. Yes. 

Senator Kennepy. I am hopeful that they are going to take a look 
at what can be done, because I frankly do not think any of the pro- 
posals now before us will solve the “no man’s land problem.” 

As you have pointed out, none of them really deal with the problem 
satisfactorily. 

Just to finish on “no man’s land,” what do you think of pushing the 
decision-making process down lower in many cases ? 

That is a technical move to permit the Board to consider cases on a 
certiorari basis. 

Could not the trial examiner's decision be a final point in the proc- 
essing of discharge or other cases? 

Mr. Leevom. It is my view that it would be satisfactory to somehow 
or other strengthen the decision of the trial examiner so that fewer 
cases would go above their level. 

I have leaned to the view that we might take some steps under the 
present law. I think most of the lawyers I have talked to feel that 
nothing of consequence can be done in that area without some change 
in the present statute. 

Senator Kennepy. I am interested in that. We haven't had very 
much on that. Witnesses haven't discussed that. 
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I don’t want to get you into the field of legislation, but would you 
tell me, have you amplified by memorandum. your thought on this? 
Without my asking you to suggest it but at least to give it to us to 
consider in response to a formal question from this committee, would 
you give us your view of this as a possible administrative improve- 
ment, with the understanding that this does not constitute an endorse- 
ment of the bill. 

Mr. Leepom. Yes. As I indicated, when I discuss this with lawyers 
and I am thinking mostly of conferences we have around the Board 
where everybody is a lawyer, I really have not been able to persuade 
many people that we can do anything under the existing statute, but 
I will be glad to try to develop my views in a memorandum. 

Senator Kennepy. Per haps you can tell us where the statute should 
be changed to permit this. 

Mr. Leepom. Yes, I will explore that area and submit something 
in the way of a memorandum. 

Senator Kennepy. I want to come back to other matters, but other 
Members have questions and I will yield. 

Senator Prouty / 

Senator Proury. Judge Leedom, getting to the question of “no 
man’s land,” if I might explain I’m not a lawyer, but I would wonder 
what the consequence would be if Congress were to allow State courts 
to assert jurisdiction in these so-called “no man’s land™ cases, where the 
Board declines to take action, providing the States decided cases on the 
basis of Taft-Hartley 

Mr. Leepom. [et’s see now. If I understand your question cor- 
rect ly—— 

Senator Proury. Where State courts would assert jurisdiction but 
would be bound by the provisions of the Taft-Hartley Act. 

Mr. Leepom. That really is an involved legal question. It is a diffi- 
cult question, I think. In the Garman case, which went to the Su- 
preme Court and which definitely established “no man’s land,” as I 
recall the Supreme Court of California had undertaken to do that. 
They had undertaken not to entrench upon the rights established 
under Federal law, and the Supreme Court, as I recall the case, now, 
the Supreme Court held that what they should have done was inter- 
pret their own State law and not seek to apply Taft-Hartley, and sent 
case back to the Supreme Court of California. 

I don’t mean to say that you might not be able to pass legislation 
that would make a State court and a State labor board bound by the 
Federal law, but I think it presents a serious legal question as to 
whether you can do that. 

Senator Proury. I think this whole matter is surrounded by serious 
legal questions. 

To what extent, if any, to what appreciable extent, are delays in cases 
before your Board because of action taken by either the unions or 
employers? Is that a serious factor? 

Mr. Leepom. Yes. Delaying tactics are engaged in by both unions 
and employers. As near as I can tell, one is about as bad as the other, 
depending on whether or not delay serves their purpose. It is a real 
problem. We seek to cope with it, and we have taken some steps that 
are quite effective. 
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Just to illustrate, we found that certain lawyers in particular were 
making it very difficult for us to determine whether or not the company 
charged met our jurisdictional standards. Sometimes you have to 
make inquiries of the customers of the concern that is charged with an 
unfair labor practice, to find out how much business is done, particu- 
larly if the company itself is not cooperative, and since they are the 
respondent being charged, sometimes they are not cooperative. 

So we announced a rule a few months ago that in any such case 
where counsel and the company were not being cooperative in fur- 
nishing commerce data so we could say whether or not they were 
within or without our jurisdiction, and that if we were able to find 
that we had legal jurisdiction, that is just that their operation affected 
commerce, a simple thing in most cases, if we found they were within 
our legal jurisdiction, then we would assert jurisdiction whether they 
met our standards or not. We think that this is going to be helpful 
to prevent delaying tactics in that area 

Senator Proury. Did you explain to the Senator or have you stated 


the number of cases before you at the present time, the backlog of 


cases / 


Mr. Lerpom. No; I didn’t give the Senator the backlog figures at 
this time but I will be elad to do that 

These are the latest complete figures we have. At the end of De- 
cember 1958, we had a total of 6,570 cases of all types pending at the 
various procedural levels. 

Of that total figure, 4.930 were unfair labor practices and 1,635 
were election cases. 

The unfair labor practices are the more difficult, more time-consum- 
ing cases. We have always, and especially in the recent months, been 
viving prior attention to the election cases. I mean we have really 
tried to speed up the election process, end have done that with con- 
siderable success. 

In measuring our total workload, we treat one unfair labor prac- 
tice case as three election cases. That 1s, it takes, we estimate, about 
three election cases on the average to equal the workload of one unfair 
lnbor practice case. 

Senator Proury. What percentage of your unfair labor cases in- 
volve quest ions relating to the secondary boveott ¢ 

Mr. Lerpom. In fiseal 1958, we received a total of 9.260 unfair labor 
practice charges, and 527 of them were secondary-boycott cases. 

Senator Prowry. ( ‘ould you give those figures again, please ? 

Mr. Lerpom. Yes. 

In 1958, we received 9.260 unfair labor practice charges, and 527 of 
that bigger figure were sec ohidil ary-boycott cases. 

Senator Proury. How many cases against unions are involved i 
that figure / ; 

Mr. Lerepom. You mean of the secondary-boycott cases / 

Senator Proury. No. 

Mr. Lerpom. Of all told / 

Senator Proury. All told. 

Mr. Strvernerc. Of the total 9260, 6,068 were against employers. 

Senator Prowry. 6.068 7 

Mr. Sirverserc. That’s right. 

The remaining 3,000 plus are against labor organizations. 
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Senator Proury. I assume, Judge Leedom, you have had an oppor- 
tunity or your committee with its study, you are familiar with the 
picketing provisions in the administration bill, 8S. 748. Would you be 
kind enough to comment as to the effect the enactment of these provi- 
sions would have upon the holding of the Board in the Curtis 
gros. case, and do the provisions in the administration bill expand 
or restrict the doctrine set forth in that particular case / 

Mr. Lerpom. Senator, I certainly want to give you all the informa 
tion that you want to the extent that I think it does not impair my 
function as Chairman of the Board. It seems to me that that ques- 
tion gets me into an area where, if that bill should become law, I would 
be in effect interpreting it ahead of the time that I might have to 
apply it in some case, and might feel some constraint in not adhering 
to the position which I state here, which is not really a well-consid- 
ered eae But I do not lke to squirm too much on this point. 
Do you think you would like to have me interpret the bill / 

Senator Proury. I would appreciate it very much. 

Mr. Leepom. Some parts of the bill would simply firm up what the 
Labor Board has already held, some parts. 

It goes beyond, in some other parts, anything the Board has held 
under the present law. 

In two respects that I think of : One, it would probably increase the 
area Where secondary action would be lawful relating to farmed-out 
work. Two, it would be more restrictive than the Board has yet 
been, I would say, in secondary action that is not in the farmed-out 
area. 

Now then, I do not know that I could, even if I wanted to, be much 
more explicit than that. 

Common situs picketing, of course, is another area. 

Mr. Leepom. Yes; that is another area, common situs picketing. 

Senator Proury. Isn't it less picketing than in the Curtis Bros. 

‘ase, Where the union has lost an election and starts to picket / 

Mr. Lerpom. It would be less restrictive on unions in the areas of 
farmed-out work, and in common situs situations somewhat less re- 
strictive in certain circumstances. But outside of those areas of the 
common situs and farmed-out work, it goes somewhat beyond what 
the Board has done already. 

Mr. Constantine, the Solicitor of the Board, has just reminded me 
of one particular area where it would be more restrictive, and I think 
you willagree with this when I mention it. 

The administration bill provides specifically that pressure on an 
employer would be unlawful; whereas, now, pressure on the employer 
in the secondary situation is not unlawful. That is one illustration 
where it would be more restrictive. 

Senator Proury. I have just one more question, Mr. Chairman. 

The Kennedy bill calls for a change in the definition of “super- 
visor. 

Now, isn't it true that thousands of collective-bargaining agree- 
ments have been written to include the present definition, and wouldn't 
the matter be complicated if the present definition were altered ? 

Mr. Lrepom. I presume it is true that many, many, maybe thou- 
sands of collective-bargaining agreements are written on the basis of 
the present language as interpreted by the Board, and any change 
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of the language would be somewhat disruptive as to these contracts. 

Senator Proury. Mr. Chairman, Senator Goldwater was unable to 
be here today, but I understand that he has submitted a lst of ques 
tions to Mr. Bernstein of the committee staff. I am just calling 
it to your attention. 

Phank you, Mr. Chairman, 

Senator KENNEDY. Senator Morse. 

Senator Morse. Mr. Chairman, in the spring 1958 issue of the 
South Dakota Law Review you wrote what I consider to be a very 
ible and helpful article concerning the administrative process. 

Would you have any objection to my making that article « part of 
this report 

Mr. Leepom. No, sir. 

Senator Morse. I am incorporating it by reference as part of your 
testimony today, by my making it your testimony. 

Mr. Leepom. That will be all right, Senator. 

Phat might teach me not to write “Law Review” articles. 

Senator Morse. I ask consent that this article be made part of the 
record, Mr. Chairman. It really deals with some of the problems 
be fore this committee in connection with the legisl: ition that is here: 

| I think ina wholly judicial way it conforms to what I am advised 
vas Mr. Leedom’s statement as to the limitations with which he wants 
to surround his testimony. 

| would like to make use of this article in our executive discussions. 

Senator Kennepy. Certainly, without objection. 

Phe article referred to follows:) 





Judicializing the 
Administrative Process: Can 
Labels Really Change Facts? 


by 
BOYD LEEDOM 
| 


Reprinted from 


SOUTH DAKOTA LAW REVIEW 
VOLUME 3 SPRING, 1958 
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JUDICIALIZING THE ADMINISTRATIVE PROCESS: CAN LABELS 
REALLY CHANGE FACTS? 


By BoyD LEEDOM* 


| 


1958 is likely to decide the fate of a number of pro- 
posals for drastic changes in the structures and proced- 
ures of the various federal agencies. In this timely arti- 
cle, the Chairman of the National Labor Relations Board 
draws upon his extensive judicial and administrative 
experience to take issue with the reformers. Ile declares 
that our administrative process needs speeding up, not 
slowing down, and that public confidence is more desir- 
able than procedural reforms grounded in academic 
conceptualism. 


A new effort is under way to reopen the old arena where the 
gladiators of the bar for so long did such vigorous battle against 
the dragons otherwise known as the Federal administrative agen- 
cies.’ The stage was set for this effort in 1955 by the second Hoover 
Commission. 


The Commission rather cautiously suggested that “Congress 
should look into the feasibility of transferring to the courts cer- 
tain judicial functions of administrative agencies ... wherever | 
it may be done without harm to the regulatory process.” 
Then it went on to make a rather vague recommendation that 
some sort of Federal “administrative court,” without deciding 
whether trial or appellate, be established to handle selected mat- 
ters which it designated as “judicial functions” now handled by 
the Tax Court, the Federal Trade Commission, and the National 
Labor Relations Board.’ 


a camera 


* Chairman, National Labor Relations Board; University of South Dakota, 1929, 
L.L.B.; Justice, South Dakota Supreme Court, 1951-54; member N.L.R.B., April, 1955; 
chairman, November, 1955. 

1. See Stone, The Common Law in the United States, 50 Harv. L. Rev. 4, 17 (1936) 
Davis, ADMINISTRATIVE LAW, 6-8 (1951). 


9 


2. Commission on Organization of the Executive Branch of the Government, Re- 
port to the Congress on Legal Services and Procedure 85, Recommendation No. 50 
(1955) (hereinafter cited as Comm'n. Rep.). 


3. Id., at 87, Recommendation No. 51. 
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Congress has not undertaken to make the investigation recom- 
mended by the Commission, but the recommendations of the Com- 
mission’s Task Force, which were not accepted in full by the 
Commission, have been embodied in bills introduced in Congress.* 

The American Bar Association, whose special committee in 
1936 had urged the establishment of an administrative court," 
soon followed the Commission’s lead. In May, 1955, the Associa- 
tion’s Board of Governors appointed a special committee to study 
and make recommendations on the Hoover Commission’s pro- 
posals.° This committee recommended the establishment of three 
Federal “specialized courts” for taxes, trade regulation and labor 
relations, and the recommendation was adopted by the Associa- 
tion’s House of Delegates in February, 1956." Since that time, 
the recommendation for a labor court has been embodied by the 
special committee into a proposed bill,” which certainly cannot be 
criticized for vagueness, as were the Hoover Commission’s recom- 
mendations.” 

This article will be limited to dealing with the proposed trans- 
fers as they affect the National Labor Relations Board. 

The proposals—those of the Hoover Commission and the 
American Bar Association group—suggest drastic changes in 
the administration of our federal labor policy. It is twenty-three 
years since Congress first announced the basic policy and estab- 
lished the National Labor Relations Board as the agency to ad- 
minister it. Now it is proposed to abolish this agency and substi- 
tute a court. Moreover, scarcely any reasons are advanced for 
making such a drastic change except to invoke the traditional 
doctrine of separation of powers,” and to suggest the ancient 
shibboleth that “judicial functions ought to be performed by 
courts.” But the equally ancient doctrine that courts should not 
be saddled with non-judicial or administrative functions seems to 
be overlooked.” 


4. Stat. 2292, 85th Cong. Ist Sess. (1957) by Sen. Smith of New Jersey; H. R. 8751, 
85th Cong. 1st Sess. (1957) by Rep. Keeney. 


5. 61 A.B.A. Rep. 720 (1936). 

6. Special Committee on Legal Services and Procedures, 81 A.B.A. 371 (1956). 
7. 42 A.B.A.J. 374-75 (April, 1956). 

8. Mimeographed copy entitled “Labor Court Act,” dated March, 1967. 


9. See Farmer, An Administrative Labor Court, 24 Geo. WasH. L. Rev. 656 (1956). 
A symposium on the Hoover Commission proposals. 


_ 10. The proeengute of the change also rely on the doctrine of separation of func- 
tions, t.e., of prosecution and judging, sometimes seeming to confuse this with the sep- 
aration of powers doctrine between the three branches of government. The functions 
of prosecution and of judging have been clearly separated by statute at N.L.R.B. since 
1947 (NATIONAL LaBoR RELATIONS Act, § 3 (d), added by 61 Stat. 139 (1947), 29 
U.S.C., § 153 (d) (1952). Separation of function is a matter of due process rather than 
“separation of powers.” 


11. See Hayburn’s Case, 2 U.S. (Dall) 408 (1792). 
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l. 


PLAIN Facts OF LIFE WOULD LIMIT A LABOR “COURT” TO NARROW 
APPELLATE FUNCTIONS 


The Commission’s Task Force, which stated its recommenda- 
tions in bill form, proposed a trial administrative court with a 
labor section to handle unfair labor practice cases.” 


The Task Force proposal includes the rather startling inno- 
vation that the Board be required to file a complaint with the 
court for each of the 5,500 or more unfair labor practice cases 
that it receives annually, regardless of its merit. It further pro- 
vides that any of the parties—Board, charging party, or respond- 
ent—shall be given the opportunity to appear before the court 
“in person or by counsel and present any relevant testimony.” 
This would seem to assure a trial for each of the 5,500 cases. 
This trial job would fall on the labor section composed of “one 
or more” judges. The labor section thus would be started with a 
trial load roughly equivalent to the 5,521 civil trials held in fiscal 
1957 by all eighty-six Federal court districts outside the District 
of Columbia—with 226 judges available.“ This would give the 
labor section a flying start in business, to say the least. 


Actually, under the Task Force’s proposal, the administrative 
court, while ostensibly a trial court, could hardly perform as such. 
Aside from the sheer physical impossibility of a few judges de- 
ciding 5,500 cases a year, the Task Force, like the Commission 
itself, recommends advancing the status of present agency hear- 
ing officers to “hearing commissioners,” who would undoubtedly 
have to conduct most of the hearings in labor court cases. These 
commissioners would have status approximating that of judges,” 
subject only to the same scope of review as the courts now exercise 
over the agencies.° The net result would be that the hearing com- 
missioner would be the arbiter of the facts in the case, unless his 
findings were clearly erroneous.” So the administrative court 
would actually function as an appellate court, thereby adding 


12. Commission of Organization of the Executive Branch of the Government, Task 
Force Report on Legal Services and Procedures 440-42 (1955) (hereinafter cited as 
Task Force Rep.). 


13. Id., at 441. This same proposal is embodied in the bills mentioned in note 4 


14. Ad. Office U.S. Courts Ann. Rep. 80, 186 (1957). 
15. Task Force Rep. 35; Comm'n. Rep. 89. 
16. Task Force Rep. 28; Comm'n. Rep. 89. 


17. See Cooper, Judicial Review, 30 N.Y.U.L. Rev. 1375, 1380 (1955) to the effect 
that there is no difference between the Administrative Procedure Act standard of re 
view, substantial evidence on the record as a whole, and the reversal of trial court 
findings only if clearly erroneous. 
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another step to the present appellate procedure on questions of 
law while leaving the decision of the facts to one man.” 


I do not necessarily object to having a trial examiner who 
has actually heard the case and lived with it make such a binding 
decision on the facts. It might even be a good thing, as I suggest 
later in this article. But I do feel it is a mistake to regard 
this as providing a court trial. In fact, it is nearly impossible 
to distinguish the procedure under these “trial court” proposals 
from the present practice of the Board. As a practical matter, the 
proposals of both the Bar Association and the Hoover Commis- 
sion clearly would require hearing officers, under the name of 
commissioners, to conduct the actual hearings.” 


Except for a different title for hearing officials, the innova- 
tion changes nothing. Moreover, while both sets of proposals pro- 
vide “the rules of evidence and requirements of proof shall con- 
form, to the extent practicable, with those in civil non-jury cases 
in the Federal courts,” it is difficult to see the difference between 
this provision and the provision of the Labor Management Rela- 
tions Act that a Board proceeding “shall, so far as practicable, 
be conducted in accordance with the rules of evidence applicable 
in the district courts of the United States under the rules of 
civil procedure .. .”” In the final analysis, aside from the elimina- 
tion of the Board’s present revisory powers over the trial exam- 
iner’s findings as to the weight of the evidence, there would be 


18. It is not precisely clear where the Bar Association committees do stand on 
this point. Resolution 2.3 (c) adopted February 20, 1956, by the A.B.A. House of 
Delegates provided that “the hearing officer’s findings of evidentiary fact, as dis- 
tinguished from ultimate conclusions of fact, shall not be set aside by the agency 
on review of the hearing officer’s initial decision unless such findings of evidentiary 
fact are contrary to the weight of the evidence.’’ As to N.L.R.B., this might actually 
broaden review of the trial examiner’s findings, depending upon whether credibility 
of witnesses is an “evidentiary fact" or not. Certainly the proposed provision would 
not lessen N.L.R.B. review. The Hoover Commission Task Force in its proposed Ad- 
ministrative Code provided that, for hearing officer’s initial decisions, “the scope 
of review by the agency, except for questions of policy committed to the determination 
of the agency by the Congress, shall be the same as that of.the court upon review 
of the decision of the agency."’ (Section 206 (c), Report p. 372). The Bar Association's 
Special Committee on Legal Services and Procedures said in its report (p. 29) that 
this “policy'’’ exception was not broad enough, because “the relation of an administra- 
tion agency, responsible for the administration of the statute pursuant to which it 
acts, to the hearing officers whose determinations are subject to its review differs 
from the relation of an appellate court to a trial court.” However, the A.B.A. Drafting 
Committee for the proposed Code, in Section 1007 (c), provided that the agency re- 
view of “the findings of fact made by the presiding officer shall not be set aside b 
the agency unless clearly erroneous on the whole record.”” Quoted by Cooper, 44 A.B.A.J. 
233, 234 (March, 1958). But it appears that the recommendations of the drafting 


ee in this respect have been modified by deletions. Cooper, op. cit., footnote 
0, p. 234. 


19. The present law also provides that N.L.R.B. Board Members may t cases 
themselves, but since the early days this provision has seldom been used. "Tn fact, 


the case load makes it a virtual impossibility. Trial examiners invariably conduct 
the hearing in unfair labor practice cases and the five-Member Board is in effect 
a board of appeals in these cases. 


20. See note 6 supra, at 26. 


21. Labor-Management Relations Act 1947, § 10 (b), 65 Srar. 601 (1951), 29 
U.S.C, § 158 (1952). 
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no change except that questions of law and policy would be de 
cided by a group of men wearing the black robes of the judiciary 
rather than unadorned business suits. 


On the other hand, the only alternative to administrative 
hearings is to compel every litigant to come to Washington for 
his “day in court,” or have the court spend a major part of its 
time traveling around the country. Even if the court did decide 
to be, as the Bar Association committee phrases it, “ambulatory,” 
it undoubtedly would be able to sit only in the larger cities rather 
than go to the community where the alleged unfair labor practice 
is supposed to have occurred. Unfortunately, questions of labor 
relations law are not limited to big cities. They also arise in such 
diverse places as Two Rivers, Wisconsin; Cumberland, Mary- 
land; Sultan, Washington; and Titusville, Florida—to mention 
just a few places where the Board recently has held hearings. 
Moreover, it is equally as important in representation cases, as 
in unfair labor practice cases, that the hearing be held at the 
actual scene of the question. 


} 
i 
' 
| 
| 
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Although the Bar Association Committee is more realistic 
than the Hoover Commission when it suggests that its proposed 
administrative court be an ambulatory court of original jurisdic- 
tion,” the committee’s suggestion “that so far as possible cases 
would be heard in the district or region where they arise,” falls 
far short of what the Board now achieves in its day-to-day opera- 
tion. For the past twenty-three years, cases have been heard, not 
merely in the “district or region’ where they arise, but in the 
very community, unless no adequate facilities were available. Ab- 
sent adequate facilities in the community, the hearing is held in 
the nearest town with such facilities. The holding of the hearing 
in the community where the unfair practices have occurred has | 
not only the advantage of convenience for participants and wit- : 
nesses, but inspires confidence by giving the public an oppor- 
tunity to see how the law works and what it covers. This is an im- 
portant consideration in carrying out the statute’s mandate to 
“prevent” unfair labor practices. 


For fifteen judges, even with the help of thirty proposed com- 
missioners, to conduct hearings in 2,452 cases a year, as the 
Board’s examiners and agents did in fiscal 1957, would be a gi 
gantic if not impossible job. Merely conducting hearings in 550 


unfair practice cases and writing initial decisions for them kept 





22. See Note 6 supra, at 43. 
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forty-seven trial examiners busy. Moreover, these statistics do 
not reflect the 1,902 representation cases decided in that year. 


Despite the tremendous load of cases under which the pro- 
posed court would stagger, the Bar Association Committee would 
add a further step to the decisional process. It provides that the 
decision of a judge may, at any time during thirty days after pub- 
lication, be called up for review either by the chief judge or by 
any three other judges.” Such review might also be invoked, as of 
right, by any one of the parties. From Labor Board experience, 
where roughly eighty-five per cent of the trial examiner’s find- 
ings are appealed, it would seem that invoking these provisions 
for review would become general practice. 


Il. 


JUDICIAL REVIEW THE IMPORTANT SAFEGUARD: FUTILITY OF 
CONCEPTUALISM IN DETERMINING PROPER PROCEDURE 


Whether judicial safeguards should be erected around the ad- 
ministrative process is no longer an issue. Very substantial safe- 
guards already exist in the form of broad judicial review of final 
agency decisions. On the basis of my experience as a judge, I am 
inclined to the view that judicial review of Labor Board decisions 
has been facilitated beyond what is required. At the present time 
judicial review is more than sufficiently available to prevent ad- 
ministrative injury to private or public interests. The scope of 
judicial review of agency action is at least as equally broad as re- 
view of lower court decisions.“ Certainly this is true since the 
Universal Camera decision, wherein the Supreme Court said 
courts of appeals have a “responsibility for the reasonablesness 
and fairness” of Labor Board decisions.” Further, my experience 


on the Board leads me to feel that, whether the test is “substantial 
evidence” or “clearly erroneous”, scrutiny of agency action in ap- 
pellate courts iswnore searching than that to which inferior courts 
are subject. or one thing, the agency stands in court as a litigant 
—not entitled to the subtle deference paid to a brother judge. It 
is generally conceded that judicial review would be no broader 
were an administrative court substituted for the Board. There 


23. Id. ; Section 17 of A.B.A. committee’s draft of proposed bill (March, 1958) which 
would add Section 2652 to Title 28, United States Code. 


24. See note 17 supra, at 1680. 
25. Universal Camera Corp. v. N.L.R.B., 340 U.S. 474, 490 (1951). 











622 LABOR-MANAGEMENT REFORM LEGISLATION 


might even be a shade less, mostly because of the integration of 
the original deciders into the judicial system. 

The matter really comes down to the question of whether the 
administrative process should be further judicialized.” Funda 
mentally, in view of the scope of present review of agency action 
by appellate courts, further judicialization means the transfor- 
mation of virtually all agency action into the formality of a 
court trial and the substitution of one or more “judges” for the 
present agency “administrators.” 

While “judicializing” administrative action is bad, thrusting 
administrative burdens on courts may be worse. Yet such burdens 


would seem to be among the main responsibilities of the proposed . 


court. Possibly the most important function of the courts in our 
system of government is to see that agents of government stay 
within the authority properly delegated to them by statute and 
Constitution. Such a role requires a clear separation from the 
action to be judged. This is the true import of the traditional 
doctrine of separation of powers. But let a court enter into the 
process of administration, thus sliding into the “spacious domain 
of policy,” and this essential aloofness is bound to be lost. Few 
believe that a human being or group of human beings, whether 
administrators or judges, can be relied upon to judge, impartially, 
their own creations. In fact, our whole tri-partite system of checks 
and balances in government is a negation of this. While separation 
of powers is invoked to support changes proposed by both the 
Hoover Commission and the American Bar Association, the pro 
posal for an administrative court actually violates the doctrine hy 
bringing courts into the arena of administration. 


Shifting administrative functions to the court is most notable 
in the Bar Association committee’s proposal to transfer both 
unfair labor practice cases and representation cases to such a 
body. While there may be some dissent about the administrative 
character of unfair labor practice cases, few will contend that 
the representation case is anything more than an administrative 
matter. In a representation case the Board is merely engaged in 
operating what the Task Force of the first Hoover Commission 
aptly characterized as “machinery whereby workers may desig 
nate their bargaining representatives in an orderly fashion.”” 
The questions are entirely matters of policy. The prime ones are: 
(1) What group of employees is appropriate for collective bar 


26. Jaffe, Basic Issues: An Analysis, 30 N.Y.U.L. Rev. 1273, 1290 (1955). 


9 


27. Commission on Organization of the Executive Branch of the Government. Task 
Force Report on Regulatory Commissions 137, (Appendix N) (1949). 
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gaining? (2) When should an election be held? and (3) Was the 
election properly conducted? Actually, the Board’s action amounts 
to the “licensing” of an employees’ bargaining representative 
for a period of normally a year. But a “license” is not required 
in order for a representative to function. The “license” (i.e.. 
Board certificate) merely makes the established representative 
more difficult to replace. While it is true that the cumulative ef- 
fect of Board action in this area probably has a greater impact 
upon industrial relations than unfair practice cases, (and there- 
by a greater impact upon the national economy) certainly this 
is not a criterion by which to label these actions judicial. If im- 
pact were the measure, there would be nothing left for the other 
two branches of government. 


III. 


_ “JUDICIAL FUNCTION”: A WHIMSICAL BASIS FOR DISTINCTIONS 


It is noteworthy that proponents of both proposed changes 
in the function and procedure of the N.L.R.B. differ as to what 
constitutes the Board’s “judicial functions.” The Hoover Com- 
mission identified only the decision of unfair labor practice cases 
as falling into this category and, accordingly, limited its recom- 
mendation to the transfer of these functions to the proposed ad- 
ministrative court. The Bar Association committee, however, 
included among those functions to be transferred, both unfair 
labor practice and representation cases. The Bar Association 
committee’s more sweeping proposal would transfer all case- 
handling functions of the present five-member Board, whether 
“judicial” or otherwise, to a fifteen-judge labor court, and the five- 
member Board would be abolished. The General Counsel, who is 
presently independent, would be transformed into an administrat- 
or serving the proposed court in about the same way he now serves 
the Board. However, his authority to conduct representation elec- 
tions, which is now derived from an agreement with the five-mem- 
ber Board, would be spelled out in the statute.” Although the sta- 
tute would make no provision for reviewing the conduct of an 
election, such as now exercised by the Board, the authority might 
be implied from the power of the court to order an election. 


Difficulty lies not in stating general propositions. This is 
easy enough to do. The difficulty lies in isolating and identifying 


28. Section 19 of the proposed bill, cited footnote 4 supra, amendments to Section 
3 of the Labor-Management Relations Act. 
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a “judicial function.” The Bar Association committee says that 
the functions of its proposed Administrator, which are essentially 
identical to those of the present N.L.R.B. General Counsel, are 
“entirely non-judicial.”” Yet it might be difficult for an unprac- 
ticed eye to distinguish between some of his decisions and those 
of a court. For example, a charging party comes to him with an 
allegation that the law is being violated. Investigating, he finds 
two witnesses who say the facts alleged happened and two who 
say they didn’t. Doesn’t he have to make precisely the same de 
cision that a court makes when confronted with the same testi- 
mony in the coutroom? Doesn’t he have to measure the witnesses’ 
credibility and weigh their evidence, just as the court does? Or, 
suppose it is a question of law. Not even labor relations statutes 
are always written with that particularity which makes their 
application to every set of facts immediately apparent. Some- 
times, even when the facts are uncontroverted, a responsible 
prosecutor must spend hours trying to decide the meaning of a 
statute before he commits the government and some unlucky re- 
spondent upon what may be a long and costly course of litiga- 
tion. What, essentially, is the difference between the prosecutor’s 
weighing of precedents and his probing of statutory language and 
intent, and these same tasks, when, during trial and after, they are 
undertaken by a judge? Certainly a discharged employee or a pick- 
eted employer would be hard put to see a difference between hav- 
ing his charge dismissed by the General Counsel for insufficient 
evidence or having it dismissed by the Board (or a court) for 
the same reason. In fact, N.L.R.B. General Counsels recogniz- 
ing the true implications of their functions, have, without any 
statutory prodding, provided a special procedure for appeal from 
actions of Regional Directors in such cases. 


What, then, makes one decision “judicial” and the other non- 
judicial? Although I shall not attempt to explore the question 
in a brief paper, I think the foregoing examples plainly demon- 
strate that the line between “judicial functions” and the “non. 
judicial” is a shadowy one at best. The chief characteristic of the 
judicial system is deciding questions of facts and law. But that 
is also a major function of executive or administrative action. 
Executing the laws requires a decision as to what the law pro- 
vides, what facts it applies to, and whether those facts exist— 
precisely the same matters which are the crux of a judicial de- 
cision. Looked at closely, classification according to the label 


29. See note 6 supra, at 45. 
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“judicial function” is no classification at all. Yet it is the chief 
test—in fact, the touchstone—upon which the proponents of the 
administrative court rely. Isn’t this a slender reed upon which 
to hang such a drastic change in the administration of our na- 
tional labor policy? 


Deciding such important questions according to labels in- 
volves circular reasoning. It is, fundamentally, decision by 
“magic word.” But it does not decide the real question; namely, 
whether a court can administer policy better than an agency 
which is not fitted out in the full dress of courtroom formality. 
Practically, analytically, and historically, the answer to this 
question is “no.” The administrative agency developed, begin- 
ning about 1789,” to meet a practical need for something between 
the in camera decision of the lone executive and the full cere- 
monial of the courtroom. As Chief Justice Stone observed more 
than 20 years ago, the administrative agency was: 


“. . made necessary, not by want of an applicable 


law, but because the ever-expanding activities of gov- 
ernment in dealing with the complexities of modern life 
had made indispensable the edoption of procedures more 
expeditious and better guided by specialized experience 
than any which the courts had provided.” 
Chief Justice Stone declared further: 


“Fortunately, the theories, firmly established in this 
country, of due process and of the supremacy of law 
over official action, afford that protection of individual 
right and justice which is the ideal of the common law. 
The time has come for a more ready recognition that 
the procedures worked out by administrative bodies 
have realized this ideal largely without the coercive 
intervention of courts, and that they have set up stand- 
ards for the appraisal of the specialized experience with 
which they are concerned which the courts could have 
formulated, if at all, only more tardily and with far 
greater difficulty.”” 


Twenty years earlier, Elihu Root, then President of the Amer- 
ican Bar Association, had said virtually the same thing when 
he declared : 





30. Davis, ADMINISTRATIVE Law, 4 (1961). 
31. Stone, The Common Law in the United States, 50 Harv. L. Rev. 4, at 16 (1936). 
32. Id., at 17-18. 
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“ . . such agencies furnish protection to rights and 
obstacles to wrong-doing which under our new social and 
industrial conditions cannot be practically accomplished 
by the old and simple procedures of legislatures as in 
the last generation.” 


v. 
THR IMPORTANCE OF SPEED, FLEXIBILITY, AND INFORMALITY 
IN FULFILLING POLICY AND CONGRESSIONAL INTENT 

Time is an element of first importance in the handling of 
labor-management cases. Nowhere else is the saying that “justice 
delayed is justice denied’ more pertinent. The first Hoover Com 
mission’s Task Force recognized, as well as anyone, the need for 
swift adjudication within the N.L.R.B.: 

“The Federal Government has entered the field of in- 
dustrial relations to the extent of policing the economic 
weapons used by employers and trade-unions, and of 
providing machinery whereby workers may designate 
their bargaining representatives in an orderly fashion. 
Having assumed this role, it is incumbent upon the 
Government to assure that its machinery does not im- 
pede satisfactory industrial relations through procras- 
tination and delay.” 

The same Task Force even concluded: “A primary objective 
should be to reduce sharply the procedural delay inherent in the 
present structure and methods of operation.” 


Hardly anyone would suggest that the promotion of litigation 
is the way to achieve this objective. At the Board, for example. 
it takes about 400 calendar days for a litigated case to go through 
the General Counsel and the Board; from the filing of charge to 
decision. But cases that are settled, or otherwise informally dis- 
posed of after investigation, are processed in about one-fourth of 
that time.“ In the federal district courts, the median average, in 
1957, for civil cases going to trial was 430 calendar days from 
complaint to judgment.” 


sent 41 A.B.A. Rep. 355, 368-69 (1916), quoted {in Davis, ADMINISTRATIVE Law, 6 
( - 

34. The median averages for the 521 cases informally closed in January, 1958, 
were: Settlements, 105 days; cases withdrawn by the charging party, 24 days: cases 
dismissed after investigation, 60 days. These figures are typical of N.L.R.B. experience 
in recent years. See 18 N.L.R.B. Ann. Rep. 4 (1953). 

35. Ad. Office U.S. Courts Ann. Rep. 90 (1957), which states the median as 14.2 
months. (430 days is my calculation of this period). The comparable period in Board 
procedure would be from issuance of complaint to decision. In fiscal 1957, the median 
average for this process was 312 calendar days. The General Counsel's investigation 
took an average time of 90 calendar days. ’ 
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As the Attorney General’s Committee on Administrative 
Procedure well noted: “Informal procedures constitute the vast 
bulk of administrative adjudication and are truly the lifeblood 
of the administrative process.””* Settlement and informal adjudi- 
cation are the very essence of the administrative process. The 
idea behind a regulatory statute is not to punish violators but 
to assure adherence to policies declared by Congress. Litigation 
is secondary and arises only with regard to problems falling 
within the interstices of the statute. The Labor Management Re- 
lations Act, for instance, empowers the Board “to prevent” 
unfair labor practices.” Prevention is the responsibility of the 
administrative process. 

That the main body of the N.L.R.B.’s business is administra- 
tive work and not litigation is well illustrated by the way in 
which N.L.R.B. cases are handled—chiefly by informal disposi- 
tion. For example, ninety-one per cent of the unfair labor practice 
cases closed in fiscal 1957 were closed by settlement, dismissal or 
withdrawal, without the necessity of formal action.” The im- 
portance of the informal settlement is also illustrated by the 
tabulation of N.L.R.B. remedial actions in the past seven years.” 
In that period, the agency has obtained the reinstatement of 
12,895 employees found to have been discharged for engaging in 
union or anti-union activities protected by the statute. Of these, 
8,931, or sixty-nine per cent, were reinstated in their jobs by 
agreement of the parties. This compares with 3,964 ordered re- 
instated by the Board in litigated cases. 


The success of the informal process is also documented by the 
so-called “back pay” cases. In the past seven years, the agency 
has obtained back pay for 20,394 employees found to be entitled 
to it because of illegal discrimination against them based on 
either their union affiliations or their lack of such affiliation. 
For 15,097 of these employees, or seventy-four per cent, the back 
pay was paid by agreement of the parties, compared with 5,297 
paid under Board orders. 


Another great virtue of informal settlement of back pay cases 
is the lessening of loss to both employee and employer. In the 
seven-year period referred to above, the 15,000 employees who 


36. Att'y. Gen., Comm. Report on Administrative Procedure, 35 (G.P.O. 1941). 

37. Labor-Management Relations Act, 1947, § 10 (a) note 21 supra. 

38. 22 N.L.R.B. Ann. Rep. (1957). 

39. The 7-year period, 1951-1957, was chosen because figures tabulating the re- 


sults of litigated and informally settled cases have been published in the N.L.R.B 
Annual Reports for that period. 
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received back pay by agreement got $4,152,355. This must be 
compared to $4,504,636 (almost the same amount of money) paid 
to only 5,297 men (for about 1/3 the number) who received 
back pay only under Board order. Thus, the employees getting 
back pay under informal settlements lost only about $275 in 
wages, while those in litigated cases lost an average of $850, 
or more than three times as much. The reason for the difference 
is not hard to find. The discrepancy results mainly because of 
time and money consumed in litigation. Whether viewed from the 
standpoint of an employee without a job, or of an employer pay- 
ing back wages, or from the viewpoint of society in general, 
losses were greatly minimized by informal settlements. 


Virtually the same ratio of settlements to litigated cases pre- 
vails in all areas of Board activities. For example, of 1,155 cases 
involving the initiation or resumption of collective bargaining, 
736 of them, or sixty-three per cent, were resolved through in- 
formal agreement between the parties. Employers’ illegal finan- 
cial assistance to unions was the subject, during this same period, 
of 662 cases. Of these, 468, or seventy per cent, were settled by 
informal agreement. Employer-dominated unions were disestab 
lished in 213 instances—140, or sixty-five per cent, again, by in- 
formal settlement.. Unions were stopped from seeking illegal] as- 
sistance in 269 cases—154, or fifty-eight per cent, by informal 
agreement. Is it any wonder that the informal procedures are 
called the “lifeblood” of the administrative process? 


It is often forgotten that administrative agencies, unlike 
courts, actively seek and encourage settlements. Search for a 
means of informal disposition starts from the very moment pre- 
liminary investigation indicates grounds for agency action. The 
N.L.R.B. is no exception to this rule,” yet this important means 
of remedying and preventing unfair labor practices would be 
jettisoned by proposals that a trial occur for every charge made. 
Once the discretion to issue complaints is taken away, the agency 
becomes little more than an onlooker to a contest between charg- 
ing party and respondent, at least until trial. But even at the 
trial which reformers would substitute for the flexible procedures 
presently employed, the agency’s role might well vary from case 
to case, or judge to judge. Indeed, its role would appear to depend 











40. N.L.R.B., at 43. 
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upon the particular views of the trial judge, mostly because there 
is nothing in the proposed statute which would give the Board 
any higher standing than any other litigant, despite the expendi- 
ture of government funds for its independent investigation. Thus, 
the agency’s role might vary from that of mere supernumerary 
to conclusive arbiter, depending upon the views of the trial judge. 


It is only fair to note that the Bar Association committee’s 
proposed bill, unlike the proposals of the Hoover Commission’s 
Task Force, does not leave its proposed Administrator in su 
an equivocal position. He is given discretion to refuse to issue com- 
plaints in cases where his investigation or his interpretation of 
the law indicates no grounds for action. 


Nevertheless, both proposals would encourage litigation. The 
Task Force’s proposal is tantamount to requiring a state’s at 
torney to go into court every time anyone tells him a crime has 
been committed, even though he cannot find any proof of corpus 
deliciti. Although the Bar Association committee is more real- 
istic, its proposals also look in the direction of more litigation. 
With fifteen judges deciding different cases, diversity of opinion 
is inevitable. Such diversity makes for uncertainty of decision 
which, in turn, robs the agency of any power to bargain for set- 
tlements. It is an additional inducement to gamble on trial, and 
correspondingly discourages informal settlements. Such circum- 
stances would be especially attractive to the willful violater of 
the law. Of course, the Bar Association committee’s proposed 
bill provides that the chief judge, or any three associate judges, 
may call the decision of any other judge up for review. But this 
procedure does not appear intended to reconcile conflicts between 
judges on substantive or procedural points; rather it would seem 
intended to check major deviations from established principles 
or policies, or to set the pattern for new policy. 


Finally, the Bar Association committee would provide, in 
addition to judges, a panel of thirty hearing commissioners, who 
would have responsibilities similar to those of trial judges.“ 
The finality to be accorded the decisions of these diverse com- 
missioners would similarly induce an interested party to gamble 
on a favorable decision rather than agree to less favorable con- 
ditions of settlement. 


41. See note 19 supra. 
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STIMULATING INTEGRITY IN ADMINISTRATIVE OFFICIALS AND 
CONFIDENCB IN THE ADMINISTRATIVE PROCESS 


While the substitution of an administrative court for the 
N.L.R.B. as administrator of our national labor statute is not 
likely to achieve any substantial improvement in the administrat- 
ive process, there are other areas to which attention might be 
directed. Changes should be made, however, only within the 
framework of the administrative agencies themselves. 


Steps must first be taken to give Boards and Commissions 
more of the same public confidence which our Courts tradition- 
ally enjoy. Such action might include further removal of the 
agencies from the partisan political scene by assuring adminis- 
trative officials tenure similar to that given members of the Fed- 
eral judiciary. Other steps might seek further insulation of ad- 
ministrative officials from ex parte communications and contacts 
that have or might have direct or subtle influences on the de 
cisional process. My own experience on the Labor Board has 
been almost completely free of such attempted influence, and 
is comparable, therefore, to my experience as a judge. Generally 
speaking, however, I am sure our courts are subjected to fewer 
of these influences than administrative agencies. 


Charges of outright misconduct in office are frequently lev- 
eled against administrative officials. If any of these charges are 
correct, a disgraceful situation exists. The unfortunate thing 
about such charges, however, is that the administrative process 
suffers crippling damage whether they are true or false. I cannot 
recall ever hearing such repeated accusations with respect to 
courts and judges. While judicial robe can hardly be credited 
with creating morality in the one who wears it, courts do have 
a public respect that agencies lack and must acquire. Greater 
care in selection of agency members and continual improvement 
in the character of the career staff may be part of the answer. 
Finally, the same integrity must be expected from administrative 
agencies as we expect from the judiciary. One of the arguments 
advanced by the Bar Association committee for the substitution 
of an administrative court for the N.L.R.B. is that a court would 
provide “a greater confidence on the part of the litigants that 
they are being impartially dealt with.”** Much of this alleged lack 


42 See note 6 supra, at 44 
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of confidence from which administrative agencies suffer must be 
attributed to the Bar itself. Certain segments of the profession 
have sowed seeds of distrust by making baseless or uninformed 
criticisms of administrative agencies. For such persons, what Mr. 
Justice Stone said many years ago, still has application: 


“Addresses before bar associations twenty years ago, 
discussing the rise of new administrative agencies, are 
reminiscent of the distrust of equity displayed by the 
common-law judges led by Coke, and of their resistance 
to its expansion. We still get the reverberations of these 
early fulminations in renewed alarms at our growing ad- 
ministrative bureaucracy and the new despotismof boards 
and commissions. So far as these nostalgic yearnings 
for an era that has passed would encourage us to stay 
the tide of a needed reform, they are destined to share 
the fate of the obstacles which Coke and his colleagues 
sought to place in the way of the extension of the bene- 
ficient sway of equity. These warnings should be turned 
to account, not in futile resistance to the inevitable, 
or in efforts to restrict to needlessly narrow limits 
activities which administrative officers can perform 
better than the courts, but as inspiration to the per- 
formance of the creative service which the bar and courts 
are privileged to render in bringing into our law the 
undoubted advantages of the new agencies as efficient 
working implements of government, surrounded, at the 
same time, with every needful guarantee against 
abuse.’ 


Constructive suggestions regarding the administrative process 
from the Bar and other quarters, are welcome and should be en- 
couraged. But I cannot believe that calling agencies “courts”, or 
cloaking administrative officials with judicial robes will provide 
a solution. In fact, such suggestions obscure rather than meet the 
problem, and three years’ experience as a Member of the National 
Relations Board has led me to this conclusion. 

VI. 


THe NEED TO REDUCE LITIGATION AND SIMPLIFY REVIEWING 
PROCEDURES 


Instead of more litigation, we need less. The proposals of both 
the Hoover Commission and the Bar Association committee would 





43. STONE, op. cit. note 31 supra, at 16. 
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encourage litigation and lengthen administrative proceedings. 
Yet the pressing need in labor-management relations is not ex- 
tended proceedings but quicker decisions. Although proceedings 
before the N.L.R.B. move more quickly than in federal courts, 
they are still more drawn out than they should be. An order to 
bargain after a union has vanished, because it couldn't wait out 
extended administrative proceedings, or an order prohibiting an 
unlawful boycott after the unlawful boycott has destroyed the 
business, are empty gestures. The N.L.R.B. doesn’t have many 
such cases, but frequently charges are withdrawn because the 
process of decision is too slow. What happens when charges are 
withdrawn? More often than not private settlements are made 


in derogation of our national labor policy and even in defiance 


of the law. 


The proposal of the Hoover Commission Task Force to reduce 
the scope of agency review over findings of hearing officers may 
be a step in the right direction.“* The proposal would limit agen- 
cies’ power to reverse the findings of the trial examiner to situ- 
ations where such findings are “clearly erroneous.” The present 
practice at the N.L.R.B. permits reversal if the Board finds the 
weight of evidence calls for a different finding, except for ap- 
praisals of credibility based on the demeanor of a witness, in 
which case the “clear error” test is applied. A recent study, how- 
ever, showed that only forty of 480 cases appealed to the Board, 
or less than nine per cent, would be eliminated by this change.“ 


I would urge even stronger medicine. In addition to limiting 
the Board’s power to reverse findings of fact, appeals to the Board 
might themselves be limited to those cases wherein the appellant 
makes a showing that some major point of law or policy is in- 
volved, or the trial examiner certifies that the case raises an im- 
portant issue not clearly covered by past decisions. Such pro- 
cedure is not unlike the present certiorari practice before the 
United States Supreme Court, except, of course, that the Board’s 
decision, after grant of an appeal, would be subject to full judi- 
cial review. A similar change had been proposed by the staff of 
the original Hoover Commission Task Force on regulatory agen- 
cies.” It has the virtue of eliminating frivolous appeals and 
might also tend to narrow issues by making it futile to employ 
the blunderbuss technique; i.e., making every conceivable excep- 





44. Cooper, Process of Administrative Decision, 44 A.B.A.J. 233 (March, 1958). 
45. Ibid. 
46. See note 27 supra, at 138. 
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tion on the theory that any one might provide the ground for an 
appeal to the courts. The blunderbuss technique rarely distin- 
guishes between important and unimportant exceptions. This 
would be improved under the proposed procedure, for judicial 
review would depend upon bringing only major issues into clear 
focus. 

Although care must be exercised in order not to dilute the 
quality of the decision-making process, every means should be 
explored which can cut red tape and speed up administrative 
decisions. While changes within a bureaucracy do not come easily, 
time-saving procedures would be even more difficult to incorpor- 
ate in the traditional court system. The administrative agency is 
the only hope. 


For example, the result in an unfair labor practice case may 
hinge upon a simple question; namely, whether or not John Smith 
is a supervisor or a rank-and-file employee. In other words, the 
label affixed to John Smith (i.e., “supervisor” or “employee” ) 
will decide the case. A realistic decision can only be made with 
the help of management and workers at the plant. Industrial 
peace requires a quick answer. In this type of case contentious 
courtroom methods are no better, if, indeed, as good, as an honest 
investigation made on the spot; and the courtroom methods can 
never provide a quick answer. In order to protect the rights of 
all concerned, we cannot, of course, dispense with an orderly 
hearing of the facts by an impartial officer of the government. 
But is there any real reason why the findings of such an officer 
should be reviewed again and again? In a close case, of course, 
the first reviewer might easily find grounds for a reversal if he 
has a different reaction to evidence in the record. He might, how- 
ever, have agreed with the original trier had he seen the wit- 
nesses. But if the case is not close, why should there be any re- 
view, unless the trier’s findings are clearly erroneous? At the 
N.L.R.B. we have had cases where the Board, looking at the 
“weight of the evidence”, reversed a trial examiner’s finding only 
later to be reversed, itself, on the same point by an appellate 
court reviewing “substantial evidence on the record as a whole.” 
One such case dragged on for two years. It is doubtful if a de- 
cision given after such a lapse of time, and after expenditure of 
considerable money in legal costs, was anything approaching a 
real remedy for the unfair practices involved. 

Where a litigant has raised an important question of law or 
policy or where he can make a showing that he has suffered a 
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tangible injustice, no one would deny his right to have the matter 
reviewed. Preferably, review should be by a group rather than a 
single person, not only because of the added protection against 
subtle outside influence thus afforded, but also because of the 
value of varied viewpoints and reactions. But if the trier of the 
facts is competent, why should review of his decision be awtomat- 
ic? If the original decision maker is incompetent, he shouldn’t 
be making decisions at all. If he is biased or prejudiced, procedure 
for his disqualification should be invoked. But review procedures 
which proceed from the assumption that the administrative adjud- 
icator is both incompetent AND biased are not only fanciful; they 
rob the administrative process of its greatest asset and cause 


needless expenditures of time, money, and morale. Endless judi- 


cial review of the decisions of administrative agencies is not neces- 
sary, either to protect individual rights or to promote the public 
interest. 


These same considerations apply to the awkward enforcement 
procedures with which our administrative agencies are saddled, 
and which prevent the effective implementing of Congressional 
policy. As it stands today, even when the N.L.R.B. issues an 
“order”, it is not, as Justice Brandeis suggested long ago,” an 
order in the judicial sense. No one has to obey the “order”. 
Actually it is no order at all, but a mere proposal for a court 
order. It can lie around for years, but still remains a piece of 
paper. The piece of paper may have some legal significance, but 
to give it any real force or effect, the Board must petition a 
Court of Appeals for a decree of enforcement and convince the 
court that the order is reasonable and fair.“* There is no burden 
whatsoever on the party “ordered”. The burden of implementing 
the order still rests with the Board. The only exception to this 
rule occurs when back pay is ordered. In such instances the pay 
to which the employee is entitled begins to accumulate at the time 
the order is issued and not when enforced by the Court. But 
even in back pay cases, some respondents prefer to wait and 
see what the Board will do before they will even consider com- 
plying with the order. 

Aggrieved parties ought to be required to object within a 
stipulated period of time, or thereafter be bound by an agencey’s 
decision. Defiance of lawful orders, which now goes unpunished 
until enforcement proceedings are begun in courts, could then 


47. F.T.C. v. Gratz, 253 U.S. 421, 432 (1920). 
48. Note 25 supra. 
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bring the penalty of contempt. Thus, a difficult step in the admin- 
istrative process would be surmounted, and the present incentive 
to disregard Board orders eliminated. 


VIL. 
THERE SHOULD BE ANOTHER LOOK AT PREHEARING ELECTIONS 


Another area of Board procedure, where it is claimed a consid- 
erable saving of time and effort could be effected, is in the represen- 
tation election cases. This is the prehearing election. That is, in 
cases where there appeared to be no substantial issues, the Board 
would hold the election immediately. Then if, after the results 
were in, any of the parties insists that matters are still in dis- 
pute, the Board would hold a hearing to decide these questions. 
This procedure was adopted by the Board in 1945 and followed 
until 1947.° The noticeable result was that subsequent hearings 
were necessary in only about one-fourth of these cases. In other 
words, in three-fourths of the cases, no hearing was necessary 
after the ballots had been counted. This suggests strongly that 
the hearing in representation canes often is little more than a de- 
vice for delay. 

But in the 1947 amendments of the law, the act was changed 
to omit authority for this procedure, apparently at the insistence 
of the House conferees.” The staff of the first Hoover Commis- 
sion Task Force in 1949 recommended that it be re-established 
as a means toward reducing the time consumed in representation 
cases.” 

In its Annual Report for fiscal 1947, the Board reported :” 

“By means of the prehearing election procedure, in- 
troduced in December, 1945, the Board was able to ef- 
fectuate a reduction in the number of representation 
case hearings and Board-ordered elections. Of 626 pre- 
hearing election cases closed in the past fiscal year, only 
172 required subsequent hearings; thus, hearings were 
entirely avoided in 454 cases. After the introduction of 
the prehearing procedure, the number of Board-ordered 
elections declined both absolutely and relatively. In 
the fiscal years 1944 and 1945, Board-ordered elections 


‘ nt Ee Annual Report 3-4 (1947). See also 11 N.L.R.B. Annual Report 


50. Statement of Senator Taft, Congressional Record, June 12, 1947. 
51. Commission Task Force Report, Appendix N, p. 138. 
52. 12 N.L.R.B. Annual Report 3-4. 
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were necessary in over 1,500 cases in each year and ac- 
counted for about 32 per cent of all elections. In fiscal 
1946, the first year that prehearing elections were used, 
the number of Board-ordered elections declined to 1,163, 
or about 21 per cent of the total. In 1947, the first full 
year of the new procedure, the number of elections or- 
dered by the Board itself had dropped to 876, or less 


than 13 per cent of the total.” 


Kven without this procedure, the parties do consent to Board 
elections in a very high percentage of the cases. In fiscal 1957, for 


example, 76 per cent of the elections were held by agreement: 


of the parties. In other words, Board hearing and formal di- 
rections were required in 23 per cent of the elections, numbering 
1,130. However, this varies considerably for no easily discern- 
ible reason, but it usually ranges around 30 per cent. However, 
in fiscal 1951, it was dowr to 12 per cent. With the Board hold- 
ing approximately 2,000 hearings a year, a reduction of even 5 
percentage points in the percentage of cases going to hearing 
would eliminate 250 hearings per year. It also would eliminate 
a delay of 90 days or more in the holding of the election. Both 
of these results seem highly desirable from the standpoint of 
good administration. Moreover, the parties who actually had an 
issue of importance would still have an opportunity for a full 
hearing, without any incentive to drag out the procedure merely 
to delay an election. There is, however, some validity to argu- 
ments made against prehearing elections. The subject should 
be carefully reconsidered. 


After all, the Board does not decide the outcome of elections. 
It merely decides whether or not one should be held. The rea- 
sons for not holding an election are quite clearly marked out: 
such as the statutory bar of only one valid election in a 12- 
month period, or an existing contract as a bar, or that the group 
of employees sought is inappropriate for bargaining. Ordinarily 
it is quite apparent whether or not such issues are present. If 
they are not, then the clear presumption is that an election will 
be held. In this situation, it would seem sound policy to go ahead 
and hold the election so that the employees may express their 
wishes at the earliest possible time. After all, it is the determin- 
ation of their wishes which is the main concern of the whole 
proceeding. 
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Vill. 


CONCLUSION 





Merely changing the name “Labor Board” to “Labor Court” 
would not improve the administrative process. Judicial review 
of final agency action provides an adequate safeguard against 
unlawful or unauthorized action of all administrative agencies, 
including the N.L.R.B. 


Improvements, if they are to be made at all, should tend to 
shorten the time consumed in administrative proceedings. I do 
not believe that an administrative court can do more than stimn- 
late litigation and lengthen—not shorten—the time necessary to 
process disputes. 

Whether the dispute is “administrative” or “judicial”, a liti- 
gant should not be given repeated “days in court”, and a fairly 
conducted hearing before impartial hearing officers should satisfy 
the time-honored requirements of natural justice. Findings ought 
not to be reviewed unless a party can show that they are clearly 
erroneous, nor should every case heard by a hearing officer come 
up for de novo consideration before the agency itself. Agency re- 
view of adversary cases, such as unfair labor practices, might well 
be limited to instances where: (1) there is a showing satisfactory 
to the agency that some important point of evidence, law, or 
policy is involved; or (2) the matter is certified for review by a 
hearing officer. 

While I do not advocate granting contempt powers to ad- 
ministrative agencies, N.L.R.B. orders ought to be made self-en- 
forcing, at least to the extent that the Board is not required to 
go to court every time a respondent fails to comply. The burden 
of appeal rightfully belongs to the dissatisfied party and not 
to the N.L.R.B. Such procedure is only common sense, and, in- 
deed, is the procedure followed in normal judicial proceedings. 
One finds no good reason why a different rule should prevail in 
administrative cases. Finally, if the “Board” becomes a “Court”, 
the “Court’s” orders would have to be self-executing. Why, then, 
make the existence of such necessary powers dependent upon 
“magic words”? Why not let the Board exercise them now? 

Board procedure in representation cases can be streamlined 
considerably by reinstituting the prehearing election procedure 
when circumstances do not indicate substantial issues. 


The foregoing changes would be helpful, but are not sug- 
gested as a panacea for the problems of the administrative pro- 
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cess. They are suggestive of directions only. The real need, of 
course, is swifter procedures. Probably the most common com- 
plaint received at the N.L.R.B., from both employers and unions, 
is: “Will you please get out the decision. We want you to decide 
the case our way, but the really important thing, now, is that 
you decide it.” 


Help must come from the legal profession, but not in the 
form of procedural strait jackets or an insistence upon the 
contentiousness of courtroom procedures. Justice Stone expressed 
this point with the following words: 


“Looking back over the fifty years which have passed 
since the establishment of the Interstate Commerce 
Commission, no one can now seriously doubt the pos- 
sibility of establishing an administrative system which 
can be made to satisfy and harmonize the requirements 
of due process and the common-law ideal of supremacy 
of the law, on the one hand, and the demand, on the 
other, that government be afforded a needed means to 
function, freed from the necessity of strict conformity 
to the traditional procedure of the courts. 

“Rarely in the history of the law has such an op- 
portunity come to our profession to carry forward a 
creative work which would enable the law to satisfy the 
pressing needs of a changing order without the loss of 
essential values.” 

Lawyers should consider this statement before getting too en- 
thusiastic about substituting administrative “courts” for admin- 
istrative “agencies.” 





53. See note 1 supra, at 16-17 
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Senator Morse. Mr. Chairman, again this year in our discussion 
with other witnesses, particularly in my discussion with the Secretary 
of Labor, there was considerable comment on the time schedule of the 
Board in relation to certain tvpes of cases. As you will find from the 
transcript. the Secretary of Labor frequently said that he thought 
that the Board was the agency to which my questions should be 
directed. 

Tn the interests of saving time, I will tell you what I would like for 
the record : 

I imagine you have it all compiled—knowing something about the 
efficiency of the two assistants you have brought with you today, 
anyway. 

I would like to have for this record your compilation on the time 
schedule in the handling of different tvpes of cases, unfair labor prac- 
tice charges by employers, unfair labor practice charges by unions, 
priority cases, to the end of determining whether there is merit in the 
point of view already expressed in this transcript that under the ad- 
ministration bill the time factor would be weighted in favor of the 
emplover against the union. 

In the administration bill, for example, the employer could come in 
and get an injunction in certain types of cases. 

The bill does not provide a corresponding right to the union. 

One of my criticisms of the administration bill in my colloquy with 
ee Secretary of Labor, was that if the administration bill wanted to 
be balanced, it ought to give the same injunctive rights to unions that 
it does to employers. 

Mr. Mitchell kept talking about the pretrial investigation as though 
it balanced the bill. 

Could you tell me in what way a pretrial investigation would be of 
help to a union in such cases that were discussed by the Secretary as 
this one: namely, the union was seeking to organize the employer's 
shop. The employer fired five employees because he noticed that they 
were engaged in organizational activities, and the union stretched a 
picket line. The employer sought to proceed under the administration 
bill, assuming that it was the law, to the courts for injunction. The 
union also charged unfair labor practice on the part of the employer. 

On the average, how much time do your statistics show this union 
would have to wait for a determination of that unfair labor charge 
against the employer? 

I would like to have that type of question answered. In fact, I 
would like to have you take my colloquy with the Secretary of Labor 
and every time the time factor was raised; have someone on your 
staff prepare a memorandum that would present the facts from the 
standpoint of the Board's statistics as to what the time differential 
would be with respect to the processing of the union case in comparison 
to the processing of the employer's case. This is going to be, in my 
indgment, one of the important points in the executive discussions of 
this committee. 

I am not asking you to talk about the merits of the administration 
bill. I am seeking only the facts that your statistics show on the 
fear that I expressed that the administration bill as it would be ad- 
ministered would be to the advantage of the employer and to the 
disadvantage of the union in the types of cases that I talked to the 
Secretary of Labor about. 
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I think, Mr. Chairman, we can save a lot of time if we lay out that 
problem and let the Board through one of their staff members who 
is competent to do it, give me the “memorandum that my questioning 
of the Secretary would ‘show I need. 

Mr. Lerpom. We will be glad to undertake to do that, Senator. 

Senator Morse. Now we had another general subject matter that 
I talked to the Secretary about and that was on this question of 
restricting recognition or organizational picketing. 

It seemed to us that the administration bill would prevent such 
picketing which some of. us at least thought ought to be permitted, 
the type of picketing that presents in a peac eful manner the union’s 
point of view as to what is wrong with its labor relations with a cer- 
tain company. 

I am sure the Secretary of Labor was surprised to hear me say I 
am for peaceful picketing, period. 

I find myself unable to reconcile free speech with any limitation 
upon peaceful picketing. I think I can give this as an example: 

One restaurant in a town is unorganized. There is no doubt about 
the fact that its employees do not want to be organized. We may 
not have in such a specific case their views as to why they do not 
want to be, but they do not want to be; the union that wants to 
organize them just wants the consuming public to know they are not 
organized and wants me as a restaurant goer to know when I make my 
choice of going into that restaurant to eat Iam going into a restaurant 
that is unorganized. So they stretch a picket in front of that res- 
taurant and all the sign says is “This restaurant is not organized.” 

I discussed with the Secretary that type of picketing which I am 
all for. 

Self-respecting union men and women are being asked to go 
through a picket line that is stretched in protest. I am enough of 
a realist to know you are only buying trouble in a democracy if we 
try to restrict that kind of freedom; so I have a great deal of dif- 
ficulty with the administration bill on that kind of a picket line. 

I am satisfied that if we put it into legislation we are going to buy 
trouble in the future: more labor unrest. You are not going to stop 
the struggle of free men and women for better working conditions by 
passing a law that in effect sends them through that kind of a picket 
line. 

So I need some help from the Board in regard to some definitions. 
I am for picket lines that are peaceful. I am for restricting the so- 

called illegitimate picket line such as I tried to define in my decision 
in the West Kiska case where I found a collusive picket line that was 
set up in order to help a union violate a contract that it was legally 
bound to carry out. 

Of course, such an illegitimate picket line may be a peaceful one, 
but it is directly in violation of the clear contractual legal ability, 
based on fraud as that one was. 

I engaged in this little monologue with you before I asked the ques- 
tion, because, when I say I am for peaceful picket lines, I want the 
record to show I am not for illegitimate picket lines. 

So we get into the question of definition of legitimacy in respect 
to picket lines. 
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So with that in mind, with that as sort of a preface, I ask you these 
questions. 

Part of our concern is with regard to what we thought was sufli- 
cient guidelines for the officials such as yourself to apply in carrying 
out the provisions of the administration bill or the Kennedy bill or 
any other bill. 

Sut in the administration bill on page 62, line 14, we have an inter- 
esting phrase, “sufficient interest.” 

The Secretary of Labor kept referring to it. I would give him a 
hypothetical and he would say, “Oh, but there would be a sufficient 
interest.” 

I am always somewhat of a stickler about words such as “suffi- 
cient interest.” They are what I sometimes call for want of a better 
term, “emotional sanctions.” They include a lot of feelings. 

You say to the average person, “Oh, but the employer and the 
union has a sufficient interest in that case for the Board to take 
jurisdiction.” 

And my response, “Show me the handle for me to get a hold of 
there. What is the definite handle that 1 can get a hold of so that I 
know I have got a hold of ‘sufficient interest’ ?” 

I am always wary of discretion. Watch out in the administration 
of the law for the exercise of discretion. The less of it the better. 

And so I would like to ask you, do you think that a phrase such as 
“sufficient interest” should be interpreted as you interpret “substan- 
tial number” under the Taft-Hartley law in the case of election pro- 
cedure ¢ 

Now, if I read your cases right, “substantial number” doesn’t mean 
just a few, but it doesn’t necessarily mean many. You have got a 
limited bracket there. 

Do you think that the phrase “sufficient interest” would be capable 
of such a limitation by precedent over, say, 50 or 60 cases, or do you 
agree with me; because I want you to know what my position is— 
do you agree with me, as I said to the Secretary, that “sufficient in- 
terest” is not susceptible of that definitive limitation by precedent as 
the Board has found the phrase “sufficient number” ? 

Mr. Lervom. I would say that we would not necessarily be bound 
by the rule that we have laid down for an adequate showing, for in- 
stance, in a petition for an election. That is the figure of 30 percent. 

If 30 percent of the employees involved in a given unit petition 
for an election, we say that this is an adequate showing. Anything 
less than that we say is not enough of a showing to warrant our hold- 
ing an election. 

Conceivably, this “sufficient interest” would get some such interpre- 
tation, but of course this is in a different context than the other 
language. 

Senator Morse. Yes. 

Mr. Lreepom. So that I would say we wouldn’t necessarily be bound 
by that precedent in the interpretation of this language. 

Senator Morse. I did not mean that you be bound, Mr. Chairman. 

Mr. Lerpom. No. 

Senator Morse. But I am going to ask you in your judicial experi- 
ence whether or not you think there is any basis for my view that it is 
much easier to define “substantial number” because that has more 
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objective characteristics to it that it would be to define “sufficient 
interest.” 

What is objective about “sufficient interest” ? 

In “substantial numbers” you have got number limitations that you 
can set out definitively, but with the term “sufficient interest,” where is 
your check on the judicial mind that is going to apply the term? I am 
sure after reading your article that we would not find ourselves too far 
apart on this legislative requirement : that when we pass legislation u 
here on the Hill, we should give you gentlemen in the executive branc 
definite criteria, clear definitions and indisputable limitations of 
authority within which you must exercise your discretion if we are to 
avoid capricious discretion which is, of course, always a threat to 
government by law. 

Mr. Leepom. That’s right. 

Senator Morse. Hardly anything could be worse than capricious 
discretion. 

Now this term “sufficient interest” scares me in the administration 
bill. I can see subjectivity, I can see discretion by whim and the 
predilections of the judge or the administrator. 

I see nothing in the phrase “sufficient interest” that gives me any 
assurance that the decision I would get in behalf of the client would 
be the same if I went before you or X, Y, or Z. 

Now, we know all about human frailties, but the perfect administra- 
tion of justice under any statute means the end result would be the 
same no matter who is sitting on the bench. 

What I am asking you is whether or not my criticism—and I 
criticized this when Secretary Mitchell was before us—my criticism of 
“sufficient interest” in the administration bill as not being susceptible 
of a definition so clear that it will result in uniformity of application 
is a meritorious criticism. 

Mr. Leepom. Did I understand, Senator, that you were suggesting 
that it would possibly be better to substitute for “sufficient interest” 
language that there is a “substantial number”? 

Senator Morse. No; I was just simply using the definition in the 
Taft-Hartley law, the term in the Taft-Hartley law “substantial 
number” by way of an argument by analogy to make my point that I 
think “substantial number” is subject to objective determination much 
more than “sufficient interest.” 

I am talking here about the definition of a legal concept that they are 
asking us to adopt in the administration bill, and I am trying to 
flag it as dangerous. 

If you adopt that language, you are buying trouble. One of the 
troubles that you are likely to buy is arbitrary discretion on the part 
of the administrator; this is bad legislation. I would just like to know 
in your judicial experience if you would not find yourself in more 
difficulty trying to figure out what “sufficient interest” is in a case to 
which this section of the administration bill is applicable than you do 
find in your National Labor Relations Board cases in applying a cri- 
terion that is more objective, I submit, namely, “substantial number.” 

Mr. Lerpom. I think that the words “substantial number” would 
perhaps reduce our problem all right in interpreting the statute. 
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Of course, it may not have been the desire of the framers of the 
proposed bill, the proposed law, to limit the consideration to numbers. 
ow, I really do not know what other circumstances might be fac- 
tors in determining whether or not there is a sufficient interest in a 
given situation, but there might be something besides numbers that 
would be rather important and would not be entitled to consideration 
if the language were “substantial number” rather than “sufficient 
interest.” 

Frankly, Senator, I cannot be of much help on that. ) 

Senator Morse. You see, it is a very important problem of defini- 
tion, because don’t forget what flows from its determination, a manda- 
tory injunction or no injunction. That is how important it is. 

Besides, if there is not a sufficient interest, bingo. You have got a 
mandatory injunction then and there, with all of the final results that 
mandatory injunctions in labor cases can very well result in. 

Any further help you can give us would be appreciated. I wanted 
to reiterate this today, because I think it is one of the great weaknesses 
in the administration bill. 

On line 18, page 62, you have the phrase “for a reasonable time.” 

Now, a strong employer might not at all be affected by a picket line, 
whereas a weak employer might be immediately affected by a picket 
line, and that raises questions as to whether or not that is sufficiently 
definite and certain. 

How does your agency feel about making such judgments when leg- 
islation contains that kind of language? 

Do you have difficulty in determining what “a reasonable time” 
would be in different fact situations? 

Mr. Leepom. Yes; I think that isa problem. 

If there was some way without making this statutory language so 
fixed that it makes the thing unworkable, any further guidance than 
this broad language of a reasonable period of time, of course, it would 
be helpful to us in the administration of the act. 

Senator Morse. I am taking this time, Mr. Chairman, to discuss 
this with the Chairman of the Labor Relations Board only because 
of his writing in the “Law Review,” and because here is a man that has 
to try constantly to apply the standards that we hand down on legis- 
lation; and, of course, f think a pretty bad job was done on the Taft- 
Hartley law and a worse job is proposed now, with just such indefinite 
criteria as “reasonable time” as we find it used in the bill. 

Senator Kennepy. Senator, on page 60 of the testimony, Secretary 
Mitchell stated that he had pointed out to you that the problem of 
“sufficient interest” would vary from case to case and fact to fact, 
oe think it is quite helpful to have this matter explored in some 

etal. 

Senator Morsgr. That is what I want to talk to the judge about; 
that point of view of the Secretary of Labor I just reject completely. 
That scares me. 

And he testified in all sincerity and, I believe, believes that it ought 
to vary. I don’t. 

I think we owe you gentlemen down in the administrative branch— 
and I have been down there—I think we owe you legislation so 
definite in its standards and its definitions that you are reduced to 
the minimum exercise of discretion, and I do not imagine you dispute 
me on that if we can draft such legislation. 
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Mr. Leepom. No. I mean the more certain that any act is that we 
are going to administer, the easier it is for us; although I think you 
will agree with me too, Senator, by reason of your vast experience 
with the law, that sometimes it is objectionable to have a statutory 
enactment too binding. 

Senator Morse. You don’t want a straitjacket. 

Mr. Leepom. I don’t want a straitjacket. 

Senator Morse. I want it so clear in its definition that it is going 
to be uniform in its application so that each individual gets the same 
rights before the same tribunal. 

{r. Leepom. That is right; it should be that. 

Senator Morss. That is the objective. 

Mr. Leepom. Yes. 

Senator Morse. One other question and I am through, which is 
pretty good forme. [Laughter. ] 

I am still a little surprised at the administration bill that I think 
would lead, as far as the limitations upon the jurisdiction of the 
Board are concerned, to granting more authority to non-Federal 
agencies in the interstate commerce field. This would result in a lack 
to uniformity in the labor relations law. 

My question is this: Would you find yourself very much at variance 
with any legislation we passed delegating any administrative or quasi- 
judicial authority to your trial examiners, or to a regional National 
Labor Relations Board, if you decided upon that approach, or to the 
giving of some jurisdiction to some State agency like the New York 
board, but with the understanding that the policies of that subordinate 
board must be carried out in conformity with the National Labor 
Relations Act? 

What disturbs me is that we are moving in the direction of having 
a different national labor relations law and policy in interstate com- 
merce cases in States X and Y, in comparison with States A and B. 
Forgetting the economic consequences, I say that is irreconcilable with 
this conception that on the same subject matter under the same 
jurisdiction the law ought to be uniform and the same. 

That is the basis of my opposition to the right-to-work laws. They 
are indirect amendments to the interstate commerce clause of the 
Constitution, that is their effect. 

I fought them in the last campaign on that legal principle. I 
am against right-to-work laws, because I don’t think that we have 
any right to apply Federal law to an employer in State X, and then 
let a State come along and apply a law different from the Federal 
law in State Y, because they have better chances of controlling the 
legislature, if you want to be frank about it. 

What is uniform about that? I was frank enough to say it consti- 
tuted a great injustice in this country. I am against it in all its 
forms. 

I think we ought to have uniformity of justice. Well, I always 
take the position I have no right to sit up here and put a witness on 
the receiving end when I ought to take the receiving end myself. 
What is wrong with this philosophy ? 

Mr. Lrxpom. Senator, I regard you as the leading preemptionist, 
the leading Federalist, in all of Congress. 

Senator Morse. That is a great compliment. I appreciate that. 
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Mr. Leepom. I think you state your case very well. I don’t like to 
get into a discussion of political philosophy. 

Senator Morse. I don’t want you to. 

Mr. Lerpom. And you don’t want me to. We will seek, that is, if 
any of us Republicans are around long—I use the term “us” loosely— 
but I will say we will seek to administer the law as Congress writes it, 
and if somehow or other a law is passed that gives our regional direc- 
tors or our trial examiners more fal authority than they have in this 
area, we will put up with it. We will do the best we can. 

And maybe you suggest a solution. There is certainly going to 
have to be a exploration in that field, because that is pretty new 
ground, I think. But when it comes to taking the law as presently 
written and giving us the full load of all enterprises which affect 
commerce but are quite purely local, we would be swamped and the 
bigger cases that really have an impact on commerce are going to 
suffer. 

I don’t know whether that is any kind of an answer to what you 
have said. 

Senator Morse. Yes; it is. Along the lines of Senator Prouty’s 
question, I think Senator Prouty raised a good question here, and 
the chairman suggested that maybe we could model something after 
a writ of certiorari proceeding for certain cases, at least. The only 
point—I am not going to lose sight of the point—is the dedication 
to the proposition that I want any employer or any union or any 
citizen anywhere in the country to get the same justice on a Federal 
matter; and I am not interested at all in surrendering to the low labor 
standard States in this country by giving them, by surrendering juris- 
diction over interstate commerce, what they couldn’t get if they tried 
to repeal the interstate commerce clause. 

It is these abstract principles that determine the kind of govern- 
ments you have. Give the average American an abstract problem 
dealing with the philosophy of government, which determines des- 
tiny in the last analysis, and they usually say, “See, that is what 
happens when they put a professor in politics.” But we have got to 
come to grips with these abstract principles, and I am at least glad 
to see this, both this year and last year, that I don’t read anythin 
into your testimony that would give any erent to the advocacy o 
a lack of uniformity in the application of the interstate commerce 
clause. 

That is all, Mr. Chairman. 

Senator Kennepy. Senator Randolph. 

Senator Ranpotew. Mr. Chairman, Senator Morse, Senator 
Prouty, perhaps you gentlemen will indulge me this story from my 
hometown. We had a justice of the peace, a very estimable gentle- 
man, and when a client, a person in court with a legal matter came 
before him, I remember hearing him state over and over again, 
“The law is very clear on this point, but you come back tomorrow 
and I will discuss it with you.” hen hter. | 


I heard that many, many times. I see what you are saying here 
today, Senator Morse, about being certain as to just what the law 
intends or implies. 

I recall, and I am sure all of you recall who have served in the 
Congress, that many times we have taken the floor and have said 
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that an agency in question was violating the intent of the Congress. 
I have heard that at least 50 times on the subject of the intent of 
the legislative branch. Perhaps that comes about by the very matter 
that you, Senator Morse, are discussing. What is the definition of 
reasonable? What is the definition of substantial? I think that 
insofar as we can be definitive in our language in the drafting of 
legislation, that such procedure is all on the plus side. 

I will want to agree with Chairman Leedom, and also with Senator 
Morse, because there is an area of agreement, especially about the 
need for certain flexibility of administration. I also see the danger, 
while advocating definitive language, of straitjacketing. 

There has to be, insofar as possible, a cushioning within any meas- 
ure when it is presented to an agency, to administer. 

I wonder if I might be allowed for the record to go back 24 years, 
when I was a Member of the House of Representatives, and recall 
the passage by the Congress of the National Labor Relations Act, 
under which you, Mr. Leedom, are serving today. I do it for this 
purpose: It was in 1935 when that enactment took place. I recall 
that Senate bill 1958, during the first session, was passed in the Sen- 
ate by a vote of 63 to 12; 19 members did not vote on that issue. In 
the House, Senator Morse, there was a voice vote, and then we took 
the matter to conference, and after the conference the Senate acted 
by a voice vote, as had the House when the bill was originally before 
us. The House voted on the conference report 132 to 45. 

Now, the reason I refer to the creation of the National Labor Rela- 
tions Board was to indicate that in those years among Members of 
Congress, with the almost terrifying distress in this country, that 
there was a desire on the part of the membership, regardless of party, 
to see and to sense the mak for such legislation. 

I think that its judgment has been justified, Chairman Leedom. 
When you come today and speak of a backlog of cases, it is under- 
standable, because we have this constant bogging down in carrying 
through the very best principles written into law when we attempt to 
carry out the provisions over a period of years. 

I would sale hope that as we look back and think of the origination 
of the law under which we operate. It wasn’t very long after it 
became the law that there were efforts in the Congress to emasculate 
it. And so today, I think we are alerted, through your helpful testi- 
mony and the answering of questions, in as more or less formal pre- 
sentation, once again with the responsibility, Mr. Chairman, in this 
necessary field of labor-management reform legislation. 

I only hope in the vote in the 86th Congress there will be a lack of 
substantial opposition to S. 505 as I have recounted transpired in the 
creation of the Board, itself. 

That is all. 

Senator Kennepy. Sixty-three to twelve would be very good. I 
would settle for that right now. 

Do you have any other questions? Senator, the other day we agreed 
that because Senator Goldwater would not be here, Mike Bernstein, a 
very able man of the staff for the minority, would be free to ask some 
questions, and we are glad to have him. 

Mr. Bernstein. Mr. Chairman, these questions that Senator Gold- 
‘water had prepared deal mainly with the problem of “no man’s land,” 
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and he has a few questions dealing with secondary boycott activity and 
minority picketing. 

It does not require the chairman to make any interpretations of 
either of the bills, but they do seek certain specific information which 
I think he is in position to give. 

Some of them have already been covered by your questions, and I 
will try to eliminate what duplicates your questions. 

Judge Leedom, the McClellan committee in its interim report of 
last year recommended that where the National Labor Relations Board 
refuses to assert its jurisdiction over certain labor disputes, and I 
quote: 

Any State or Territory should be authorized to assume and assert such juris- 
diction over such disputes. 

This recommendation was the result of evidence before the com- 
mittee clearly indicating that some of the racketeering and corrup- 
tion found to exist in some segments of the labor movement had as 
its chief victim small employers and their employees over whom the 
Board refused to assert jurisdiction. 

These victims found themselves in a legal “no man’s land” with 
no access to any tribunal either Federal or State. 

The McClellan committee’s recommendation was for legislation de- 
signed to correct this situation. 

The administration bill, S. 748, which Senator Goldwater intro- 
duced some time ago, contains the following provision : 

The Board in its discretion may, by rule or otherwise, decline to assert juris- 
diction over any labor dispute where, in the opinion of the Board, the effect of 


such labor dispute on commerce is not sufficiently substantial to warrant the 
exercise of its jurisdiction. 


Nothing in this Act shall be deemed to prevent or bar any agency or courts 
of any State or Territory— 
including certain Territories— 


from assuming and asserting jurisdiction over labor disputes over which the 
Board declines pursuant to paragraph (1) of this snbsection to assert juris- 


diction. 

Judge Leedom, in your opinion, would this provision in the admin- 
istration bill be adequate to authorize the States to act in cases in 
which your Board has refused to entertain ? 

Mr. Leepom. Yes; I think so. 

Mr. Bernstern. I just ask whether it is adequate to permit the States 
to act in cases where the NLRB refuses to act. 

Mr. Leepom. Yes, sir; I think it would be. 

Mr. Bernstein. Now S. 505, the bill introduced by Senators Ken- 
nedy, and Ervin, in dealing with this question in effect compels the 
NLRB to assert its full jurisdiction in all cases where it has juris- 
diction. The language is: 

The National Labor Relations Board shall assert jurisdiction over all labor 
disputes arising under the National Labor Relations Act as amended. 

There is a proviso, and I don’t know whether you have read it, but 
would you say that the proviso which permits the NLRB under S. 
505 to cede jurisdiction is substantially identical or is it Seas 
aes from the present proviso under section 10(a) of the existing 

aw ¢ 

Mr. Lrepom. I would have to take a look at the proviso in S. 505. 
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Mr. Bernstein. The only difference in the language, as I read it, 
is that S. 505 includes the language “or kinds of cases” in two places. 
Otherwise the language is identical. 

Mr. Lerpom. I wonder, Mr. Bernstein, if it would be satisfactory 
with the chairman, if I could file an answer to that? I would have 
to take a careful look at the provisions. 

Senator Kennepy. Yes, fine. 

Mr. Bernstein. That brings me to the next question : 

If the language were substantially identical, would you have any 
hope of being able to cede jurisdiction under the new language which 
would be any greater than what you have had in the past ? 

Mr. Lerepom. If the language in Kennedy bill isn’t substantially dif- 
ferent from the language under the present act, then I would say there 
isn’t any substantial prospect of salen anything to the States. 

Mr. Bernsrern. In both the Kennedy bill and the present law, one 
of the requirements for ceding jurisdiction is that the State statute 
be not inconsistent with the corresponding provision of the Federal 
law, nor that it shall have received an interpretation inconsistent with 
the Federal interpretation. 

Wouldn’t you say it is true that even where two statutes in two 
different jurisdictions are identical in language, they probably will 
receive interpretations by the respective agencies and courts in those 
two jurisdictions which will differ frequently and sometimes sub- 
stantially ? 

Mr, Leepom. I don’t know whether your question included the 
words “probably would be.” I don’t know that I would say it proba- 
bly would be, but I would say there is a good chance that they might 
be differently interpreted, a substantial difference in interpretation. 

Mr. Bernstern. Therefore, even though the language in the two 
statutes were identical, if their interpretations were different, incon- 
sistent, you could not cede jurisdiction under the present language 
of the proviso of 10(a). 

Mr. Leepom. It seems to me that would follow. 

Mr. Bernstein. And that would be equally true under S. 505 if it 
carried over that present language ? 

Mr. Leepom. Yes, it would seem to me that would be true. 

Mr. Bernstern. Is it not true, then, again on the assumption that 
the provisos are substantially identical, that the practical effect of the 
provision on jurisdiction in S. 505 would soul the Board to enter- 
tain every case in which there is more than the very minimum con- 
nections with interstate commerce, what the courts call de minimis, 
even cases involving businesses which are primarily local in nature 
and whose impact on interstate commerce is remote and insubstantial, 
such as the corner drugstore, or the corner grocery shop, for example? 

Mr. Leepom. Well, I would have to preface this answer with the 
statement that I would have to take a look to compare the cession 
language of the Kennedy bill with the present act. 

Assuming there is no substantial change that would increase the 
prospects of really ceding, then I would say the Kennedy bill as 
drafted would require us to take the small enterprises to which you 
have referred. I am not sure how Senator Kennedy interprets the 
bill, but that is the way I would interpret it. 
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Mr. Bernstretn. You have already indicated that you can’t give the 
committee a figure on how many additional cases you will be required 
to handle if you have to take all the jurisdiction. 

You have already indicated that last year the NLRB received a 
substantial increase in its appropriations, and that you were able to 
increase your staff, both in the regional offices and in Washington. 

Now, since that change, then, since that time, you have adopted a 
new set of standards which authorizes you to entertain a greater 
number of cases than under the so-called 1954 jurisdictional standards, 
is that correct ? 

Mr. Lervom. That is correct. 

Mr. Bernstetn. Have yo: any information which indicates whether 
since these two events occurred, that is the change in your standards, 
together with the increase in your appropriations and your staff, your 
backlog has increased or decreased ? 

Mr. Lerpom. I think, Mr. Bernstein, we will have to file a memo- 
randum on that, because I don’t believe we have the figures on the 
significant dates right at our fingertips. 

Mr. Bernstern. Is it not true both in unfair labor practices and in 
representation cases where there was any contested issue, only the 
Board itself, and not any of its subordinates, is authorized by law 
to make the final decision ¢ 

Mr. Leepom. That is right. 

Mr. Bernstetn. Is it not therefore true that no increase in money 
and personnel, no matter how large can, beyond a certain point, solve 
the problem of the Board’s backlog; that the five-member Board itself 
is under the law the unavoidable bottleneck which cannot be widened 
beyond the physical capacity of its five members to decide cases and 
the limitations inherent in the time available to them? 

Mr. Lerepom. Yes, taking your question literally, the Board can’t 
be extended beyond its physical capacity to decide cases. 

Of course, increasing the staff 1s very helpful in increasing the 
number of decisions you can make, but there comes a limit finally to 
what five men can do in the way of making decisions. 

Mr. Bernstern. This is the point that was raised by Senator Morse 
about the possibility of decentralization. 

Mr. Leepom. Yes. 

Mr. Bernstern. You have already testified about your backlog as 
of December 31, 1958. Senator Goldwater was given an estimate that 
if on that day, December 31, 1958, with a backlog of over 6,500 cases, 
that if the Board had stopped taking any new cases at all, it would 
have taken it approximately 2 years to clean up the existing backlog. 

Would you care to venture an opinion on the approximate correct- 
ness of that estimate? 

Senator Kennepy. You can give us that answer in your memo- 
randum, if you would like. 

Mr. Bernstein. Yes, if you have no opinion, why, that is all right. 

Mr. Leepom. We will give you an answer to that in a memorandum. 

Mr. Bernstern. Is it not true that if the Board were compelled to 
entertain every case over which it held jurisdiction, its backlog of 
pending cases would be substantially increased and the time lag in 
deciding them would be much longer than it now is, whatever that 
may be? 
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Mr. Lerepom. That is a speculative area, but I would say that is so, 
that the time lapse would be extended and the backlog would increase 
substantially. 

Mr. Bernstein. Here is a question you don’t have to answer. It 
isn’t 

Senator Kennepy. I must say we are going into these bills now, and 
I am going to have to get into some of these questions myself; Tam 
glad to have the answers for information, but I just want to say I 
feel I will have to ask some questions in this area myself. 

Mr. Bernstern. This is a question on which your opinion may 
not be of any greater weight than that of anyone else. 

Mr. LEEDOM. Mr. Silv erberg says he has some data here that bears 
on the question as to the length of time it would take to clean up our 
backlog, and is on the assumption we would have nothing else to do 
but clean up the backlog. 

Mr. Sirverserc. The relevant figures, Mr. Bernstein, are these: 

In the past fiscal year, the Board handled nearly 15,000 cases, 
receiving cases and disposing of them. 

Taking the period at the end of December, as I get your question, 
if the Board did not get any more cases, it would require 2 years to 
dispose of them. But we have 6,500 cases of which only 447 were 
pending before the Board; only 119 involved unfair labor practices 
and the remainder were representation cases. 

Mr. Bernstein. The others were at a lower stage ? 

Mr. Sriverserc. All below the Washington level; which means just 
about a bit over 6,000 of them were not in Washington. 

When we talk about a case requiring 15 months to be handled to 
conclusion by the Board, we are talking about the litigated, the con- 
tested case. In other words, we are talking only of 447 cases, and not 
6,500. Soto talk in terms of 2 years to dispose of the 447 cases pending 
before the Board as of now is somewhat unrealistic. 

Mr. Bernstern. All right. 

Mr. Sitverserc. Because in the course of a year, even while the 
agency is receiving additional supplemental matters, the Board will 
decide well over 300, nearly 400 unfair labor practice cases themselves. 

So if we were to get an insulation period, so to speak, we could 
address ourselves to those 447 cases in fairly short order. 

Mr. Bernstern. Is it not true that in the main, the only secondary 
boycott cases to come before the NLRB are those which are allegedly 
illegal under existing law as construed by the Board and the courts, 
allegedly illegal? You may decide they are not, but the charges that 
are filed allege illegality under existing law ? 

Mr. Stiverserc. That is true of every charge; yes. 

Mr. Bernstern. Is it not also true that there are many cases of eco- 
nomic pressure against secondary employers, using the tern. “em- 
ployers” in the dictionary rather than the Taft- -Hartley sense, which 
do not come to the attention of the NLRB because they are legal under 
existing law? Itis just your guess as well as anybody else’s? 

Mr. Stuverserc. Well, I would guess yes and no, because there have 
been cases, and Mr. Constantine can bear me out, where, using the dic- 
tionary sense of “employer,” parties have filed allegations of illegal 
secondary boycott, and it was Smaasanl eventually in the field office, 
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as well as in Washington in some instances, that the “employer” was 
defined by the dictionary but not by the statute. 

Mr. Bernstern. Now, I have some figures here which I would like 
to submit to you in connection with secondary boycott activities by 
the Teamsters Union, allegedly illegal under existing law. 

Of 372 charges of illegal secondary boycott filed with the NLRB in 
1955, I am advised that 132, or 32.8 percent were against the Teamsters. 
I will give you these figures and you can either comment on them or 
submit a memorandum. 

Of 447 charges of illegal secondary boycott filed with the NLRB in 
1956, 126, or 28.2 percent were against the Teamsters. 

Of 506 charges of illegal secondary boycott filed with the NLRB in 
1957, 161, or 31.7 percent were against the Teamsters. 

And in 1958, of 520 charges of illegal secondary boycott filed with 
the NLRB, 118, or 22.7 percent were against the Teamsters. 

I am also informed that the percentage of illegal secondary boycott 
charges against the Teamsters in the years preceding 1955 back to 
the enactment of Taft-Hartley, is considerably in excess of 30 percent. 

I merely wish to point out that in the total union membership of 
about 17 million in the United States, the Teamsters, with about 1.5 
million, or less than 10 percent of the total, have been charged with 
illegal secondary boycotts in about 30 percent of the cases, that is, 
at a rate more than three times greater than the rest of the labor 
movement. 

Judge Leedom, the NLRB in October 1957, decided the Curtis 
Brothers case in which it held that minority picketing under certain 
circumstances constituted an unfair labor practice on the part of the 
union. 

It is my understanding that beginning with that case, and including 
it, there had been 14 cases before your agency in which it was alleged 
that minority picketing was being conducted in violation of the prin- 
ciple of the Curtis case. 

I have been advised further that 7 of these 14 cases, or 50 percent 
of them, involved the Teamsters Union, and that 3 of these 7 cases 
also involved charges against the Teamsters of illegal secondary boy- 
cott activity. 

Could you tell us if that information is correct? If you don’t 
have the answer, you can submit it. 

Mr. Leepom. We will have to file a statement as to whether it is 
correct or not. 

Senator Kennepy. Those are all very helpful. I would just like 
to ask a couple of questions suggested by the last questions. 

In the Curtis case, as I understand the Board’s decision, you have 
found that to picket after an election of another union is, in your 
opinion, against the Taft-Hartley Act. Is that correct? 

Mr. Leepom. That is right. 

Senator Kennepy. Now, the only court test of this view it has 
been held, 2 to 1, that the Board is wrong; is that correct ? 

Mr. Lerepom. That is correct. 

Senator Kennepy. It has now been appealed to the Supreme Court, 
but you have been interpreting these cases along the lines that you 
interpreted the Curtis case; is that correct? 
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Mr. Leepom. Yes. The Board is still applying its own interpreta- 
tion of the law according to the Curtis case. 

Actually, a petition for certiorari has not yet been filed with the 
— Court, but I would say that case is headed for the Supreme 

ourt. 

At this point there is not a disagreement between circuits on our 
decision, the principle—— 

Senator Kennepy. There is what? 

Mr. Lrxrpom. There is not a disagreement at this time, between 
circuits, and that is a factor that the Supreme Court considers in 
determining the granting of certiorari, the fact that circuit courts 
are in a disagreement or not. We had the same issue in another cir- 
cuit court just within the past week, but the case was decided without 
reaching this principle, the Curtis principle. In the Alloy case the 
picketing aspects of the case were not reached. 

Senator Kennepy. How does the Curtis case fit in? Have you 
any cases where there has been an election and no union has won and 
does the Board by its decision permit picketing to continue? 

Mr. Leepom. No, under the Curtis case it doesn’t but there are 
qualifications. 

Senator Kennepy. What we were concerned about the other day in 
talking with the Secretary was the provisions of the administration bill 
which provides that an injunction can be issued in a case where there is 
organizational picketing without sufficient interest, and for excessive 
time. 

I was concerned about a situation in which the union might claim 
that they were picketing against an unfair labor practice. Now, I 
would like to ask you two questions: 

First, let us assume the administration bill was law. 

Mr. Leepom. Yes. 

Senator Kennepy. You would be asked by the employer to get an 
injunction. The union under this hypothetical case would say, “Well, 
we are not picketing to organize. We are picketing against an unfair 
labor practice, against pressure, excessive pressure by the employer 
during the organizational campaign, and so on.” 

Mr. Lrrpom. Yes. 

Senator Kennepy. The Board would be permitted to issue an in- 
junction against the union, on behalf of the employer on his charge 
of organizational picketing. How long, then, might it take for the 
union’s charge of an unfair labor practice to be heard by the Board, 
and would they during a period of time be without the picketing 
remedy ? i 

In other words, would one be subject to an immediate injunction 
and the other be subject to the normal delays of unfair labor practice 
cases which might take 1 year, 2 years, or 3 years? 

Mr. Leevom. I am not sure how the legal department of the Labor 
Department or the Secretary interpret that provision of the act as to 
whether or not it is designed to permit an injunction where the picket- 
ing is against an unfair labor practice or occasioned by an unfair 
labor practice. 

Senator Kennepy. It is two countercharges. The union says it is 
picketing against an unfair labor practice, and the employer would 
say they are picketing to organize. 
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Mr. Lrepom. Yes. Then assuming—and accepting the question as 
you put it, that there is a picketing which would be subject to injunc- 
tion—the injunction would be granted, some of the courts are pretty 
reluctant to extend the injunctions indefinitely until we decide the 
basic case. 

But I do not recall any instance where the court has vacated an 
injunction. They have threatened to vacate some if we did not come 
down with our decision rather quickly. : 

Senator Kennepy. I do not want to involve you in the present bill, 
because I am anxious that you do not do that. What I am trying 
to get at is whether you have countercharges with the claims of one 
group given a priority by law over the other group because of the 
type of offense that one might commit. 

Take a secondary boycott case or a kind of case where you might 
get an injunction under the Taft-Hartley Act, and then the union’s 
countercharge against the employer with an unfair labor practice 
which is subject to a slower procedure of the Board. Have you had 
much experience where the employer gets his relief immediately 
through the use of the injunction while the union has to wait for its 
relief during the period for a normal unfair labor practice decision ? 

Mr. Lerpom. Senator Kennedy, I think I will ask Mr. Constantine, 
the Solicitor, to answer this. He has had long experience with the 
Board, and maybe he can give you some helpful information. 

Mr. Constantine. We have not had too many cases so that we can 
say we have had any experience from which conclusions can be drawn, 
Senator. 

But there have been these possibilities to aid the union to expedite 
its case. In the first place, it is possible to consolidate the employer's 
-ase with the union’s case. There have not been many of those con- 
solidations, but it is possible. 

The other 

Senator KeEnNepy. You mean by mutual agreement ? 

Mr. Constantine. No. That is in the discretion of the General 
Counsel who prosecutes the cases. 

It is also possible to obtain relief for the union under section 10(j), 
which gives the Board discretion to apply for an injunction in all 
cases. 

Senator Kennepy. How many times has that been used ? 

Mr. Constantine. It has not been used very often. In my experi- 
ence, I recall that I have done it once or twice pursuant to instruc- 
tions of the General Counsel. 

Senator Kennepy. How long have you been there? 

Mr. Constantine. Eleven years. 

Senator Kennepy. I would say that would be infrequently used. 

Mr. Constantine. It would be infrequently used. 

Mr. Leepom. Let me interject here, Senator, to give you the total 
of 10(j) cases during a certain period. 

Mr. Stiverserc. Covering the 11 fiscal years from 1948 to 1958, we 
have had a total of 35 petitions for the so-called discretionary injune- 
tions, and they were sought against employers and against unions. 
Do you want a breakdown as between the two parties respondent ? 

Senator Kennepy. Yes. 

Mr. Sirverserc. Twenty-four against labor organizations, nine 
against employers, and two against both. 
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Senator Kennepy. These are for any unfair labor practices other 
than secondary boycotts, is that correct ? 


Mr. Leepom. Yes, sir. These are cases it appears clearly something 
ought to be done to grant quick relief. 


enator Kennepy. Why did you say there were only two 
experiences ? 


Mr. Constantine. That I personally handled, Senator. 
Senator Kennepy. Maybe you can give me that year by year. 


‘ Mr. Siiverserc. Do you want us to supply it? I have that right 
ere. 


(The matter referred to follows :) 


Injunctions petitioned for and granted by fiscal year 
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Senator Kennepy. In other words, that would be the remedy for 
the situation I described, the use of 10(j). 

Mr. ConsTANTINE. Yes. 

Senator Kennepy. In other words, it is possible where an injunc- 
tion must be granted against a union because of a secondary boycott 
offense, that their countercharge may be decided without the immedi- 
acy of an injunction against the employer. 

r. ConsTaNnTINE. It is possible either way, Senator. 

Senator Kennepy. That is at the discretion of the Board? 

Mr. Constantine. For the General Counsel, who consolidates the 
cases. 

Senator Kennepy. I would like to know how many of these 10(j) 
injunctions have been issued as a part of a countercharge by a union 
where injunctions have been issued against it. 

Mr. Stiverserc. We could check that, surely. 

Senator Kennepy. Morley once said that politics is one long second- 
best, and the choice constantly lies between two blunders, and I think 
that is the problem of “no man’s land.” Mr. Bernstein’s questions 
very clearly brought out, as others have, the unsatisfactory features 
of the solution which was reluctantly proposed by Senator Ives and 
myself. As you know, Senator Ives first proposed somewhat the ad- 
ministration solution of the problem. at is going to happen in 
the 36 or 37 States in regard to representation proceedings if jurisdic- 
tion is yielded by the Federal Government—in other ack, those 
which do not have any labor laws or boards or procedures? 
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Mr. Lerpom. Well, Senator, I really do not know what will happen. 
Whatever will happen I suppose is what is happening now. 

Senator Kennepy. Because there is preemption, there is nothing 
happening now. 

Mr. Leevom. Well, I presume there are a good many business enter- 
prises organized in the area of no man’s land and employees are 
represented by unions without the benefit of election processes in 
States where there is no labor board. That would be simply by the 
union establishing to the satisfaction of the employer that they have 
a majority, and he recognizes them and they bargain coltestively, and 
perhaps get along as well as those which are covered by our act. 

But where you have lack of agreement in the area of no man’s 
land as it would exist under the administration bill, in the States 
having jurisdiction below our standards, then the States, if they are 
given this burden, might do something about it. 

Senator Kennepy. Well now, this thing has been discussed since 
last year. Illinois, for example, and California, both major industrial 
States, neither have any procedures for carrying on the kind of 
detailed work which I think would be necessary. 

I am not prepared to support yielding of jurisdiction to States 
which have shown so little interest; 36 or 37 of them have not even 
developed the machinery for handling these matters. 

Your only hope is that if we yield jurisdiction, they will do some- 
thing about it. 

Mr. Leepom. Yes. 

Senator Kennepy. Of course, you do agree in those States there is 
rather inadequate machinery today. 

Mr. Lerepom. Yes. 

Senator Kennepy. Then you are also conscious, as I am, that so 
many of these States have conflicting laws. New York permits the 
closed shop. 

Mr. Leepom. Yes. 

Senator Kennepy. Some States permit a closed shop, and then other 
States have extremely harsh provisions against picketing. 

Mr. Leepom. Yes. 

Senator Kennepy. So that there is a great difference among the 12 
or 13 States which do have State laws. 

Mr. Lreepom. Yes. You can hardly get into this without getting 
into political philosophy as to whether or not States should have 
the right to determine to suit themselves what to do about certain 
activities within their own borders, and I do not propose to get into 
that, but you can hardly escape it in this kind of a discussion. 

Senator Kennepy. Of course, we are talking about yielding our 
jurisdiction, not attempting to take it from them. 

Mr. Leepom. No. That is right. It would be a case of our 
yielding. 

There is this about it, that if by assuming more of a burden than we 
can adequately handle we jeopardize our proficiency in the important 
cases, then something else—— 

Senator Kennepy. Well, you would have to exercise judgment as 
you do now. In the case of the Chicago restaurant cases which came 
before the McClellan committee, under the provisions of the act that 
Senator Ives and I proposed, at least you could move in and set up 
election machinery. You would not have to do it in most of the cases. 
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Mr. Lrepom. Well, Senator, how do you interpret your own bill? 
Would it not be—do you not interpret it that we would have to take 
all the cases? I mean, that is the way I read it. 

Senator Kennepy. Yes; I would say your discretion would be over 
and it would be within the limits of what is possible to take. The 
cases which you felt you could not handle, quite obviously you would 
not get to them. 

Mr. Leepom. Maybe then 

Senator Kennepy. What I really would hope is that this commit- 
tee of 12 men who are, as you know, competent in this field 

Mr. Leepom, Yes, 

Senator Kennepy. This is one of the areas in which they are going 
to be chiefly interested, and I am hopeful they will come up with sug- 
gestions as to changes in the procedures of the Board itself. Maybe 
we can talk about what we said earlier, setting up regional boards, so 
that we will get some better answers than in the bill I introduced or 
Senator Goldwater's bill or any other. 

The question is, What should we do during the period they are 
coming in with recommendations? I think it is a great mistake to 
yield our jurisdiction in this area until we come up with a satisfactory 
final solution. Once having yielded it, the attempt to get it back, 
even though they come in with a very happy solution, would be ex- 
tremely difficult. 

I have just a couple of more questions. In the question of hot cargo 
in the Cotfey case, in Nebraska, as I recall it, is it not a fact that the 
hot cargo clause was invoked by the Teamsters when a man named 
Briggs, I believe, sent a wire saying that the Coffey company was in 
trouble, that the pressure on the employer was of a very veiled and 
suggestive kind, and did not require actual use of coercion or re- 
straint on him? 

Mr. Lrerpom. We are a little uncertain about the exact facts, but 
it seems to me, as well as being Mr. Constantine’s thought, that how- 
ever veiled it was, it was pressure on an employer that was effective. 

Senator Kennepy. Mr. Gerard Reilly, who has had long experi- 
ence in this field, speaking for the Chamber of Commerce before our 
committee, made the statement that the proposals suggested in the ad- 
ministration bill, which Mr. Bernstein made a reference to in his 
question, would do nothing to eliminate the hot cargo question. 

In my opinion, it would have an effect on limiting the power which 
could be applied to an employer. I am just wondering whether it is 
not possible, though, for the Teamsters to apply coercion in very many 
indirect ways. ‘They could, for example, have some labor difficulty, 
have a private conversation with the employer, and eventually the 
employer would get the idea that the best way to get along was to 
reject a hot cargo, even if no direct, obvious pressure under which they 
could appeal to the Board for relief was ever used against. 

In the Coffey case, as I recall it, that is what happened. The pres- 
sure was put on by somebody who had nothing to do with the Team- 
sters. Then Mr. Briggs, who at a signal sent a word, a wire, the 
Coffey company is in trouble, and that signal was the pressure, no 
more pressure than that, but there was a suggestion of power always 
eo of what the Teamsters could do, and that is what made it 
elfective. 
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Mr. Lerpom. And it was your thought even if the administration 
bill was passed 

Senator Kennepy. I am wondering if you were going to do some- 
thing about hot cargo, whether you would not have to go further 
than that and say that any agreement, direct or indirect, on an 
employer is an anal labor practice. 

Mr. Leepom. Yes. 

Senator Kennepy. Rather than just prohiibting the use of pressure 
against the employer. 

I am not arguing against any specific provision but I think on some 
occasions we ought to do something about it. I am hopeful in the 
second bill, if we do not do it in the first bill, to make it impossible to 
invoke a hot cargo clause. 

I am not sure that under the administration bill, as I view it, it 
makes it impossible. 

Mr. Lerpom. Yes; the administration bill is limited to threats and 
coercion, that is true, and if the situation in the Coffey case was as 
you say, perhaps that was a situation which could not even be reached 
by the administration bill. 

Senator Kennepy. Now just a couple of more. 

On this figure which Mr. Bernstein asked for, on the backlog, as 
compared to last year, I think you ought to make it clear as to what 
percentage of the backlog has been increased because of your accept- 
ing this additional 6-percent area, according to the Wisconsin rule, 
of $3 million, and what percent is because there happen to be more 
cases within your traditional jurisdiction. 

Mr. Leevom. Yes. All right, we will give the best information 
available on that, and I perhaps should clear this up: that about a 
million and a half of the 3 million extra we got was not allowed us 
for increasing our jurisdiction. Only one and a half million was al- 
lowed for that purpose. The other million and a half was to permit 
us to increase our staff to take care of an increasing caseload under the 
old standards, so when we submit that answer we will try to make 
that as clear as we can. 

Senator Kennepy. Good. That is very helpful. 

Is it the practice of the Board in compiling statistics to include all 
the charges which involve a single hearing, or does the Board list each 
charge as a separate case ? 

Mr. Leepom. Iam sorry, I did not get the question. 

Senator Kennepy. Is it the practice of the Board in compiling sta- 
tistics to include all the charges which involve a single hearing, or 
does the Board list each charge as a separate case ? 

Mr. Sirversere. It depends on the stage of the case, Senator. If 
the case has gone as far as hearing, regardless of whether 5, 10, or 15 
charges were originally filed, it ends up as one proceeding. 

Senator Kennepy. In your statistics? 

Mr. Stiverserc. In the statistics we have been talking about. 

Senator Kennepy. Have you issued any procedural letters to your 
field personnel with regard to method of accepting charges for filing 
at the regional office, docketing procedures and methods of operation 
with regard to handling of the charge ? 2 

Mr. Leepom. Yes. 

Senator Kennepy. I wonder if you could get that for us. 
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Mr. Lerepom. Yes; we will. 

Senator Kennepy. It is my understanding that the Board has a re- 
port recently completed by McKinsey & Co. on Board procedures. 
Could you tell us something about this report ? 

Mr. Leepom. Yes, Senator; it is a comprehensive report by these 
management experts that 

Senator Kennepy. I am not certain of this committee being able to 
do much with it, but I wonder if it would be possible for us to get 
copies for the 12 members of the committee—— 

Mr. Leepom. Yes. 

Senator Kennepy. So they will have the benefit of it while making 
their study. 

Mr. Lerpom. I am not sure—it is quite a voluminous thing, and I 
am not sure how many copies we have. 

Senator Kennepy. Maybe if you could make one available to me, 
I could make it available to Professor Cox, who is chairman of the 
Advisory Panel on Labor Law Revision. 

Mr. Leepom. We will do that. 

Senator Kennepy. Two, perhaps, if we can get two of them. 

Mr. Lerepom. I think we have that many. 

Senator Kennepy. The last point I want to get in is this prehear- 
ing election. That provision was in the Kennedy-Ives bill last year 
and was stricken out on the floor. The administration has it in, and 
I think it has quite a lot of interest, and it would be very helpful. 

We had some discussion about it last year, and I think you endorsed 
the concept. Is it still your feeling that it would help as far as the 
backlog goes ? 

Mr. Tianbon: I think our experience shows that it did speed up our 
processes. There are those who, as you well know, claim we gain 
that speed at the sacrifice of some due process, but we can give you 
some figures. 

Senator Kennepy. I think you talked about this before the Mc- 
oe committee last December, and I think you endorsed the con- 
cept of it. 

Mtr. Lreepom. Yes. I have said that I think on balance it would 
be good to have the provision which would enable us to hold pre- 
hearing elections in cases where there is no substantial issue. 

Senator Kennepy. I think that that would be helpful. 

The last point I wish to make is, I have received a report, a letter 
from an attorney, who told me that they have been having some dif- 
ficulty on a case in which the union by its deliberate refusal to file 
under section 9 (f), (g), and (h), prevented the National Labor 
eat Board from proceeding on a petition filed by the em- 
ployer. 

This they did in order to slow up the appeal to the Board. Quite 
obviously that is not the intent of that provision, and to allow them to 





prevent an employer from reaching the Board because of the fact 
that the union was not—— 

Mr. Constantine. Senator, the Board has eno its views on 
that, but is being attacked in court. It is pretty hard to say just 
what the status of the law is except to say it is the Board’s view that 
a union’s noncompliance will not defeat an employer petition to as- 
certain the representatives 
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Senator Kennepy. That is your position now? 

Mr. Constantine. That is our position now. 

Senator Kennepy. That is being reviewed by the courts? 

Mr. Constantine. Well, it has been attacked in one case, and the 
court here in the District overruled the Board on it. I do not know 
what its fate will be. That is called the Retail Associates case, a 
case involving Toledo. : 

Senator KenNepy. It sounds to me that is the way it ought to be. 
If it is not, we ought to do something about it. 

Mr. LrEpom. Well, the Board is so interpreting the law now, but we 
never know for sure where we are going to come out. 

Senator Kennepy. Senator Prouty. 

Senator Proutry. Thank you, Mr. Chairman. Just one or two ques- 
tions. Judge Leedom, do you find the phrase “probable cause” any 
more meaningful than the phrase “sufficient interest”? 

Mr. Leepom. Well, Senator, “probable cause” has had a marvelous 
lot of interpretation, so that it is reasonably clear now wherever it is 
used. 

This questionable language, “for a reasonable period of time,” as 
used in section 504, ultimately may be interpreted so that we will all 
know what it means as well as we know the meaning of “probable 
cause,” but that is not so at the moment. 

We would have some trouble—some trouble; I do not mean to say 
it is any more difficult than some other language in Taft-Hartley as 
Taft-Hartley was originally drafted. 

Senator Proury. Well, the phrase “substantial number” appears in 
Taft-Hartley now, does it not? 

Mr. Leevom. Well—— 

Senator Proutry. I think the Board has ruled-—— 

Mr. Leepom. Yes. 

Senator Provry. Or that was the policy, that when 30 percent of an 
employee group indicate an interest in a union, you authorize an elec- 
tion; is that true? 

Mr. Lreepom. Yes; that isso. 

Senator, did you ask me about the phrase “substantial number” or 
“reasonable time” ? 

Senator Proury. “Substantial number.” 

Mr. Leepvom. “Substantial number” does appear in the present 
Taft-Hartley Act. 

Senator Proury. It does or does not? 

Mr. Leepost. It does. 

Mr. Strverserc. In section 9. 

Senator Proury. And it has been the policy of the Board to auth- 
orize elections when 30 percent of an employee group requests or shows 
its interest in it? 

Mr. Leepvom. That is right. 

Mr. Stiverserc. That is embodied in our current statements of pro- 
cedure, so it is fairly well known; thus, when the statute speaks of 
“substantial number,” it means 30 percent. 


Senator Proury. If we were to substitute “substantial number” for 
“sufficient interest,” would that clarify the situation ? 

Mr. Leepom. Well, I think Senator Morse said that he did not mean 
that we should apply the rule on “substantial number” where it ap- 
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pears other places in the act. In the place just referred to, we would 
not necessarily be bound by that interpretation if that language were 
substituted here, and I think perhaps we would not want to, for in- 
stance, interpret this section 504(7)(d) to mean that where such 
picketing has been engaged in by 30 percent of the employees. I do 
not think we would want to be that specific in the statute. 

That illustrates, that would illustrate the difficulty of being too 
specific. 

Senator Proury. What language would you suggest ? 

Mr. Lerpom. I really do not know. I would not have anything to 
suggest to improve upon a “reasonable period of time.” 

Let’s see. I think we were really talking about section (c) 
cient interest.” 

Senator Proury. That is right. 

Mr. Leepom. Which would be the language for which we might have 
substituted “a reasonable number.” I doubt that it would be good 
draftsmanship to write into the bill “30 percent,” which would be our 
old interpretation of a “reasonable number,” and I would not have 
any improvement to suggest at this time for “a sufficient interest.” 

Senator Proury. Well, not being a lawyer, I like to simplify these 
things as much as possible and get them so that everyone has some 
idea of what that means. I recognize there may be certain difficulties 
involved in that. 

I wonder if you would be willing to submit a memorandum on the 
desirability of allowing States to assert jurisdiction when the Board 
declines, providing the States use the Taft-Hartley Act as a basis 
for their decisions. 

Mr. Lrepom. Senator, are you primarily interested in the legal ques- 
tion involved as to whether or not such a statute would be constitu- 
tional ? 

Senator Proury. I am not so much concerned with the constitutional 
question, but I am wondering if it would work or can be made to work 
to take care of the difficulties that prevail at the present time. 

Mr. Leepom. We will be glad to explore that area and put. in memo- 
randum form whatever we determine. It is really a difficult problem. 

Senator Proury. I would appreciate it very much if you would con- 
sider that. 

Mr. Leepom. Yes. We will explore that and file 2 memorandum 
as to what we conclude. 

Senator Proury. Just one other question: Am I correct. in under- 
standing that the provisiens of the administration bill would make it 
unlawful to force an employer to sign a hot-cargo contract, or to en- 
force it by strike or picket even where the employer signs such an 
agreement ? 

Mr. Leepom. Yes. 

Senator Proury. That would be true under the administration bill ? 

Mr. LeEpom. That would be true under the administration bill. 

Senator Kennepy. Is it not illegal under the present law to strike 
to enforce a hot cargo? 

Mr. Constantine. That has only come up once or twice, and the 
Board had no occasion to pass on it because the case went off on other 
points. 
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I know of no decision which goes either way. It has generally been 
assumed, perhaps incorrectly, that it is not a violation for a union to 
strike for such a hot-cargo clause. That may be an incorrect assump- 
tion. I know of no cases saying that it is bad. 

Senator Kennepy. Well, now I would like to ask, What about the 
ICC’s prohibition against hot argo? Where does that stand now? 

Mr. Constantine. They do have that prohibition. 

Senator KENNEDY. Against hot-cargo agreements ? 

Mr. Constantine. Well, I am not sure that it is against the »gree- 
ment so much as it is against a tariff which provides that an employer 
need not accept goods which are the subject of hot cargo. That may 
be semantics, but, in effect, it is safe to say that unless the courts reverse 
the ICC, the ICC at present takes the position that a hot-cargo clause 
is invalid in their tariffs. 

Senator Kennepy. Let me ask you a couple of questions about the 
Communist affidavit, and then I will be through. 

Have you any idea of how many people and how much money 
is involved in receiving and examining and handling non-Communist 
affidavits now ? 

Mr. Leepom. Yes. I once estimated at a hearing such as this, over 
on the House side, that we are now spending $300,000 to take care of 
the filing. A closer look at it in recent weeks indicates that maybe 
a quarter of a million would be closer than $300,000. 

Senator Kennepy. How many cases are there in litigation ? 

Mr. Leevom. On the question of compliance ? 

Senator Kennepy. Yes. 

Mr. Lerepom. Senator, I do not—I cannot give you a number now. 
I guess we could do some handwork and pick out cases that are in 
litigation over compliance; but we have spent a lot of time in litigation 
over compliance questions. We do not keep statistics on such cases 
and so we cannot readily turn to a figure. 

Senator Kennepy. This is litigation over what, whether somebody 
has filed or not filed, or whether somebody has filed falsely ? 

Mr. Leepom. W hether they needed to file. 

Senator Kennepy. I see. That has been due not to Communist 
membership but because of a position he might have held in a union. 

Mr. Leepom. Yes; position they might have held in a union. 

Senator Kennepy. Now how many cases are there before the courts 
now involving the use of the non-Communist affidavit? 

Mr. Leepom. I cannot tell you that, Senator; we will seek to get it 
for you. Ido not know that there are any. 

Mr. Consranrine. If there are, they are in the Department of 
Justice. 

Senator Kennepy. You do not know of any? 

Mr. Constantine. I know of one which just came down last week; 
it is called the Sells case, United States against Sells. 

Senator Kennepy. Yes. 

Mr. Constantine. I suppose that is on its way tothe Supreme Court, 
but I cannot speak for the Department. I daresay they have other 
cases over there. 

Senator Kennepy. Has Mr. Bridges signed that non-Communist 
affidavit every year? 
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Mr. Constantine. He must have because we are still processing 
his cases, cases involving the Warehousemen’s—Longshoremen’s and 
Warehousemen’s Union on the west coast; I assume he has. 

Senator Kennepy. He has signed that every year since the Taft- 
Hartley law was passed ? 

Mr. ConstanTINE. He must have; yes. 

Mr. Sriverserc. I would have to qualify that. We will have to 
check when he started complying. As of now the ILWU is in com- 
pliance. Inasmuch as Bridges is an officer, he has signed. When he 
started filing, I believe that was your question. We will have to check 
when his first affidavit came in. 

Senator Kennepy. Can you tell me the officers of any union in the 
United States, any union other than the Mine Workers, who are not 
in compliance? 

Mr, Sttverserc. On the international level, the outstanding one is 
ITU. 

Senator Kennepy. And the United Mine Workers ? 

Mr. Sttversera. Yes. 

Senator Kennepy. What about the UE, expelled from the CIO? 

Mr. Strverserc. They are in compliance. 

Senator Kennepy. Have Mr. Emspak and Mr. Mathes signed ? 

Mr. Sitverserc. At the point in they were officers, they had 
signed. 

“Senator Kennepy. And the Mine, Mill, and Smelter Workers, also 
expelled for Communist domination ¢ 

Mr. Constantine. They are in compliance. 

Senator Kennepy. They are in compliance ? 

Mr. ConsTanTINE. Yes. 

Senator Kennepy. I would like to ask you whether in your opinion, 
Mr. Leedom, whether you think it is particularly significant that 
three unions which have been strongly accused by responsible labor 
leaders of being Communist controlled have all signed non-Commu- 
nist affidavits; they all claim that they are pure and always seem to 
benefit from such claims psychologically—and yet you are spending 
$250,000 a year for this purpose. 

Mr. Leepom. Well, at one point the Labor Board labored under the 
impression we had the right to go back to the affidavit and ascertain 
whether it was truthfully made. About the time that the courts 
decided that. we had no right to go back of the affidavit, I concluded 
that the whole business was hardly worth the difficulty it was causing 
us in its enforcement, and I still adhere to that view. 

Senator Kennepy. Let me ask, Mr. Leedom, do you have any idea 
what your harvest would be of Communists among employers who 
would sign this? Have you made a study of that ? 

Mr. Leepom. We have taken a look at the language in the adminis- 
tration bill, and that is pretty broad language; a lot of people would 
have to file affidavits. 

Senator Kennepy. Have you madea study of any one company ? 

Mr. Leepom. No; we really have not made a study of any company. 

Senator Kennepy. Have you made an estimate, or has the Board 
made an estimate of how many people in United States Steel would 
have to sign about that language ? 

Mr. Lrepom. We talked about United States Steel, and I do not 
‘know, in United States Steel how many would be required to sign. 
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Senator Kennepy. Did you reach a figure of 70,000? 

Mr. Lerepom. Well are you speaking now of one company, United 
States Steel / 

Senator Kennepy. Yes. 

Mr. Leepom. No; we never—we were never that specific. We 
simply put it in terms of hundreds of affidavits that would probably 
come in from United States Steel. 

Senator Kennepy. Would you say in the thousands? 

Mr. Lreepom. I am not aware that we ever speculated in terms of 
thousands; of course, this was pure speculation. But it would be a 
tremendous lot of affidavits, assuming that the companies all sought to 
comply. Of course, I guess we are all thinking now of the adminis- 
tration bill, and companies would not comply unless they sought to use 
the act. But many of the big companies that have been in and out of 
our processes would probably comply as a matter of course. So there 
would be a great number, a tremendous number of affidavits come in. 

Senator Kennepy. Let me ask you specifically: How many Com- 
munists do you think the non-Communist affidavits have gotten out of 
the labor movement ? 

Mr. Lerepom. Well, I couldn’t even guess at that. I suppose it 
helped to clean out some of them, but 

Senator Kennepy. Well, who? 

Mr. Leepom. Well, this fellow Travis, for instance. No—I tried to 
name one, but I picked the wrong one because he is still in the labor 
movement. He may not be a Communist; I guess he is not a Commu- 
nist because 

Senator Kennepy. Are you going to make that statement because— 
“because he signed a non-Communist affidavit ?” 

Mr. Leepom. Yes. He signs, at least his union 

Senator Kennepy. You are making a statement that Mr. Travis is 
or is not a Communist on the basis of his signing the affidavit, and I 
am making a statement that that does not mean anything. I do not 
know enough about Mr. Travis, but I do not think that the signing of 
a non-Communist affidavit ought to suggest that you or anyone else 
should say that means he is not a Communist because he signed a non- 
Communist affidavit. 

Mr. Leepom. Yes; you are right about that. Under the—— 

Senator Kennepy. Mr. Travis was one of those who was most par- 
ticularly involved, which caused the action of the Mine and Smelter 
Workers’ expulsion from the AFL-CIO. 

Mr. Leepom. Yes. When I mentioned his name, I was thinking 
that he was not any longer an officer of the union. But he is an 
officer of the union and signs an affidavit and you have made the 
point that under the court ruling he can file an affidavit with us which 
is false and we still accept it as good compliance because we have no 
authority to question his veracity. 

Senator Kennepy. Well, now, can you think of anybody else? 

Mr. Lrepom. Well, no, Senator, I cannot name any people. Mr. 
Constantine suggests to me here that it certainly has brought to public 
light the contention that some people were Communists, but when it 
comes to the question. of whether or not it effectively got Communists 
out of the labor movement, I cannot name any. 
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Senator Kennepy. I would have thought that the question of the 
problem of Communists should be brought to light by other methods 
rather than this. 

Mr. Leepom. That may be, yes. 

Mr. Stiverserc. Senator, if I may add this thought: We would not 
have any way of knowing how many individuals, and by name, were 
removed from the labor movement because of this provision. How- 
ever, looking at the early experiences under this provision, before all 
labor organizations decided to file, apparently before a certain line 
was adopted, certain unions did not file. So, at that point, I think 
at the minimum, it can be said that section 9(h) did put the spotlight 
on certain individuals, certain unions; at that time other labor or- 
ganizations petitioned for elections; and under the Board’s rules at 
that time, the noncomplying unions could not file and employers 
could not file for elections, and if the union did not comply, it could 
not get on the ballot. 

So, that early period, I think, was the most effective use section 
9(h) had. 

Senator Kennepy. That might have been the most effective use of 
it. We are all very familiar with the record of the UE, the Mine, 
Mill, and Smelter Workers, Mr. Gold of the Fur Workers, Mr. 
Bridge’s union, and so on. 

Mr. Sitverserc. If I may point out, they did not file until 1949, 
So for 2 years 

Senator Kennepy. Yes. 

Mr. Sitverserc. You did have a different type of history than you 
have in 1959. 

Senator Kennepy. I would still like to get an answer to the ques- 
tion. We will use the 1950’s. Whom has it eliminated in the labor 
movement in the 1950’s? 

Mr. Sitverserc. Now, as I indicated before, this is an area of com- 
petence we would not ordinarily have because we do not deal with 
names, but we do know when elections were conducted by the Board, 
and we know what the results were up through 1949. 

Senator Kennepy. In other words, you have not been able to tell 
me the name of any Communists who have been eliminated by the 
Board by signing the non-Communist affidavit ? 

Mr. Sitverserc. Eliminated from the labor movement ? 

Senator Kennepy. Yes. 

Mr. SiLverBerG. I suspect that would fall within the jurisdiction of 
the Department of Justice. We ordinarily would not have that in- 
formation. 

Senator Kpnnepy. Now, the last question is: How much do you 
think it is going to cost you to police the employer section ? 

Mr. Lerpom. I cannot estimate that. I would say considerably 
more ultimately than it ultimately costs to police the labor organiza- 
tion officers. 

Senator Kennepy. Considerably more. It seems to me that the 
language here says on page 66, line 13: 





or by each individual who, as such employer or as an officer or representative 
of such employer, is engaged in dealing with, or in receiving reports to the em- 
ployer of dealings with, a labor organization concerning grievances, labor dis- 
putes, wages, rates of pay, hours, or other terms or conditions of employment. 
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I would'say thousands in the case of the United States Steel are in 
that position. The United States Steel is an enormous company with 
tens of thousands of employees. 

Mr. Leepom. Yes; it might include shop stewards who receive re- 
ports on grievancees, maybe some straw bosses. 

Senator Kennepy. Personnel department? 

Mr. Leepom. Yes. There would be a lot of people. 

Senator Kennepy. With all the foremen. I do not see how you 
could come to the conclusion that it would be anything but thousands 
in United States Steel. 

Mr. Leepom. I do not know the duties, you see, of a United States 
Steel foreman, but Mr. Silverberg tells me there are probably about 
20,000 foremen in the United States Steel organization. 

Mr. Sitverserc. Who may be involved at one stage or another of 
grievance handling. 

Senator Kennepy. Receiving reports from an employer dealing 
with the labor organization. It seems to be a question of definition 
of what constitutes dealing with a labor organization, and so on. 

Mr. Leepom. Yes. 

Senator Kennepy. I would say in the thousands, United States 
Steel employees that would have to file. 

Mr. Leepom. That is entirely possible, I would say. 

Senator Kennepy. That is why you say it would cost considerable 
more to police it? 

Mr. Lerevom. Yes. 

Senator Kennepy. That is why I think the best thing to do would 
be to eliminate this section, and I thought so last year in the Senate. 

Of course, the employers are for it. I must say I agree with Lord 
Falkland in his concept of conservatism when he said if it is not neces- 
sary to change, it is necessary not to change, and when it is not neces- 
sary do something, it seems to me it is necessary not to do it. And I 
see no argument for the employer affidavit which will cost the Govern- 
ment $400,000 or $500,000 in carrying out something as a so-called 
sop to the union people; I do not think it adds any significance to 
me, and we ought to just repeal the whole section. It would save you 
a lot of money and it would save a lot of manpower and I do not think 
it is going to hurt. It is significant you were able to say (and I do 
not blame you) as a lot of people have said, “He is all right”—— 

Mr. Leepom. Mr. Travis? 

Senator Kennepy. “He is all right because he signed a non-Com- 
munist affidavit.” 

Mr. Leepom. You see, as far as we are concerned, officially he is all 
right, because we take his affidavit and we cannot do anything about it. 

Senator Kennepy. Harry Bridges is officially all right. 

Mr. Leepvom. That is right, Harry Bridges is, too, so far as we are 
concerned because he has signed the affidavit. 

Senator Kennepy. He ought not to get that kind of imprimatur 
from the U.S. Government. 

Mr. Leepom. I think it ought to be considered in connection with 
what else I have said that the administration bill would seek to cor- 
rect that weakness—I should say correct the present situation where 
we now are just required to take the affidavit whether it is false or 
true. The administration bill seeks to reach that by authorizing the 
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Secretary of Labor to question the veracity of affidavits filed, and if 
they are false, then the union is not in compliance. That would be 
some improvement. 

Senator Kennepy. That is all. 

Senator Prouty. I have just one more question. 

Judge Leedom, the administration bill, as I understand it, prohibits 
picketing, organization picketing, where under 9(c) a Taft-Hartley 
election has been held ? 

Mr. Lrepom. Yes. 

Senator Prouty. Is this not less effective on unions than the present 
law? For example, take the case of the Curtis Bros., is‘there any 
time limit in that? 

Mr. Leepom. Yes, we were not that restrictive in Curtis. We did 
not specify in the Curtis restriction that the election had to be within 
the preceding 12 months, so you might say that that particular part 
of the administration bill specifying the 12 months is less restrictive 
than Curtis. 

Senator Prouty. That is the way it appeared to me. 

Just for my own information, is there any requirement on the part 
of the Board that when a representation election is held that a certain 
percentage of the employees must vote in that election ? 

Mr. Lrepom. No. 

Senator Provury. I am not talking about the 30 percent. 

Mr. Leepom. There is no such requirement as that except that there 
would never be an election unless 30 percent of the people in the unit 
expressed a desire to have the election. 

Senator Prouty. Yes, I understand that. 

Mr. Leepom. Yes. 

Senator Provury. Is it fair to assume that more than 50 percent 
generally vote in a representation election ? 

Mr. Leepom. Yes, we have figureson that. It is a remarkably high 
percentage of the employees who vote in our elections. 

Mr. Stiversere. It is just a bit over 90 percent, Senator. 

Senator Proury. That is very interesting. 

Mr. Sriversere. Just a bit over 90 percent of those eligible actually 
cast valid votes. 

Senator Proutry. Thank you very much. 

Senator Kennepy. Referring to these cases that we have been in- 
vestigating in the McClellan committee in New York, the juke box 
cases, did the Board have any jurisdiction over those, or were the 
amounts of money so small that they were in intrastate commerce? 

Mr. Strversera. The juke box cases, did you say ? 

Senator Kennepy. In New York, where the picket lines were used 
for extortion and shakedowns, and they were selling stickers, and so 
forth. Now they were small:stores, and I did not know whether one 
of the reasons why the Board might not have stepped in was because 
it was either intrastate commerce or it was within a dollar volume, 
which kept it out of your jurisdiction. 

Mr. Stiverserc. I would be quite sure that those cases never came 
before us in any way; that is, there was no charge filed that involved 
our determining whether they met our jurisdictional standards and 
rejected or accepted. I think in those cases charges were never filed. 

Senator Kennepy. Let me give you briefly one of the cases where a 
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union is organized and a charter is issued and a few people are hired. 
Then there come professional pickets, and they go out in front of a 
tavern and they picket unless the tavern owner will a to buy a 
$5 sticker, or use another make of slot machine. So what is it that 
could be done if they were in interstate commerce, what would you 
hold in that kind of a case? How is it that we can look behind these 
unions to decide when they are legitimate and illegitimate? 

Mr. Leepom. Yes. 

Senator, I think that really what is required in that kind of situa- 
tion is a removal of the terrorism somehow or other so that the em- 
ployer has got courage enough to file a charge with us. We can 
reach that kind of situation if somebody will file a charge, and there 
have been some of the cases involving what we call—referred to as 
paper unions, where we have successfully upset them because a union 
that does not really represent a majority of the employees is not 
entitled to—— 

Senator Kennepy. Suppose they are not eight employees of the 
union, they are all professional pickets. 

Mr. Leepom. Eight employees—well, the union, that union really 
represents these employees in this concern. 

Senator Kennepy. No, these people do not even work for anyone. 
They are just professional piekets, and this is just a racket. 

Mr. Leepom. Yes. 

ee Kennepy. What would you do if it were brought before 
you 

Mr. Leepom. I do not know, Senator, whether you are giving us the 
facts that make a secondary boycott situation or—I don’t know 
exactly what they are out there picketing for. It is just a racket. All 
they want—— 

enator KENNEDY. They say that they are picketing to protect the 
servicing of the machine, that would be their argument. What they 
are actually out there for is a shakedown, in order to get money for 
the stickers. What they would say, if brought into court, would be 
that they are out to protect the standards of the repairman. The 
juke boxes which are being used—— 

Mr. Leepom. Well, I believe, Senator—— 

Senator Kennepy. Secondary boycott. 

Mr. Lrxepom. It could be a secondary boycott. If it ‘isn’t that, I 
would say it is nothing. 

Senator Kennepy. Here is what I would like to do. This is not 
within your sphere, but it would be a public service. I would like to 
see if you could have one of your best and most experienced people 
look over those cases in New York—we have just looked into the 
racket case, the juke boxes—and find out, first, if they were within 
your jurisdiction and competence; and, if they were, why you never 
got any complaints about it, if you can give us a judgment of that. 

Or, if they are not in your competence, are they in the competence 
of the State of New York, or are they in the “no man’s land” and, if 


so, what action could have been taken by the Board to prevent this 
situation. 

Mr. Leepom. All right, Senator, we will do that. 

Senator Kennepy. That can be done. I do not want to put it in 
the record, but I would appreciate having it to make it available to 
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the other members of the Senate, or we will be glad to put it in the 
record if that is your judgment. 

Mr. Lrepom. Yes. 

Senator Kennepy. We are really asking for your legal help. 

Mr. Leepom. We will see what we can do with that. 

Senator Kennepy. I think it is important, because there is a feeling 
among a lot of people in these cases that come in, why did they not do 
something ? 

A lot of times no cases have ever been taken to the Board. In the 
Chicago cases it was because of intrastate commerce; I have a feeling 
that may have been the situation in New York, but I was just wonder- 
ing, if we could get a list of all the members of the union, when they 
were organized, and the addresses and occupations, and have that on 


file, perhaps that would be of some help in doing something about this 
professional picketing business. 


Mr. Leepom. We will explore that. 

Senator Kennepy. Woodrow Wilson once said, “I use all my own 
brains I have and all I can borrow,” so I think in this case we are going 
to borrow yours. 

Senator Proury. Mr. Chairman, could I ask you a question before 
we break up? 

Judge Leedom has been asked to submit various memorandums to 
the subcommittee. Will we have an opportunity to see that before we 
start marking up the bill? 

Senator Kennepy. No. We are going to begin tomorrow, and I 
would think before we finished we would have it, and we will have it 
in the full committee anyway before we vote. This will be just the 
subcommittee. 

Senator Proury. Has the Secretary of Labor submitted answers to 
the very hypothetical questions which you and some of the other 
members of the committee asked ? 

Senator Kennepy. We gave him until Wednesday, and he asked for 
additional time, so we expect them today. 

Senator Provry. We will not have an opportunity to get it. 

Senator Krennepy. I must say it is not our fault. That was going 
to come in Wednesday afternoon and we would have had a chance then. 
We will get it in today, but it has not come in yet. However, I would 
say we will have an opportunity in the subcommittee certainly to have 
the Secretary’s reply. Obviously we will have all of it tomorrow 
morning, and certainly I would think in the full committee we ought 
to have an opportunity of seeing all the material you have suggested. 
A good deal of it is technical material which may not be of immediate 
importance, but at least we will have it in the full committee before a 
final vote is taken. 

Senator Proury. As one individual member, may I say it would be 
very helpful.to get it. 

Senator Kennepy. I appreciate that, but we are just faced with a 
physical problem. 

Mr. Leepom. We will expedite the furnishing of this material just 
as muchas wecan. We have taken on quite a job, but we will work as 
fast as we can. 

Mr. Sitverserc. I have one question, Mr. Chairman. 
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In reference to your last request for data, you used language from 
Woodrow Wilson, and I believe you used the word “borrowed.” Does 
that mean we can “borrow” a supply of quarters to look into these 


juke boxes ? 


Senator Kennepy. We will delegate you. 

Thank you. You have been a great help to the committee, Mr. 
Leedom. 

(By direction of the Chairman, the following letter and enclosed 
material, submitted by Mr. Leedom in reply to “questions, is inserted 
into the record :) 

NATIONAL LABOR RELATIONS BOARD, 
Washington, D.C., February 25, 1959. 
Senator JOHN F. KENNEDY, 
Chairman, Subcommittee on Labor, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR KENNEDY: During our appearance before the Subcommittee on 
Labor, on February 16, 1959, we were asked to submit various data for inser- 
tion into the record of the proceedings. 

Enclosed are the various materials in which you and fellow committee mem- 
bers expressed interest. If you should desire any additional data, please do 
not hesitate to let us know. 

Sincerely yours, 
Boyp LEEDOM, Chairman. 


To achieve quicker Board decisions and to strengthen the recommended deci- 
sions of the Trial Examiners I have suggested that the agency review of 
udversary cases, such as unfair labor practices, might well be limited to in- 
stances where (1) there is a showing satisfactory to the Board that an im- 
portant point of evidence, law, or policy is involved; or (2) the Trial Examiner 
certifies the matter to the Board for review. 

I have amplified these views in an article, “Judicializing the Administrative 
Process” which appeared in the spring 1958 issue of the South Dakota Law 
Review. Rather than repeat the observations and thoughts contained therein, 
your attention is respectfully directed to the fact that the entire text of the afore- 
mentioned article has been inserted into the record of this hearing by Senator 
Morse. 





The following table sets forth the average number of days involved in the 
basic areas of processing unfair labor practice cases. A breakdown is made as 
between those cases which (1) were filed against employers; (2) involved 
secondary boycotts: and (3) involved other violations of the statute by labor 
organizations: 


(1) (2) (3) 
| Cases against | Secondary All other 
July 1958 to January 1959 | employers | boycott cases | cases against 
| (days) (days) unions 
| (days) 
Filing to complaint ; re a alah atkatnate a aanmed 142 35 147 
Complaint to close of hearing wet. mek caked stunt 61 | 39 | 67 
Hearing to intermediate report eb bd eas ai | 72 | 72 | 70 
Intermediate report to contested Board decision... .---..----- | 202 | 185 | 180 
Metaod. ih. ecclesia 77 | 331 | 464 
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(The question is whether S. 505 is different than existing law in 10(a).) 

The proviso to section 10(a) of the present statute is amended only by the 
insertion of the phrase “or kinds of cases” in two different places. Following 
is the text of the current statutory proviso with italics to indicate the additions 
that would be made by S. 505: 

Provided, That the Board is empowered by agreement with any agency of any 
State or Territory to cede to such agency jurisdiction over any cases in any 
industry (other than mining, manufacturing, communications, and transporta- 
tion except where predominantly local in character) even though such cases or 
kinds of cases may involve labor disputes affecting commerce, unless the pro- 
vision of the State or Territorial statute applicable to the determination of such 
cases or kind of cases by such agency is inconsistent with the corresponding 
provision of this act or has received a construction inconsistent therewith. 





The following table sets forth the changes in the number of cases pending at 
all procedural levels of the NLRB (1) since the increase in Board appropria- 
tions (July 1, 1958) and (2) since the enlargement of the Board’s jurisdictional 
area (October 2, 1958) : 


| Total num- | Unfair labor | Representa- | Union shop 
Since increase in appropriations ber of cases practice tion cases | deauthoriza- 
cases tion cases 





Cases pending July 1, 1958__...............-..- 4, 651 | 1, 723 | 11 
Cases pending Jan. 31, 1959.........-..----.-.-.. 4, 883 1, 761 Q 
Increase or decrease _._..........-........ +232 +38 | —2 

Since change in jurisdictional standards: 
(Cates petmmume Oct. 1, Tees... .......-5 2.620. 4,819 1, 837 13 
Cases peuding Jan. 31, 1959_.......- shocdbae 4, 883 1, 761 9 
PRI GT GRIT 5 neincctessccccunenen bd -—7 —4 





The following table sets forth the total number of secondary boycott cases 
filed in each of the last 4 calendar years, along with an indication of the extent 
to which these cases involve the International Brotherhood of Teamsters: 


Total number of secondary boycott (CC) cases filed, and number filed against 














Teamsters 
Calendar year Total CC Against Percent of 
cases filed Teamsters total 
i a a cr 372 122 32.8 
Wee Wee. es cet ee es Oe ee 447 | 126 28.2 
OOD es ett Se a eg Saleh i ae Re oe Ne 508 | 161 31.7 
ere EL iis mpccuenbuan 520 | 118 22.7 





| 


Beginning with the Board’s decision in the case of Curtis Bros. in October 
1957, the NLRB has issued 14 decisions in which the Board found illegal minority 
picketing. In six of these cases the picketing involved affiliates of the Interna- 
tional Brotherhood of Teamsters. And in three of these six cases, these affiliates 
were also engaged in illegal secondary boycott activities. 


In two instances injunction proceedings were instituted by the Board against 
both parties, the employer and the labor organization in countercharge 
situations: 

1. American coal-shipping situation—In 1957, American Coal Shipping, Inc., 
a newly organized company, acquired one freighter by purchase, and made ar- 
rangements to lease up to 80 more from the Maritime Commission. After acquir- 
ing the first ship, American Coal, without an election, entered into a contract 
with NMU granting it recognition for that ship and all ships to be acquired, and 
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agreeing to staff the ships exclusively with seamen furnished through NMU’s 
hiring hall. The SIU, which prior to execution of the contract with NMU, had 
made known its interest in the seamen to be engaged by American Coal, picketed 
American Coal’s offices in protest. In addition, SIU commenced picketing dry- 
docks and facilities of other employers to prevent such other employers from 
conditioning for the Maritime Commission the ships which were being leased to 
American Coal and to prevent American Coal ships from picking up cargo. SIU 
filed 8(a)(1), (2), and (8) charges against American Coal (2-CA-5169), and 
American Coal and others filed 8(b) (4) (A) charges against SIU (2-CC-410, 
5-CC-71, 10—CC-—289, 292-293, 296-300); 10(j) action was instituted against 
American Coal, and 10(1) proceedings were institued against SIU. Injunctive 
relief was granted against American Coal, in New York City, on February 21, 
1957; and against SIU in Brooklyn, N. Y., on February 26, 1957, in Savannah, 
Ga., on March 4, 1957, in Norfolk, Va., on April 2, 1957, and in Baltimore, Md., 
on June 10, 1957. (The 10(1) actions were also against MMP and MEBA. 
These unions were not involved in the 10(j) action, however, because the Ameri- 
can Coal employees they sought to represent were supervisors. ) 

2. Alaska Salmon Industry situation.—In 1950, Alaska Salmon Industry, Inc., 
on behalf of the Alaska salmon canneries, entered into a contract with Packing- 
house Workers, notwithstanding the pendency of a proceeding before the Board 
to determine whether the Packinghouse Workers or the Cannery Workers Union 
represented the employees of the Alaska canneries. Because of this, Cannery 
Workers picketed the docks in Seattle where ships were loading supplies for 
the canneries and shut off the shipment of such supplies. Cannery Workers 
filed an 8(a)(1) charge against Alaska Salmon Industry, Inc. (19-CA-301), 
and the latter filed 8(b)(4) (A) and (B) charges against Cannery Workers 
(19-CC-27-29). 10(j) proceedings were authorized and instituted on the Can- 
nery Workers’ charge against Alaska Salmon Industry, Inc., and 10(1) pro- 
ceedings were instituted on the latter’s charge against Cannery Workers. Alaska 
Salmon Industry, Inc., entered into a consent Board order and court degree, and 
a 10(1) injunction was issued against Cannery Workers. 


In the period October 1, 1958-January 31, 1959, a total of 6,727 cases were 
filed with the NLRB; this compares with 5,085 cases filed in the comparable 
period, October 1, 1957—January 31, 1958. 

Of this total of 6,727 cases filed during October 1, 1958—-January 31, 1959, only 
5,671 have been identified as to whether they met the old (1954) jurisdictional 
standards or the new (October 1, 1958) standards. The following table treats 
exclusively with these 5,671 identified cases: 


Total filings | Unfair labor} Re»resenta- 

















of identi- practice tion cases 

fied cases cases 
Cases accepted under old standards.-.-_.............---..------.--.-- 4, 794 2, 907 1, 887 
Peron’ Of Gir aereeees CN io oe Focaccia cuss cuane eee 84.5 87.9 79.8 
Cases accented under new standards__._.............-.-...---- Lees 737 317 420 
Percent oF Gis Wee Cin kk nt een neh mnenen 13 | 9.6 17.8 
Cases not meeting new standards (dismissed or not accepted)_--___- | 140 | 83 57 
Pereent of all identified nee. oo. os. oi ole deantececsevanséne 


2.5 | 2.5 2.4 
| | | 


Instructions to the field personnel with regard to the method of accepting 
and docketing charges are set forth in the “Case Handling Manual.” The perti- 
nent sections, by number, are set forth below : 


INITIATION OF CASES 


10010 Objective: The filing of a charge or petition is a condition precedent 
to, and initiates, the investigation of an unfair labor practice or a question con- 
cerning representation, respectively, to the end that appropriate action consistent 
with the act will eventually be taken. 

10012 Prefiling assistance: Requests for information, to the extent possible, 
should be crystallized in the form of charges or petitions before being dealt with. 


672 LABOR-MANAGEMENT REFORM LEGISLATION 


More particularly, an individual should be requested, at an early point, to exe- 
cute a charge or petition if he indicates that he has a case, complaint, or 
grievance which he believes is cognizable under our act. He should be told 
that our processes are, in the normal case, invoked by the filing of a charge 
or petition; and he should be assured that, at the close of the interview, he 
may withdraw the case or may substitute a revised form. (This is not to be 
construed as requiring anyone to file a charge or petition before information is 
given him. It is merely an expression of emphasis. ) 

(Upon the filing of such charge or petition, the Board agent, having procured 
a docket number, should forthwith conduct an interview and should prepare 
a memorandum or procure such affidavits as are immediately available. Pres- 
sures on the clerical staff should be minimized by the use of pen and ink. 
If, at the conclusion of the interview, it appears, and the moving party becomes 
convinced, that further proceedings are not warranted, a withdrawal request 
may be received and processed—see 10150 and 11110—without service upon or 
notification to other parties; if it appears that the charge or petition needs 
correction, a new—not amended—charge or petition may be substituted there- 
for.) 

In any case, requests for information may be honored only to the extent 
that they seek information, as contrasted with advice, concerning rights, obliga- 
tions, and general contents of the act. Answers should be succinct, and they 
must include all reservations which are necessary in a field as fluid as the 
area covered by the act. (For example, at one point or another, some such 
statement as that “we cannot, of course, give advice,” “cannot give advisory 
opinions,” or “cannot commit the General Counsel or the Board” may be called 
for.) Extended correspondence should be discouraged and, if advice is per- 
sistently sought, resort to non-Board counsel should be suggested. Under no 
circumstances should specific counsel be recommended. 

Regional personnel should not give advisory opinions as to the “legality” 
of given conduct or contract clauses. 

Upon request, assistance in the preparation of a charge or petition may be 
rendered to the filing party, to the extent that such assistance involves the 
furnishing of forms, reasonable clerical-stenographic assistance, and framing 
of the charge or petition itself. 

(For information as to contents of charges, see 10020.) 

If charges or petitions are received in the regional office which contain errors 
on their face (for example, a charge which uses the wrong numbers of the 
sections alleged to have been violated, or which incorporates supporting affi- 
davits by reference) assistance may be rendered in remedying the defects. In 
such cases, docketing may be postponed pending a prompt—usually, telephonic— 
communication with the charging party (if the 10(b) 6 months’ period appears 
to be involved, no delay whatever should be incurred on this account). If the 
filing party insists that the charge or petition be docketed as is, his wishes should 
be honored. 


10016 Who may file: 


1. Any individual or organization may file a charge. 

Except where filed by a labor organization, a separate charge should be filed 
by each individual whose discriminatory discharge is being alleged; and each 
such charge should be given a separate case number. 

(With respect to whether CC charges should be separate or joined, see 10020.) 

2. An RC or RD petition may be filed by an employee or group of employees 
or by an individual (except a supervisor) or a labor organization acting on their 
behalf, or by two or more labor organizations acting jointly. 

3. An RM petition may be filed only by the employer upon whom a claim for 
recognition has been made. 

4. A UD petition may be filed by 30 percent or more of the employees in the 
bargaining unit affected, or by an employee or group of employees acting on 
their behalf. 

Notre.—The charge or petition should clearly indicate the party filing it, as 
opposed to the representative who signs it. 

10020 What to file: Forms for the filing of charges or petitions are furnished 
by the regional offices. (Reasonably similar facsimiles are acceptable, but their 
use should be discouraged.) The forms are self-explanatory with respect to the 
information called for. (See 102.12 and 102.61 of the Rules and Regulations.) 

An original and four additional copies of either a charge or petition should 
be filed plus, in the case of a charge, an additional copy for each charged party. 

In CA, CB, CC, or CD case, the facts alleged in a charge to constitute the 





LABOR-MANAGEMENT REFORM LEGISLATION 673 


unfair labor practices should be set forth with some specificity but should not 
contain detailed evidentiary matter. For example, if 8(a)(1) or 8(b)(1) 
statements are alleged to have been made, it is sufficient to allege that “agents” 
of the company (or union) made the statements, without including the names 
of the persons involved. A charge should not incorporate by reference affidavits 
or other documents submitted in support of the charge. Where discrimination 
is alleged, all known discriminatees should be named. Where the names of all 
are not known, the charge should expressly state that the discriminatees include, 
but are not limited to, those named. 

Separate CC charges should be filed against different union-respondents. (If 
the respondents are a given union and its agents, however, one charge should 
cover the allegations.) Allegations that a union has engaged in a number of 
8(b) (4) incidents, even though they involve a number of secondary employers, 
should be contained in a single charge. 


SoME PROBLEMS ENCOUNTERED BY LEGISLATION GRANTING STATES AUTHORITY TO 
ENFORCE THE TAFT-HARTLEY ACT IN THE “NO MAN’s LAND” AREA 


Federal legislation granting Federal rights or causes of action often provides 
that such rights may be enforced in State courts. Of course, such rights may 
also be vindicated in Federal courts. It is assumed that Federal courts will not 
be endowed with jurisdiction in this area. 

1. Initially, a constitutional question will confront Congress. It is whether 
States may be required to accept in their courts or other tribunals suits to obtain 
redress for a feuerally created cause of action. In general, the answer to this 
question is in the affirmative (Second Employers Liability case, 225 U.S. 1, 58-59) 

2. However, States may not be required to provide procedures for en.iorcing 
Federal rights, if none exists under present State law. In other words, Federal 
rights may be enforced in State courts only to the extent that existing State 
judicial machinery is “appropriate to the occasion,” as the Supreme Court said 
in Second Employers Liability case (2223 U.S. 1, at 57). This conclusion was 
reiterated in Miles v. Illinois Central R.R. (315 U.S. 698), where the Supreme 
Court recognized that States need not change, modify, or add to their pro- 
cedures or local practices to accommodate parties suing under Federal laws. 

Since a few States have labor relations boards, the question arises whether 
Congress wants both State boards and State courts in the same State to en- 
force the Federal rights under consideration. Again, most States do not have 
labor boards; does Congress want courts in these States to enforce rights which 
are more properly matters cognizable by an administrative agency. And, if 
State courts may administer Federal law in this area, are they free (1) to 
have jury trials, and (2) to grant injunctions according to State law? 

Another associated problem in this sphere concerns the holding of elections in 
representation cases. Most of the States are not now equipped to hold such 
elections because they have no labor board or similar administrative agency. 
Of course, as pointed out in the Miles and Employer Liability cases, States may 
not be compelled to provide election machinery if they now have none. In 
such instances is Congress willing to empower States with authority only over 
unfair labor practice cases? 

3. Another problem relates to the desirability of attaining uniformity in the 
interpretation of Federal law. It is recognized that absolute uniformity is prob- 
ably impossible to achieve. An example of this may be observed in the lack of 
unanimity among State courts in interpreting identical language in the uniform 
acts, such as the Uniform Sales Act, the Uniform Negotiable Instruments Act, 
and the Uniform Commercial Code. See 223 U.S. 1, at 19, where counsel stressed 
this point in the Employer Liability case. Even the members of a court often 
divide among themselves as to what constitutes uniformity as to procedural 
requirements. See Brown v. Western Ry. of Ala., 338 U.S. 294, 299, and the 
dissent. 

4. Another problem which can plague a court relates to the conflict between 
the State law and Federal law with respect to the activity under consideration. 
If specific conduct is lawful under State law or policy, but unlawful uider 
Federal law, the State law, of course, is superseded. But the State court may 
consciously or unconsciously tend to apply State, rather than Federal, law; or 
the State court may, as some contend, even be “confused” as to which law is 
applicable. See 223 U.S. at 55-56. But the question still remains whether 
Congress desires to force States to recognize and enforce a policy which is 
repugnant or even abhorrent to State law or State policy. 
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In this connection, there is always the possibility that, because the congres- 
sional policy clashes with local policy, the former may receive unsympathetic 
treatment in the State forum. For illustrations of State hostility to Federal 
labor relations law, see Hill v. Florida, 325 U.S. 588, A.F.L. v. McAdory, 325 U.S. 
450, and Staub v. City of Barley, 335 U.S. 313. 

5. Still another problem relates to the question of removal of cases from State 
to Federal courts. Under present law, cases filed in State courts may be 
removed by defendants to Federal courts in specified instances. See 28 U.S.C.,, 
sections 1441-1450, and rule 81(c) of the Federal Civil Rules. If removal of 
Taft-Hartley cases is permissible, Federal courts will be endowed with a 
jurisdiction they now lack. 

6. Another problem will be to ascertain whether a case falls within the 
domain of no man’s land. This may be a troublesome problem. Benz v. Com- 
pania Naviera (353 U.S. 188), where the Supreme Court held that picketing of 
a foreign vessel in American waters was not even covered by the Taft-Hartley 
Act, points to some of the difficulties confronting courts on this branch of law. 

7. Another perplexing situation may arise by application of the doctrine of 
“primary jurisdiction.” This doctrine, in the words of the Supreme Court, 
“applies where a claim is originally cognizable in the courts, and comes into 
play whenever enforcement of the claim requires the resolution of issues which, 
under a regulatory scheme, have been placed within the special competence of 
an administrative body; in such case the judicial process is suspended pending 
referral of such issues to the administrative body for its views.” United 
States v. Western Pacific RR. (352 U.S. 59, 68-65). Hence a State court or 
board, anxious to conform to Federal interpretations on doubtful issues, may 
await a decision by the NLRB because the latter is vested with primary juris- 
diction. Such delay may often frustrate the statutory scheme of expeditious 
handling of labor cases. 

8. Another problem may involve a conflict of or inconsistency between Federal 
and State remedies or sanctions. An example in this respect would concern 
money damages, or injunctions, or even criminal penalties. Sneh a situation 
arose, in another connection, in California v. Zook (336 U.S. 725), where the 
State and Federal fines did not coincide. 

9. Another problem relates to service of process. Under present law, the 
NLRB may serve a respondent anywhere in the country. But State courts are 
vested with jurisdiction only over persons served within their geographical 
territory. The Supreme Court has indicated that nonresidents may be served 
by registered mail without violating constitutional due process. If this is true, 
this problem can be overcome. But another problem then arises. It is: 

10. Whether the doctrine of forum non convenience applies to the cases under 
consideration. This doctrine permits a State court in its discretion to dismiss 
a case on the ground that the cause of action arose in another State and it 
would be harsh or inconvenient to require the defendant to defend in the State 
where suit is brought. See Miles v. Illinois Central RR. (315 U.S. 698), where 
the Supreme Court members could not agree among themselves on the applica- 
tion of this rule of law. 

11. A minor problem involves State obstacles to maintaining a lawsuit. For 
example, under some State laws, a foreign corporation may not sue in the local 
courts unless it is licensed to do business there. Such laws have been held 
constitut‘onal, even when the foreign corporation sought to enforce a Federal 
right. Union Brokerage Co. v. Jensen (322 U.S. 202. 207-209). Does Congress 
intend to impose such conditions with respect to State suits when it has not 
placed them on applicants for relief before the NLRB? 

The foregoing seem to be the major questions presented in studying the prob- 


lem. It is quite possible that others may be discovered, but it is believed they 
would be of minor significance. 


As of February 20, 1959, the National Labor Relations Board was not in- 


volved in any court litigation concerning compliance with section 9(h) of the 
statute. 


The National Labor Relations Board received its first 9(h) affidavit signed 


by Harry Bridges, president of the ILWU, on March 1, 1950; that affidavit was 
notarized February 27, 1950. 


(Whereupon, at 4:45 p.m., the hearings were concluded and the 
subcommittee adjourned subject to the call of the Chair.) 





he 


as 


168 


LABOR-MANAGEMENT REFORM LEGISLATION 


WEDNESDAY, MARCH 4, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON LABOR AND PUBLIC WELFARE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 2:10 p.m., in room 
4232, New Senate Office Building, Senator John F. Kennedy (chair- 
man of the subcommittee), presiding. 

Present : Senators Kennedy (presiding), Morse, Goldwater, Dirksen 
and Prouty. 

Also present: Senators Yarborough, Williams, Cooper, Case of 
New Jersey, and Javits, members of the committee; and Senator John 
L. McClellan of Arkansas. 

Committee staff members present: Stewart E. McClure, chief 
clerk; John S. Forsythe general counsel; Ralph Dungan and Samuel 
V. Merrick, profession: al staff members; Michael Bernstein, minority 
counsel and Ray Hurley, professional staff member. 

Senator KENNEDY. The subcommittee will come to order. 

L invited Senator McClellan here because his bill was introduced 
after the subcommittee had concluded its hearings but I felt that it 
was important that the members of the subcommittee and the full 
committee during their consideration of the bill would have the bene- 
fit of his testimony, because of his long experience in the field and 
because of the exceptional leadership he has given the investigating 
committee which bears his name. I am most. appreciative, Senator, 
and I know the members of the subcommittee are, to have you here, 
especially since we gave you short notice. I am sure whatever you 
will say will be very valuable. 

Senator GotpwaTer. Before we start I must say that this came 
as rather a surprise when I returned to Washington this morning to 
find that meetings had been reopened. I am highly pleased they are 
reopened. But ‘I must say that we have two Republican members, 
Senators Curtis and Mundt, who likewise have bills that touch on 
this field, and they have requested, in view of the fact that the com- 
mittee hearings have now been reopened, that they have an opportunity 
to testify on their legislation, also. 

Senator Kennepy. I will say to the Senator, I wrote a letter to every 
Member of the Senate in mid-January to ask who desired to testify. 
Senator McClellan is extremely busy with the jukebox hearings. 
Because of these extraordinary circumstances and because of his 
special position it seemed proper to grant him this opportunity. 

It is not the intention of the chairman to reopen the hearings—there 
is no reason to—but I will be glad to have a statement filed by them. 
The fact is, we did write every Member of the Senate in the month of 
January inviting them to come before the subcommittee. I felt it was 
particularly important to have Senator McClellan’s testimony. I 
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will be glad to have a statement by Senator Mundt and Senator Curtis. 

Senator Dirksen. First, both Senators Curtis and Mundt are mem- 
bers of Mr. McClellan’s select committee. Second,—— 

Senator Kennepy. We didn’t get any word from any of the 
Senators. 

Senator Dirksen. Senator Mundt told me—the request was relayed 
to me, that he did ask for a hearing. 

Senator Kennepy. Who did he ask? 

Senator Dirksen. He received a letter from you stating that the 
subcommittee hearing was closed. 

Senator Kennepy. Yes, that is correct and his statement has been 
included in the record pursuant to his request. 

Senator McClellan’s legislation, I think, was not prepared until 
after the hearings closed. That is why there was no request made 
of the Chairman when I informed every Member of the Senate, in- 
viting them to testify, including Senators Mundt and Curtis. 

Senator Dimxksen. That he did make a formal request—that is my 
understanding from Senator Mundt. 

Senator Kennepy. I never heard from Senator Mundt in response 
to my January 27 letter inviting him to testify. 

Senator Dirksen. Obviously, I can only tell you what was disclosed 
in conversation not over an hour ago. 

Senator Kennepy. No Member of the Senate on your side of the 
aisle has addressed any inquiry to me as to his appearing before the 
subcommittee except after the hearings were closed. 

Senator Dirksen. It may have been when the subcommittee hearings 
were closed—— 

Senator Kennepy. It was well before the hearings were closed that 
I sent invitations to Senators Mundt and Curtis to testify. 

Senator Dirksen. They are now advised that the subcommittee is 
reopened and I think they could come in with clean hands with their 
request. And I am delighted to hear that Senator McClellan is to 
testify. You may recall that I pressed that upon you at the last 
meeting of the subcommittee. I thought he should have had an 
opportunity to be heard and I am delighted to have him come before 
the committee. I hope the action will be tendered to the other Mem- 
bers of the Senate. 

Senator Kennepy. How many additional witnesses does the Sen- 
ator want to be heard? 

Senator Dirksen. Two have asked. I can do no more than relay 
the request. 

Senator Kennepy. After we finish today, Senator, after we have 
heard Senator McClellan’s testimony, we will go to executive session 
on the bill. We will not get finished today, obviously. It may be 
possible, if agreeable with the Senator, that you could speak to Sen- 
ators Mundt and Curtis, if we could, perhaps, meet tomorrow morn- 
ing at 9:30, and have them testify for half an hour and 

Senator Dirksen. I can see—— 





Senator Kennepy. Or meet at 10 and give them each half an hour 
and have the executive session later. 

Senator Dirksen. I can see no such urgency. They are too busy 
to rearrange their schedule tomorrow morning. 
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Senator Kennepy. Senator McClellan was given short notice. I 
will be glad to have them come before us and [ don’t think it is an 
unfair request to come now. Otherwise, we will be voting without 
the benefit of their testimony. 

Senator Dirxsen. If you should contact them, I suggest that, and 
find out when it will be convenient for them to come before the sub- 
committee. 

Senator Kennepy. I am not interested in holding the bill - In 
view of my invitation to them to testify, dated January 27, I don’t 
think it is necessary to give them several additional days to arrange 
their testimony. 

Senator Dirksen. I regard the testimony of great importance. 

Senator Kennepy. | gave them an opportunity to come before the 
subcommittee—invited everyone as far back as January. 

Senator Gotpwarer. I would like to ask the Chairman a question. 
This is rather an unusual procedure. We had hoped that Senator 
McClellan would testify before we voted on whether or not his bill, 
the administrative bill or your bill, would be the vehicle we would 
work on. Is this testimony admitted in the form of testimony or are 
we going to have an opportunity to find out whether we might want 
to substitute his bill for your bill or what ? 

Senator Kennepy. You can do that in the committee. 

Senator Gotpwarer. Another thing, I understand—this came as 
i surprise to me—I didn’t get until early this morning—has Senator 
McClellan a prepared statement, might I ask. Have you got a pre- 
pared statement ¢ 

Senator McCretian. I only got notice of this yesterday afternoon. 
Iam prepared to talk from notes. 

Senator Gotpwater. The Senator has a long bill, and I think in 
fairness to him that he should be allowed, if he feels that he has not 
had adequate time to prepare a statement today, that he be allowed to 
come before us possibly tomorrow again to complete questions or 
testimony that he might want to give. 

Senator McCietian. I cannot come tomorrow. I can’t come this 
week. Anything that I am going to do this week I will have to do 
now. Teannot do: anything else this week. 

Senator Dirksen. Does your special committee meet tomorrow 4 

Senator McCiertan. No. I have other duties as a Senator. I 
have given two-thirds of my time to that committee, as my colleague 
knows. I just can’t the balance of this week give any more time to 
this. I will be glad to proceed on the basis of these notes that I have 
made, and try to answer, if I can, such questions I may be asked. 

I would like to request of the Chair permission, of course, to revise 
my remarks before they are printed, and to supplement them with any 
brief or additional information that I might think pertinent to ques- 
tions asked or to the bill itself. 

Senator Krennepy. Is there any objection to Senator McClellan 
proceeding to discuss his bill ? 

All right won’t you proceed, Senator ? 

Senator McCuetran. Do I understand that I m: ly revise my re- 
marks and, also, extend them where it would be pertinent to do so, 
I mean, in reply to some question asked or in connection with some 
subject I may not have covered here in the extemporaneous remarks? 
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Senator Kennepy. Yes. 
Senator McCienian. Lask that because it has been indicated already 
[ have not had the opportunity to actually prepare a statement for 
the record. 

Senator Kennepy. Yes, sir. Without objection that will be done. 
[ will also direct that your bill, S. 1137, be printed at this point of the 
record. 


(S. 1137 follows:) 







[S. 1137, 86th Cong., 1st Sess. ] 
A BILL To provide minimum standards guaranteeing basic rights of labor union members 
and insuring ethical practices in the conduct of union affairs; to require disclosure of 
information to which union members and the public are entitled; to create fiduciary 
duties and obligations with respect to the administration, disbursement, and reporting 
of funds by officials of labor unions: to prevent abuses in the administration of union 
trusteeships ; to prevent interference with the right to organize and bargain collectively ; 
to prevent loss of Government revenues due to evasion of income tax laws; and for 
other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act may be cited as the 
“Labor-Management Basic Rights, Ethical Standards, and Disclosure Act of 
1959”. 


FINDINGS AND POLICY 


Sec. 2. (a) The Congress finds, from recent investigations in the labor and 
management fields, many instances of corruption, abuse of trust, tax evasion, 
disregard of democratic procedures and of the rights of individual workers, 
and other failures to observe necessary standards of responsibility and trust. 
The Congress also finds that remedial legislation is necessary to aid, protect, 
and further commerce, to insure the rights of union members, to protect the 
revenues of the United States, and to benefit the public welfare. 

(b) It is declared to be the policy of the United States to advance the objec- 
tives, protect the interests, and correct the evils referred to in subsection (a) by 
(1) providing minimum standards of ethical practices, democratic representa- 
tion, and due process of law for the protection of the members of such labor 
organizations; (2) requiring the reporting and disclosure of transactions in 
which abuses of trust or authority, conflicts of interests, and other improper 
activities may occur unless opened to scrutiny; (3) providing remedies for those 
injured by abuses of trust or authority; (4) regulating the imposition of trus- 
teeships on subordinate unions; (5) providing adequate enforcement measures 
to assure compliance with the foregoing requirements; (6). providing that 
noncomplying persons whose labor or management practices do not justify the 
protection of privileges and immunities otherwise available under Federal law 
may be disqualified from such privileges and immunities; and (7) imposing 
criminal penalties for willfull wrongdoing. 


DEFINITIONS 

Sec. 3. As used in this Act— 

(1) “Labor organization” means a labor organization engaged in activities 
affecting commerce and includes any labor union or any organization of any kind, 
or any agency or employee representation committee, association, group, or 
plan, so engaged in which employees participate and which exists for the pur- 
pose, in whole or in part, of dealing with employers concerning grievances, 
labor disputes, wages, rates of pay, hours of employment, conditions of work, 
or other matters incidental to employment relationships, and includes further 
any conference, joint board, joint council, or other local, State, regional, national, 
or international organization composed of representatives of such labor organi- 
zations or in Which such labor organizations are associated or with which they 
are affiliated. 

(2) “Labor organization engaged in activities affecting commerce” means a 
labor organization which has officers or members engaged in activities affecting 
commerce, or which represents employees engaged in such activities, or which 
represents employees or has officers or members who are employed by any em- 
ployer or in any industry engaged in activities affecting commerce, including 
any labor organization certified under Federal law, acting, or recognized, as 
the representative of employees of any such employer or in any such industry, 
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or actively seeking to represent any such employees, or receiving or issuing any 
charter from or to another labor organization which is representing or actively 
seeking to represent any such employees. 

(3) “Affecting commerce” means any activity or industry in commerce or in 
which a labor dispute or a violation of this Act would hinder or obstruct com- 
merce or the free flow of commerce, and includes any activity or industry “af- 
fecting commerce” within the meaning of the Labor Management Relations Act, 
1947, as amended. 

(4) “Commerce” means trade, traffic, commerce, transportation, or commu- 
nication among the several States or between a State and any place outside 
thereof. 

(5) “State” means any State or Territory of the United States, the District 
of Columbia, Hawaii, Puerto Rico, the Virgin Islands, American Samoa, Guam, 
Wake Island, the Canal Zone, and Outer Continental Shelf lands defined in the 
Outer Continental Shelf Lands Act (67 Stat. 462). 

(6) “Person” means one or more individuals, labor organizations, partner- 
ships, associations, corporations, legal representatives, mutual companies, joint- 
stock companies, trusts, unincorporated organizations, trustees, trustees in 
bankruptcy, or receivers. 

(7) “Employer” means any employer or any group or association of employers 
which is an employer within the meaning of any law of the United States re 
lating to the employment of any employees or which, with respect to any pri- 
vate or public employment of employees, may deal with any labor organization 
econeerning grievances, labor disputes, wages, rates of pay, hours of employment, 
or conditions of work, and includes any person acting directly as an employer 
or indirectly in the interest of an employer in relation to an employee, except 
that as used in provisions of this Act subjecting employers to any requirement, 
liability, prohibition, administrative sanction, or punishment, “employer” shall 
not include the United States or any wholly owned Government corporation 
or any State or political subdivision of a State or any employer who is not en- 
gaged in any activity or in any industry affecting commerce. 

(8) “Employee” includes any individual employed by an employer, and any 
individual whose work has ceased because of, or in connection with, any cur- 
rent labor dispute, or because of any unfair labor practice, or because of exclu- 
sion or expulsion from a labor organization in any manner or for any reason 
inconsistent with the requirements of this Act. 

(9) “Member”, when used in reference to a labor organization, includes any 
person who has fulfilled or tendered the lawful requirements for membership 
in such organization, and who neither has voluntarily withdrawn from member- 
ship nor has been expelled from membership after appropriate proceedings con- 
sistent with lawful provisions of the constitution, bylaws, or other governing 
charter of such organization. 

(10) “Officer”, when used in reference to a labor organization, means any con- 
stitutional officer or any member of a board, council, committee, or other body 
established by the constitution, bylaws, or charter of a labor organization 
who is elected or appointed pursuant to and is empowered by such constitution, 
bylaws or charter to exercise governing or executive functions with respect to 
such labor organization. 

(11) “International labor organization” means any labor organization which 
has as members more than one local or constituent labor organization 
or the representatives or members of more than one such organization, and 
which exercises any governing or supervisory powers over such local or con- 
stituent organizations. 

(12) “Trust in which a labor organization is interested’ means a trust or 
other fund or organization (A) which was created or established by a labor 
organization, or one or more of the trustees or one or more members of the 
governing body of which is selected or appointed by a labor organization, and 
(B) a primary purpose of which is to provide benefits for the members of such 
labor organization or their beneficiaries. 

(18) “Trusteeship” means control or management of funds, other property, 
operations, or procedures of one labor organization by any other labor organ- 
ization through any receivership, trusteeship, or other procedure in which a 
supervisor, trustee, or other administrator is vested by such labor organization 
with authority normally exercised by any officer or officers, or by the member- 
ship, of such other labor organization. 

(14) “General vote” means (A) in the case of a local labor organization, the 
concurrence in a vote, by secret ballot, of a majority of members present at a 
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general membership meeting, and (B) in the case of an international labor or- 
ganization, the concurrence of a majority of votes cast by delegates present at a 
general meeting of duly chosen delegates, or (C) in either case, a referendum 
conducted by secret ballot through the mails. 

(15) “Secret ballot” means the expression by ballot, voting machine, or other- 
wise, but in no event by proxy, of a choice with respect to any election, referen- 
dum, or vote taken upon any matter, which is cast in such a manner that the 
person expressing such choice cannot be identified with the choice expressed. 

(16) “Due notice” means (A) in the case of a local labor organization, not 
less than fifteen days written notice to each member at his last known address, 
and (B) in the case of an international labor organization, not less than thirty 
days written notice to the principal office of each local or constituent labor 
organization entitled to such notice. 

(17) “Aggregate compensation” includes all salary, fees, bonuses, commis- 
sions, or other emoluments payable or provided as compensation for services 
performed for, or by reason of the holding of any office in, or employment by, 
any labor organization or trust in which such labor organization is interested, 
and any amounts payable as an allowance for or in reimbursement of expenses 
incurred in the performance of such services or the holding of such office. 

(18) “Secretary” means the Secretary of Labor. 


TITLE I—RIGHTS TO BE GUARANTEED IN CHARTERS OF LABOR 
ORGANIZATIONS 


BASIC RIGHTS 


Sec. 101. The constitution and bylaws or other governing charter of every la- 
bor organization shall contain provisions effectively designed to carry out the 
following objectives and to guarantee to its members the following rights: 

(1) Equat Ricuts.—Every member of a labor organization shall have equal 
rights and privileges within such organization, including identical voting rights 
and equal protection of its rules and regulations. 

(2) ELIGIBILITy FOR MEMBERSHIP.—Every person who meets the reasonable 
qualifications uniformly prescribed by a labor organization for membership 
therein shall be eligible for and admitted to membership in such organization. 
The initiation fee, in the case of any individual seeking to become a member 
of such organization, shall not be in excess of 75 per centum of the amount 
of the prevailing weekly wage payable to individuals in the same category 
of employment as such person, as of the time such fee is imposed, in the vicinity 
of such bargaining unit. 

(3) FREEDOM oF SprEcH.—Every member of a labor organization shall have 
the right to express any views, arguments, or opinions regarding any matter 
respecting such organization or its officers, agents, or representatives, and to 
disseminate such views, arguments, or opinions either orally or in printed, 
graphic, or visual form, without being subject to penalty, discipline, or inter- 
ference of any kind by such organization. 

(4) FREEDOM oF ASSEMBLY.—Every member of a labor organization shall 
have the right to meet and assemble freely with any other members for the 
purpose of exchanging views and reaching decisions with respect to and matters 
pertaining to such organization or its officers, agents, or representatives, without 
being subject to penalty, discipline, or interference of any kind by such 
organization. 

(5) FREEDOM FROM ARBITRARY FINANCIAL EXxAcTIoNs.—Rules relating to the 
rate of dues and initiation fees, or the levying of any special or general assess- 
ment, may be adopted or amended only after due notice and by general vote. 

(6) PRoTECcTION OF THE RIGHT To SvEe.—No labor organization shall limit 
the right of any member or officer thereof to institute an action in any court, 
or in a proceeding before any administrative agency, irrespective of whether 
or not the labor organization or its officers are named as defendants or re 
spondents in such action or proceeding, or the right of any member or officer 
of such labor organization to appear as a witness in any judicial, administra- 
tive, or legislative proceeding, or to petition any legislature or to communicate 
with any legislator: Provided, That any such member or officer may be required 
to exhaust reasonable hearing procedures within such organization, not requir- 
ing longer than three months to final decision, before instituting legal or 
administrative proceedings against such organization or any officer thereof. 
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(7) SAFEGUARDS AGAINST IMPROPER DISCIPLINARY ACTION.—No member of a 
labor organization may be fined, suspended, expelled, or otherwise disciplined 
by such organization or any officer thereof except for breach of some published 
written rule of such organization which is not inconsistent with any of the 
provisions of this title. Disciplinary action may not be taken unless such mem- 
ber has been (A) served with a written copy of the provisions of the constitu- 
tion and bylaws or other governing charter of such organization which contains 
a listing of the rights and safeguards afforded him pursuant to this title with 
respect to the conditions under which disciplinary action may be taken; (B) 
served with written specific charges; (C) given a reasonable time to prepare 
his defense; (D) afforded a full and fair hearing; and (E) afforded final 
review on a written transcript of the hearing, by an impartial person or persons 
(i) agreed to by such organization and the accused, or (ii) designated by an 
independent arbitration or mediation association or board. 

(8) INSPECTION OF MEMBERSHIP Lists.—Each member of a labor organiza- 
tion or his agent shall have the right to inspect a list of the names and last 
known addresses of all members of such organization. Such list shall be 
maintained at the principal place of business of such organization by a designated 
official thereof. 


STANDARDS APPLICABLE TO LOCAL AND INTERNATIONAL LABOR ORGANIZATIONS 


Sec. 102. The constitution and bylaws or other governing charter of every 
labor organization shall contain provisions effectively designed to carry out 
the following objectives and to guarantee to its members the following rights: 

(1) ELECTION OF OFFICERS AND MEMBERS OF GOVERNING Bopies.—The three 
principal officers, members of the board of directors, members of any executive 
committee of the board of directors which is authorized to act as a board of 
directors (unless selected by the board from its own number), members of a 
board of trustees, or members of any other governing body of a labor organiza- 
tion, shall be nominated and elected in the manner prescribed in section 302. 

(2) DISCLOSURE OF VOTES BY DELEGATES.—Any vote by a delegate in his repre- 
sentative capacity shall be recorded in such manner that any person represented 
by such delegate can determine whether such delegate voted for or against any 
candidate or issue. 

(3) SALARIES AND ExPENSE ALLOWANCES.—Any salaries or general expense 
allowances of officers, directors, trustees, and members of an executive com- 
mittee or other such governing body of a local labor organization shall be 
established by the bylaws or by resolution adopted by general vote: Provided, 
That such bylaws or resolution may establish minimums and maximums within 
which such salaries may be determined by the trustees, directors, or members 
of an executive committee or other such governing body of such labor organiza- 
tion: Provided further, That nothing herein contained shall prevent the pay- 
ment of expenses incurred or to be incurred by any such person upon itemized 
vouchers duly presented to the fiscal officer of such labor organization. 

(4) PRESERVATION oF BALLots.—All ballots cast with reference to any matter 
which is required by the provisions of this Act to be decided by secret ballot, 
and all other documents relating to such secret ballot, shall be preserved for 
not less than two years after the date such vote is taken. 

(5) AFFILIATED ORGANIZATIONS.—No organization or fund, whether or not 
incorporated, shall be created or financed by the funds of a labor organization 
except by general vote of the labor organization creating or financing such 
organization or fund, and any labor organization creating or financing such an 
organization or fund shall submit as a part of its annual financial report a sched- 
ule of the operations for the past fiscal year, or part thereof, of such organization 
or fund, which schedule shall be patterned after and audited in the same manner 
as is the annual financial report required by section 202(a)(K). 

(6) Bonprine.—All officers, agents, representatives, and employees of any 
labor organization who handle funds of such organization shall be bonded for 
the faithful discharge of their duties in the handling of such funds, and the 
bond of each such person in effect during any fiscal year of such organization 
shall be in an amount, (A) in the case of an international labor organization, 
not less than one-fourth of the gross income of such organization for the fiscal 
year of such organization immediately preceding such fiscal year, or $250,000, 
whichever is the lesser; or, if there be no such preceding fiscal year, not less 
than $50,000, and (B) in the case of a local labor organization, not less than 
the total of the dues and other assessments paid by the members thereof during 
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the fiscal year of such organizatiun immediately preceding such fiscal year or, 
if there be no such preceding fiscal year, in an amount not less than $10,000. 

(7) Recorps.—Records shall be kept of all actions taken at any general mem- 
bership meeting, any meeting of directors, trustees, or members of any executive 
committee (including any executive committee appointed or elected by directors 
or trustees) of any labor organization and, in the case of an international labor 
organization, of all votes taken at any such meeting or at any convention; and 
such records shall be maintained for five years at the principal office or place 
of business of such organization and shall be available for inspection at reason- 
able times by any member of such organization or of a constituent unit of such 
organization, or by the attorney or other representative of such member. 

(8) FINANCIAL Recorps.—Detailed financial records, including annual audits 
by an independent certified accountant, showing all moneys received by any labor 
organization and the sources thereof, and all expenditures of such organization 
and the purpose thereof, shall be kept and maintained for five years by the chief 
fiscal officer of such organization at its principal place of business and shall be 
open to inspection, in the case of a local labor organization, by any member of 
such organization, and, in the case of an international labor organization, by 
any member of any constituent unit of such organization who has been authorized 
by vote of such constituent unit to inspect such records, or in either such case by 
the attorney or other representative of such member. Any such expenditure 
exceeding $100 in the case of a local labor organization, or $500 in the case of 
an international labor organization, shall be supported by a voucher from the 
person with respect to whom such expenditure is made. 

(9) INVESTMENT OF SurRPLUS FuNps.—Every labor organization shall be entitled 
at all times to maintain a working capital of not in excess of the aggregate of 
the dues and assessments received by it during its latest fiscal year, or in the 
absence of such latest fiscal year, not in excess of $25,000, in the case of a local 
labor organization, and not in excess of $100,000 in the case of an international 
labor organization. All sums held by any labor organization in excess of such 
sum, other than pension or trust funds, shall be held in savings banks on time 
deposits or invested in such manner as may be permitted insurance companies 
by the laws of the State in which the principal place of business of such organi- 
zation is located. 

(10) COLLECTIVE BARGAINING AGREEMENTS.—A copy of each collective bargain- 
ing agreement made by a labor organization with any employer shall, in the case 
of a local labor organization, be forwarded on request to any employee of such 
employer whose rights as such employee are directly affected by such agree- 
ment, and in the case of an international labor organization, be forwarded to 
each constituent unit which has members directly affected by such agreement: 
and each labor organization shall maintain at its principal place of business 
copies of any such agreement made or received by it, which copies shall be 
available for inspection by any member or by any émployee whose rights are 
affected by such agreement. 





STANDARDS APPLICABLE TO LOCAL LABOR ORGANIZATIONS 


Sec. 103. The constitution and bylaws or other governing charter of every 
local labor organization shall contain provisions effectively designed to carry 
out the following objectives and to guarantee to its members the following 
rights: 

(1) GENERAL MEMBERSHIP MEETING.—A general membership meeting shall 
be held not less than three times each year, and each member of the local labor 
organization shall be notified by mail of any such meeting not less than ten 
days prior to the date such meeting is to be held. 

(2) DELEGATES TO INTERNATIONAL LABOR ORGANIZATION.—AII delegates of a 
local labor organization to a meeting or convention of an international labor 
organization of which such local organization is a consistent unit shall be 
elected in the manner set forth in section 302; except that, if such meeting 
or convention is called upon notice insufficient to permit the holding of such 
an election, such delegates may be selected in such other manner as may be 
provided by the constitution, bylaws, or other governing charter of such local 
labor organization. 

(3) Roster oF MEMBERS OF LOCAL LABOR ORGANIZATION To BE FURNISHED TO 
INTERNATIONAL LABOR ORGANIZATION.—Not more than thirty days prior to any 
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meeting or convention of an international labor organization of which a loeal 
labor organization is a constituent unit, such local organization shall furnish 
to such international organization a roster of the members of such local or- 
ganization, in order that such international organization may be able to deter- 
mine the voting strength of such local organization. 

(4) MERGER OF LOCALS OR TRANSFER OF MEMBERSHIP OR FUNpsS.—No merger of a 
local labor organization with any other local labor organization, and no transfer 
of membership or funds from oue local labor organization to another shall take 
place except after approval by a general vote of each local labor organization 
to be merged (in the case of a merger), each local labor organization affected 
(in the case of a transfer of membership), and the local labor organization from 
which funds are to be transferred (in the case of a transfer of funds), upon 
due notice stating in detail the purpose of the merger or transfer. 


STANDARDS APPLICABLE TO INTERNATIONAL UNIONS 


Sec. 104. The constitution and bylaws or other governing charter of every 
international labor organization shall contain provisions effectively designed to 
carry out the following objectives and to guarantee to its members the following 
rights: 

(1) COoNVENTIONS.—Every international labor organization shall hold a con- 
vention or similar meeting of all its constituent units not less often than once 
every four years, at which time there shall be elected, in the manner provided 
for by section 302, ail officers and members of any governing body required to be 
elected by section 102(1). 

(2) Vorine AT CONVENTIONS.—AIl delegates elected or designated by the 
constituent units of an international labor organization pursuant to the pro- 
visions of section 103(2) to represent such constituent unit at any meeting 
or convention held by such labor organization shall have a vote in all elections 
for officers and upon other matters brought before such meeting or convention 
for action or ratification by vote, which vote shall be numerically equivalent, 
or proportionate, to the number of the members of such constituent unit as dis- 
closed by the roster of members required to be furnished under the provisions 
of section 103(3). 

(3) Novices or MEETINGS OR CONVENTIONS.—Not less than thirty days prior 
to any meeting or convention of any international labor organization for the 
election of officers, directors, trustees, or members of an executive committee, a 
notice shall be sent by mail to the secretary of each constituent unit of such 
organization, which notice shall set forth the time, place, and a detailed agenda 
of such meeting or convention. 

(4) ExTRAORDINARY MEETINGS.—Extraordinary meetings of an international 
labor organization shall not be held except upon fifteen days’ notice to the 
secretary of each constituent unit of such organization. Such notice shall specify 
the nature of the business desired to be transacted at such extraordinary meet- 
ing. At any such meeting the international labor organization may recognize 
as the representatives of the constituent units of such organization the individ- 
uals who were elected or designated as such by such constituent units for the 
latest regular meeting, unless such constituent units shall have elected or desig- 
nated other individuals to represent them at such extraordinary meeting. 

(5) REPRESENTATIVES.—No person shall be entitled to vote as a representative 
or delegate of a constituent unit of an international labor organization unless 
such person shall have been elected or designated as such in the manner 
provided in section 103 (2). 

(6) ISSUANCE OF CHARTERS.—No international labor organization shall issue 
any charter to any constituent unit of such organization except upon written 
request therefor and upon which written application setting forth facts meeting 
the membership requirements of such labor organization with respect to con- 
stituent units thereof. No charter shall be permitted to be issued or outstand- 
ing in the name of any organization which is not a bona fide labor organization. 
Within fifteen days after issuance of any local charter, the organization issuing 
such charter shall notify the Secretary of the name, purposes, and number of 
members of such chartered organization. 

(7) TrusTeEsHIPps.—No international labor organization shall impose any 
trusteeship upon any constituent unit of such organization except in accordance 
with the standards and procedures provided for in section 303. 
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TITLE II—REPORTING AND DISCLOSURE 
GENERAL REQUIREMENTS 


Sec. 201. Every person required to file reports or other documents with the 
Secretary as provided in this Act shall— 

(1) file, at the times and places and in the forms prescribed therefor, 
such reports or documents containing the information required by this 
Act, with adequate indexing and cross reference to indicate compliance with 
the relevant requirements of this Act; 

2) maintain records of all substantiating information, documents, and 
related data necessary to explain and verify the reports and documents 
filed as required by this Act; 

(3) keep these records available for examination by any interested labor 
organization member or his authorized representatives, or by the Secretary 
or his authorized representatives, for a period of not less than five years 

after the filing of reports based on the information which they contain. 


REPORTING BY 





LABOR ORGANIZATIONS 


Sec. 202. (a) Every labor organization shall file with the Secretary (1) copies 
of its constitution, bylaws, or other governing charter, which shall conform 
with and contain provisions designed to effectively accomplish the objectives of 
title I, and (2) a report signed by its president or other chief executive officer 
and by its secretary or other chief records officer, containing the following 
information, in such form as the Secretary may by rule or regulation require: 

(A) The name of the labor organization, the address of its principal business 
office, and of any other office or offices regularly maintained by such organization; 

(B) The statutory authority, if any, under which the labor organization is 
organized ; 

(C) Thenames and titles of its officers ; 

(D) The name and title of each officer, employee, agent, or representative 
of such organization, and of each attorney, accountant, consultant, or other 
person engaged or paid by the labor organization, whose aggregate compensa- 
tion received from such o1ganization in the preceding fiscal year exceeded $10,000, 
or may reasonably be expected during the current fiscal year to exceed $10,000; 

(E) The name and title of each member of the board of directors, board of 
trustees, executive committee, or other governing board or committee of the 
labor organization ; 

(F) The name and title of each trustee or other person responsible for the 
custody or administration of any trusts or funds in which the labor organization 
is interested ; 

(G) Aggregate compensation paid the preceding fiscal year or reasonably ex- 
pected to be paid during the current fiscal year to each person referred to in 
clauses (C), (D), (E), and (F); 

(H) Detailed statements, or references to specific provisions of documents 
filed under this subsection which contain such statements, showing the provi- 
sions made and procedures followed with respect to: (i) participation in in- 
surance or other benefit plans, (ii) authorization for disbursement of union 
funds, (iii) audit of union finanical transactions, and (iv) authorization for 
bargaining demands and strikes, and ratification of contract terms; 

(1) Direct or indirect loans outstanding, or made during the preceding fiscal 
year, to any officer, employee, or member aggregating in excess of $500, together 
with a statement of the security, if any, and arrangements for repayment; 

(J) Direct or indirect loans outstanding, or made during the preceding fiscal 
year, to any enterprise, together with a statement of the security, if any, and 
arrangements for repayment; 

(K) A financial statement certified by an independent certified public ac- 
countant, showing the assets and liabilities, including surplus accounts, of the 
labor organization as of the end of the preceding fiscal year, and its income, 
fully identified as to sources, and its expenditures, fully identified as to purposes 
and recipients, during such fiscal year ; and 

(L) A financial statement certified by an independent certified public ac- 
countant showing the assets and liabilities of each trust in which the labor 
organization is interested, as of the end of its preceding fiscal year, and the trust 
income fully identified as to sources, and the trust expenditures, fully identified 
as to purposes and recipients, during such fiscal year. 


. 














a a a 


_ “a a 


- 


wv Paee 


LABOR-MANAGEMENT REFORM LEGISLATION 685 


(b) Within thirty days after the occurrence of any change in the information 
required by clauses (A), (B), (C), (E), (F), and (H), of subsection (a) (2), the 
labor organization by which such report was filed shall file with the Secretary, 
in the same form as required by such subsection, an amendment to its report 
setting forth such change. 

(c) Any labor organization required to file a report under subsection (a), shall 
file annual financial statements conforming to the requirements of clause (K) 
of subsection (a) (2), and annual financial statements conforming to the require- 
ments of clause (L) of such subsection with respect to each trust in which it is 
interested. Any such annual statement conforming to the requirements of clause 
(K) shall include, for the fiscal year covered thereby, the information referred to 
in clauses (D), (G), (1), and (J). 

(d) If the first statement required by either clause (K) or (L) of subsection 
(a) (2) is filed more than ninety days after the end of the preceding fiscal year, 
such statement shall also include a similar financial statement, certified by the 
principal fiscal officer of the labor organization or of the trust, as the case may be, 
showing the assets and liabilities of the labor organization, or of the trust, as the 
case may be, as of a date not nore than ninety days prior to such filing, and 
showing income received and expenditures made during the period from the end 
of the preceding fiscal year to such date. 


REPORTS OF TRUSTEESHIPS 


Sec. 203. Every labor organization which imposes a trusteeship over a sub- 
ordinate labor organization shall file a report with the Secretray, signed by the 
president or other chief executive officer and by the secretary or other chief 
records officer of such organization imposing the trusteeship, certifying that such 
trusteeship was assumed and is exercised in conformance with the applicable 
requirements of section 303 of this Act, and providing the following information: 

(1) The name and address of the subordinate organization over which trustee- 
ship has been assumed ; 

(2) The date of assumption of trusteeship ; 

(3) The length of period for which trusteeship has been assumed or is expected 
to be exercised ; 

(4) The reason such trusteeship was assumed and the reason for its con- 
tinuance ; 

(5) What remains to be done before full autonomy of the subordinate organiza- 
tion may be restored and what steps are being taken to remove any remaining 
obstacles ; 

(6) Whether any delegates to represent such subordinate organization in 
other bodies or meetings or conventions have been or are being selected and if so, 
how selected, the nature and extent of participation of the membership in the 
selection, and the extent of authority of such delegates ; 

(7) An account of any funds transferred from the subordinate organization 
to the supervising organization during the period of trusteeship ; 

(S) A statement of the amount of normal per capita tax and assessments that 
would be payable by the subordinate organization if it were not under trusteeship; 


and 


(9) The date, place, manner, and result of the last preceding general vote 
taken in accordance with the applicable provisions of section 303 of this Act. 


REPORTS BY OFFICERS, AGENTS, REPRESENTATIVES AND EMPLOYEES OF LABOR 
ORGANIZATIONS 


Sec. 204. (a) Every officer, agent, representative and employee of a labor 
organization (other than a clerical employee as defined by the Secretary), shall 
file with the Secretary a report, signed and attested by such person, listing and 
describing for the preceding fiscal year or, if such person has no fiscal year, for 
the preceding calendar year— 

(1) any stock, bond, security, or other interest, legal or equitable, which he 
or his spouse or minor child directly or indirectly held in, and any income 
which he or his spouse or minor child derived directly or indirectly from, 
an employer whose employees such labor organization represents or is actively 
seeking to represent, except payments and other benefits received as a bona 
tide employee of such employer ; 

(2) any transaction in which he or his spouse or minor child engaged, 
directly or indirectly, involving any stock, bond, security, or ‘oan to or from, 
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or other legal or equitable interest in the business of an employer whose em- 
ployees such labor organization represents or is actively seeking to represent ; 

(3) any stock, bond, security, or other interest, legal or equitable, which 
he or his spouse or minor child directly or indirectly held in, and any in- 
come which he or his spouse or minor child directly or indirectly derived 
from, any business a substantial part of which consists of buying from, sell- 
ing or leasing to, or otherwise dealing with, the business of an employer 
whose employees such labor organization represents or is actively seeking to 
represent ; 

(4) any stock, bond, security, or other interest, legal or equitable, which 
he or his spouse or minor child directly or indirectly held in, and any income 
which he or his spouse or minor child directly or indirectly derived from, 
a business any part of which consists of buying from, or selling or leasing 
directly or indirectly to, such labor organization ; 

(5) any direct or indirect business transaction or arrangement between 
him or his spouse or minor child and any employer whose employees his 
organization represents or is actively seeking to represent, except work per- 
formed and payments and benefits received as a bona fide employee of such 
employer and except purchases and sales of goods or services in the regular 
course of business at prices generally available to any employee of such em- 
ployer; and 

(6) any payment received directly or indirectly from any employer or his 
agent or any person who acts as a labor relations expert, adviser, or con- 
sultant to an employer, or from any agent or representative of such labor 
relations expert, adviser, or consultant, pursuant to any agreement or ar- 
rangement by which the officer, agent, representative, or employee is to 
interfere with, coerce or restrain employees in the exercise of rights guaran- 
teed by the National Labor Relations Act, as amended, or by the Railway 
Labor Act, as amended. 

(b) The provisions of paragraphs (1), (2), (8), (4), and (5) of subsection (a) 
shall not apply to purchases at market value of securities traded on a securities 
exchange registered as a national securities exchange under the Securities Ex- 
change Act of 1934 or of shares in an investment company registered under the 
Investment Company Act of 1940, or of securities of a public utility holding com- 
pany registered under the Public Utility Holding Company Act of 1935, or to 
any income derived therefrom. 

(c) Nothing contained in the preceding subsections of this section shall be 
construed to require any officer or employee of a labor organization to file a report 
under subsection (2) unless he or his spouse or minor child holds an interest in, 
has received income or a loan from, or has engaged in, a transaction described 
in such subsections. 


REPORTS BY EMPLOYERS 


Sec. 205. Every employer who shall make or agree to make— 

(1) any payment or loan, direct or indirect, of money or other thing of 
value, or any promise or agreement therefor, to any labor organization or 
officer or employee of any labor organization, except payments of the kinds 
referred to in section 302(c) of the Labor-Management Relations Act of 
1947, as amended ; 

(2) any payment (except payment to an employee as compensation for or 
by reason of his regular services as an employee of such employer) to any of 
his employees, or any group or committee of such employees, for the purpose 
of causing such employee or group or committee of employees to interfere 
with, coerce or restrain any other employees of such employer in the exer- 
cise of rights guaranteed to such employees by the National Labor Relations 
Act, as amended, or by the Railway Labor Act, as amended, unless such 
payments were contemporaneously or prior thereto disclosed to such other 
employees ; 

(3) any payment to a public or labor relations consultant or other person 
(except payment to an employee as compensation for or by reason of his 
regular services as an employee of such employer) pursuant to any under- 
standing or agreement under which such person undertook to compensate 
employees of such employer for (A) interfering with, coercing, or restrain- 
ing any employees of such employer in the exercise of rights guaranteed to 
such employees by the National Labor Relations Act, as amended, or by the 





LABOR-MANAGEMENT REFORM LEGISLATION 687 


Railway Labor Act, as amended, or (B) procuring confidential information 
from employees of such employer concerning the exercise of such right; or 
(4) any payment to any person pursuant to any agreement or understand- 
ing by which such person undertook to provide such employer with the 
services of an individual, company, agency, or instrumentality engaged in the 
business of interfering with, restraining, or coercing employees in the exer- 
cise of rights guaranteed by the National Labor Relations Act, as amended, 
or by the Railway Labor Act, as amended. 
shall file with the Secretary within thirty days after making or agreeing to make 
such a payment, whichever is earlier, a report signed by its president and 
treasurer or corresponding principal officers showing in detail the date and 
amount of each such payment and the name, address and position, if any, in any 
firm or labor organization of the person to whom it was made, and a full 
explanation of the circumstances of all such payments, including the terms of 
any agreement or understanding pursuant to which they were made. 


REPORTS BY LABOR RELATIONS CONSULTANTS 


ec. 206. Every person engaged in providing labor relations consultant service 
to an employer engaged in an industry affecting commerce pursuant to any agree- 
ment or arrangement under which he received or agreed to receive a payment 
or reimbursement from an employer required to be reported by such employer 
under the provisions of clause (3) or (4) of section 205, shall file within thirty 
days after receiving or agreeing to receive such sum, whichever is earlier, a 
report with the Secretary, signed by its president and treasurer or corresponding 
principal officers, showing in detail the date and amount of each such payment, 
and the name and address of the employer concerned, the names and occupations 
of any employees of such employer to whom any payment referred to in clause 
(3) of section 205 was made or intended to be made, directly or indirectly, and 
the name of the agency or instrumentality providing services under clause (4) of 
section 205, and a full explanation of the circumstances of all such transactions, 
including the terms of any agreement or understanding pursuant to which they 
were made. 

REPORTS NOT REQUIRED IN CERTAIN CASES 


Sec. 207. Nothing contained in section 205 or 206 shall be construed to re- 
quire any regular officer, supervisor, or employee of any employer to file a report 
in connection with services rendered to such employer, or to require any employer 
to file a report covering expenditures made to any regular officer, supervisor, 
or employee of an employer, as compensation for services as a regular officer, 
supervisor, or employee of such employer. 


DISCLOSURE OF INFORMATION CONTAINED IN REPORTS 


Sec. 208. (a) The content of the reports and documents filed with the Secre- 
tary pursuant to the provisions of this title shall be public information, and 
the Secretary may publish any information and data concerning labor organi- 
zations, employers, and labor consultants, which he obtains pursuant to such 
provisions, use the information and data for statistical and research purposes, 
and compile and publish such studies, analyses, reports, and surveys based 
thereon as he may deem appropirate. 

(b) The Secretary shall by regulation make provision for the inspection and 
examination, on the request of any person, of the information and data con- 
tained in any report or other document filed with him pursuant to the provisions 
of this title. 

(c) The Secretary shall by regulations provide for the furnishing by the De- 
partment of Labor of copies of reports or other documents filed with the Depart- 
ment pursuant to this title, upon payment of a charge based upon the cost of 
the service: Provided, That the Secretary shall make available without pay- 
ment of a charge, or require any labor organization to furnish, to such State 
agency as is designated by law or by the Governor of the State in which such 
labor organization is domiciled or carries on activities, upon request of the 
Governor of such State, copies of any reports and documents filed by such labor 
organization with the Secretary pursuant to this Act, or of information and 
data contained therein. All moneys received in payment of such charges shall 
be deposited in the general fund of the Treasury. 
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TIME FOR FILING REPORTS 


Sec. 209. (a) The report required to be filed by a labor organization under 
section 202(a) shall be filed within ninety days after the effective date of this 
title or the date on which such labor organization first becomes subject to this 
Act, whichever date is later. 

(b) Annual financial statements required to be filed by section 202(c) shall 
be filed within sixty days following the end of the fiscal year in which the 
report required by section 202(a) is filed, and within sixty days following the 
end of each fiscal year thereafter. 

(c) Reports required by section 208 to be filed by labor organizations exercising 
trusteeship shall be filed at the time of filing the report required by section 202(a) 
or within thirty days after the assumption of such trusteeship, whichever is 
later, and within thirty days following the end of each fiscal year during which 
such trusteeship continues to be exercised, except that the last such report shall 
be filed not later than thiry days following the termination of such trusteeship. 

(d) Reports required to be filed for any fiscal or calendar year under section 
204 shall be filed within thirty days following the end of such fiscal or calendar 
year, as the case may be. 


PERSONAL RESPONSIBILITY FOR FILING REPORTS 


Sec. 210. Each person required to file, sign, or attest any report pursuant 
to the provisions of this title shall be personally responsible for the filing of 
such report and any statement contained therein. 


TITLE III—RESPONSIBILITIES TO MEMBERS 
FIDUCIARY RESPONSIBILITIES 


Sec. 301. Every officer, agent, or other representative of a labor organization, 
or of a trust in which such organization is interested, shall, with respect to 
any money or other property in his custody or possession by virtue of his 
position as such officer, agent or representative, have a relationship of trust 
to any such labor organization and the members thereof, or to any such trust 
and the beneficiaries thereof, and shall be responsible in a fiduciary capacity 
for such money or other property, notwithstanding any grant of authority 
purporting to exempt him from such responsibility. 


ELECTION AND REMOVAL OF LABOR ORGANIZATION OFFICERS 


Sec. 302. (a) The provisions required by title I to be incorporated in the 
constitution and bylaws of every labor organization shall include provisions 
effectively designed to guarantee the following: 

(1) Officers of a local labor organization, referred to in section 102(1), 
shall be elected at a general membership meeting, and the candidates receiving 
the greatest number of votes cast by members of the local labor organization 
who are eligible to vote shall be declared elected, and officers of an international 
labor organization, referred to in such section, shall be elected by the repre- 
sentatives of constituent units of such international labor organization, and 
the candidates receiving the greatest number of votes cast (computed in accord- 
ance with section 104(2) shall be declared elected except that a vacancy 
occurring during the term for which any such officer is elected may be other- 
wise filled if the constitution, bylaws, or other governing charter of the local 
labor organization so provide. 

(2) Terms of office of such officers shall be for a reasonable period, not to 
exceed four years in any international labor organization, and not to exceed 
two years in any local labor organization, except that any such officer may 
be permitted to serve for an additional period, not to exceed ninety days, 
pending the election and qualification of his successor. 

(3) Reasonable procedures shall be established for nominating opposing 
candidates for each office under a party or other system which will afford 
members of the labor organization an opportunity to participate in the selec- 
tion of candidates. Not more than 5 per centum of the membership of a local 
labor organization shall be required to nomfnate officers of such local organi- 
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zation. Not more than 5 per centum of the total number of local labor or- 
ganizations, nor more than such number of local labor organizations as 
represents 5 per centum of the total membership of the international labor 
organization, shall be required to nominate officers of such international 
organization. 

(4) Any member in good standing of a labor organization shall be eligible 
to be a candidate and to hold office in such organization, subject only to reason- 
able qualifications uniformly imposed. 

(5) All members shall have reasonable opportunity, upon due notice, to 
participate, on an equal basis with all other members, in the election of their 
local officers by direct secret vote of the members, and in the election of their 
international or other officers either by direct secret vote of the members or 
through representatives to delegate bodies who are elected by direct secret 
vote of the members. 

(6) The right of a member to be or to nominate a candidate, or to vote in 
any election shall not be affected in any manner by any delay or default in 
the payment of dues which have been withheld by his employer for payment 
to the labor organization pursuant to a collective bargaining agreement. 

(7) Adequate election safeguards shall be provided, including observers and 
tellers acceptable to or representing all opposing candidates, and including 
physical election facilities acceptable to all opposing candidates. Upon request 
in writing signed by at least 10 per centum of those eligible to vote, the Secre- 
tary or his designee shall supervise the election and the counting of the votes. 

(8) No moneys received by any labor organization from the proceeds of 
dues, assessments, or similar levies, and no moneys of an employer shall be 
contributed to, or applied to promote the candidacy of any person, or any cause, 
which is to be determined by a vote of the members of any labor organization, 
or by the delegates thereof, except that such funds may be utilized to defray 
the expenses of notices, factual statements of issues, and other expenses necessary 
for the holding of an election. 

(9) Officers elected by the membership of a local labor organization may be 
removed by action of a duly constituted quorum of the board of directors, trustees, 
or executive committee, but only for cause shown and on notice and hearing. 
Other officers of a local labor organization shall be removable at any time by 
the person or body by whom they were appointed or elected. 

(b) If the Secretary, upon application of any member of a local labor organi- 
zation, finds that the constitution and bylaws of such labor organization do 
not provide an adequate procedure for the removal of an elected officer guilty 
of serious misconduct, such officer may be removed for cause shown and after 
notice and hearing by the members voting in a secret ballot conducted by the 
officers of such labor organization in accordance with proceedings not incon- 
sistent with the provisions of this title. The Secretary is authorized to issue 
regulations promulgating standards and procedures designed to carry out the 
provisions of this subsection. 

TRUSTEESHIPS 


Sec. 303. An international labor organization may provide in its constitution 
or bylaws for the assumption by a trustee, supervisor, administrator, or other 
person, of the administration of the affairs of a constituent labor organization, 
but only for the purpose of correcting corruption or financial malpractice, 
assuring the performance of collective bargaining agreements or other duties 
of a bargaining representative, restoring democratic procedures, or otherwise 
carrying out the legitimate objects of such labor organization. Any such admin- 
istration shall be imposed only in accordance with such provisions, and shall 
cease after the expiration of one year from the date of the assumption thereof 
unless prior to such date such constituent labor organization by general vote 
on due notice, shall vote to continue such assumption of administration, in which 
ease such administration shall continue not more than one additional year. 
Such assumption of administration may be continued for additional periods of 
not more than one year each, but only upon general vote on due notice with 
respect to each such continuation. The person assuming control of the affairs 
of such constituent labor organization shall be required to perform all duties 
placed upon such constituent labor organization by the provisions of title I 
of this Act. 


36552—59——45 
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TITLE 1V—ADMINISTRATION, ENFORCEMENT, AND PENALTIES 
COMPLIANCE WITH TITLES I AND II 


Sec. 401. (a) Upon the filing by a labor organization of the documents re- 
quired by section 202(a)(1) and the report required by section 202(a) (2), 
the Secretary shall issue to such labor organization a certificate of compliance 
with this Act. 

(b) (1) No labor organization shall, after the expiration of ninety days fol- 
lowing the effective date of this section— 

(A) be certified or recognized as the representative of any employees 
by the National Labor Relations Board or any other department or agency 
of the Government, or 

(B) be eligible to file an unfair labor practice charge under section 10(b) 
of the National Labor Relations Act, or to file with any department or 
agency of the Government any other charge, complaint, or petition as the 
representative of or on behalf of any employees, 

during any period for which a certificate of compliance issued under subsection 
(a) is not in effect for such labor union and for each international labor organi- 
zation of which it is an affiliate or constituent unit. 

(2)(A) No labor organization, and no trust in which such labor organization 
is interested. shall be entitled to exemption from Federal income tax under sec- 
tion 501(a) of the Internal Revenue Code of 1954 for any taxable year which 
begins more than ninety days after the effective date of this section if on any 
day during such taxable year a certificate of compliance was not in effect under 
this Act for such labor organization and for each international labor organiza- 
tion of which it is an affiliate or constituent unit. 

(B) In any case in which, during any taxable year which begins more than 
ninety days after the effective date of this section, there is a certificate of com- 
plicance in effect under this Act for a labor organization, and for each inter- 
national labor organization of which it is an affiliate or constituent unit, for less 
than the whole taxable year, the tax payable under the Federal income tax laws 
by such organization, and the tax payable under such laws by any trust in which 
such organization is interested, shall be reduced by 2n amount which bears the 
same ratio to the amount otherwise payable as the number of days in such tax- 
able year for which such certificate of compliance was in effect for such labor 
organization and for each such organization of which it is a constituent unit 
bears to the total number of days in such taxable year. 

(C) In any case in which, on review as provided in subsection (e), the court 
determines any period of suspension of a certificate of compliance to have been 
wrongfully imposed or continued, such certificate shall be deemed for the pur- 
poses of this subsection to have been in effect during such period. 

(c) The Secretary shall examine all documents, reports, and financial state- 
ments filed by a labor organization under this title, and if he is of the opinion 
that— 

(1) any report or amendment thereto or any financial statement, filed 
pursuant to this title, contains a false or misleading statement with respect 
toa material matter: 

(2) such document, report, or statement fails in a material respect to 
comply with the requirements of this Act; 

(3) there has been a failure to file any amendment to such report required 
by section 202(b) or any financial statement required by section 202(c) : or 

(4) there has been a failure in a material respect to comply with any 
provision required by this Act to be contained in the charter or bylaws or 
other governing charter of a labor organization, Z 

the Secretary shall institute a proceeding to suspend the certificate of compliance 
of such organization, unless such failure or deficiency is corrected or remedied 
within such reasonable time as may be specified by the Secretary. 

(d) A proceeding to suspend a certificate of compliance shall be commenced 
upon adequate notice to the labor organization or its subscribing officer directed 
to the principal place of business stated in its report filed under section 202. 
Such notice shall set forth in brief the particulars upon which such document, 
report, or statement is deemed by the Secretary not to comply with the require- 
ments of this Act, or in which there has been a failure to file an amendment or 
financial statement or to comply with such provision of the constitution. bylaws, 
or other governing charter. At the time stated in the notice or at an agreed sub- 
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sequent time, a hearing upon the charges set forth in such notice shall be held 
before such hearing officer as the Secretary may designate, who shall report his 
findings of fact, conclusions, and recommendations to the Secretary. Such find- 
ings, conclusions, and recommendations shall become final, in accordance with 
rules and regulations of the Secretary, as the findings, conclusions, and determi- 
nation of the Secretary excent that they shall be subject to review by the Secre- 
tary upon his own motion or upon motion of any aggrieved person. Upon such 
review, the Secretary shall enter an order affirming, modifying, or reversing the 
findings of fact, conclusions, and recommendations of the hearing officer. Any 
suspension of a certificate of compliance pursuant to any such order shall be 
terminated only upon application by the labor organization accompanied by a 
showing satisfactory to the Secretary that grounds for such suspension no longer 
exist. If the Secretary is not so satisfied, he shall enter an order upon notice 
and hearing as provided in this subsection, denying such application. Upon the 
commencement of any proceeding under this subsection, the Secretary shall 
immediately notify the National Labor Relations Board, the National Mediation 
Board, or any other department or agency having authority to certify such labor 
organization, as the representative of employees. 

(e) Any labor organization aggrieved by an order or the Secretary under 
subsection (d) may obtain a review of such order in the United States court 
of appeals for the circuit in which the labor organization has it principal place 
of business, or in the United States Court of Appeals for the District of Colum- 
bia Circuit, by filing in such court a written petition praying that the order of 
the Secretary be modified or set aside. A copy of such petition shall forthwith 
be served upon the Secretary, and thereupon the aggrieved party shall file in 
the court a transcript of the entire record in the proceeding, certified by the 
Secretary, including the pleading and testimony upon which the order complained 
of was entered, and the findings and order of the Secretary. Upon such filing, 
the court shall have power to set aside, modify, or affirm the order of the Sec- 
retary. No objection that has not been urged before the Secretary shall be 
considered by the court, unless the failure or neglect to urge such objection 
Shall be excused because of extraordinary circumstances. The findings of the 
Secretary with respect to questions of fact, if supported by substantial evi- 
dence on the record considered as a whole, shall be conclusive. If either party 
shall apply to the court for leave to adduce additional evidence and shall show 
to the satisfaction of the court that such additional evidence is material and 
that there were reasonable grounds for the failure to adduce such evidence in 
the hearing before the Secretary, or the hearing officer, the court may order such 
additional evidence to be taken before the Secretary or the hearing officer, and 
to be made a part of the transcript. The Secretary may modify his findings as 
to the facts, or make new findings, by reason of additional evidence so taken 
and filed, and shall file such modified or new findings, which findings with 
respect to questions of fact if supported by substantial evidence on the record 
considered as a whole shall be conclusive, and shall file his recommendations, 
if any, for the modification or setting aside of his original order. The jurisdic- 
tion of the court shall be exclusive and its judgment and decree shall be final, 
except that it shall be subject to review by the Supreme Court of the United 
States in the same manner as in the case of judgments reviewable under section 
1254 of title 28 of the United States Code. Petitions under this section shall 
be heard expeditiously. 

INVESTIGATIONS 


Sec. 402. (a) The Secretary shall have the power, and is directed, when 
he has probable cause to believe based upon documentary information or upon 
complaint received by him that any person has violated or is about to violate 
any provision of this Act or any rule or regulation thereunder or any pro- 
vision required by this Act to be included in its charter or bylaws, to make an 
investigation for the purpose of ascertaining the facts with respect to such 
violation and to require or permit any person to file with him a statement in 
writing, under oath or otherwise as the Secretary shall determine, as to all 
the facts and circumstances concerning the matter to be investigated. The 
Secretary is authorized in his discretion, to publish information concerning any 
such violations. 

(b>) For the purposes of any investigating or hearing provided for in this 
Act, the provisions of sections 9 and 10 (relating to the attendance of witnesses 
and the production of books, papers, and documents) of the Federal Trade 
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Commission Act of September 16, 1914, as amended (15 U.S.C. 49, 50), are 
hereby made applicable to the jurisdiction, powers, and duties of the Secretary 
or any officers designated by him. 

(c) Upon request of the Secretary, the National Labor Relations Board and 
the National Mediation Board shall make available to the Secretary any docu- 
ments or records in their custody or possession which the Secretary deems 
necessary to enable him to carry out his functions under this Act. 

(d) Any person may make a complaint to the Secretary to the effect that any 
other person has not complied fully with this Act, or with any provision required 
by this Act to be contained in the constitution, bylaws, or other governing 
charter of a labor organization, and the Secretary may take such action upon 
such complaint as he may deem justified. No such complaint shall be made 
public by the Secretary except with the consent of the complainant. 

(e) Whenever, in the administration of this Act, violations of any of the 
penal provisions of this Act are brought to the attention of the Secretary, he 
shall transmit any information which he may have concerning such violations to 
the Attorney General, who shall institute the necessary investigations and 
criminal proceedings. 

CIVIL PROCEEDINGS 


Sec. 403. (a) The Secretary, or any member or members of a labor organiza- 
tion acting on their own behalf or on behalf of themselves and others similarly 
situated or on behalf of the organization, may maintain an action or proceeding 
in a district court of the United States to enjoin and restrain any act or omis- 
sion of any officer, agent, or other representative of a labor organization or 
other person, in violation of any provision of this Act or of any provision required 
by this Act to be included in the constitution, by-laws, or other governing 
charter of such labor organization, or in violation of any duty or responsibility 
imposed by section 301 or 303 or any other provision of this Act, or for other 
appropriate relief including an accounting for and restitution to such labor 
organization of any money or other thing of value contributed or expended in 
violation of any such provision, duty, or responsibility. 

(b) In any proceeding brought under this section, other than a proceeding 
brought by the Secretary, the plaintiff shall be entitled to recover from the labor 
organization his costs, including reimbursement for expenses necessarily paid 
or incurred in connection with such proceeding and a reasonable attorney’s fee, 
if it appears to the satisfaction of the court that the action or proceeding was 
instituted in a good-faith effort to conserve the assets of such organization for 
proper purposes, and the court may, if satisfied that justice will be served 
thereby, impose liability for reimbursement of such amounts on any defendant 
whom the court finds to have acted or omitted to act in disregard of any such 
provision, duty, or responsibility. 


PROCEEDINGS TO VOID ILLEGAL ELECTIONS 


Sec. 404. (a) Any member of a labor organization (1) who has exhausted 
the remedies available under the constitution, bylaws, or other governing charter 
of such organization and of any parent body, or (2) who has invoked such avail- 
able remedies without obtaining a final decision within three calendar months 
after their invocation, may file a complaint with the Secretary alleging the viola- 
tion of any provision of section 302 or of any provision required by such section 
to be contained in the constitution, bylaws, or other governing charter of the 
labor organization. The election in connection with which such violation is 
alleged to have occurred shall be presumed valid pending a final decision 
thereon under the provisions of this section, and in the interim the affairs of 
the organization shall be conducted by the officers elected, or in such other 
manner as its constitution and bylaws may provide. 

(b) The Secretary shall investigate such complaint and, if he finds probable 
cause to believe that such violation occurred and has not been remedied, he shall, 
within sixty days after the filing of such complaint, bring a civil action against 
the labor organization as an entity in the appropriate district court of the United 
States to set aside the invalid election, if any, and to direct the conduct of an 
election under the supervision of the Secretary and in accordance with the pro- 
visions of section 302 and such rules and regulations as the Secretary may 
prescribe. 

(ec) If, wpon a preponderance of the evidence after a trial upon the merits, 
the court finds (1) that an election has not been held within the time prescribed 
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by section 302, or (2) that the violation of section 302 affected the outcome of 
an election, the court shall declare the election, if any, to be void and direct the 
conduct of a new election under supervision of the Secretary and, so far as 
lawful and practicable, in conformity with the constitution and bylaws of the 
labor organization. The Secretary shall promptly certify to the court the names 
of the persons elected and the court shall thereupon enter a decree declaring 
such persons to be the officers of the labor organization. 

(d) An order directing an election, dismissing a complaint, or designating 
elected officers of a labor organization shall be appealable in the same manner as 
the final judgment in a civil action, but an order directing an election shall 
not be stayed pending appeal. 

(e) If the court declares an election to be void after a trial on the merits, 
it shall have power to take appropriate steps to preserve and safeguard the assets 
of the organization pending the selection of officers. 


WILLFUL MISREPRESENTATIONS, FALSE STATEMENTS, AND DESTRUCTION OF 
RECORDS 


Sec. 405. (a) Any person who makes a false statement or misrepresentation 
of a material fact, knowing it to be false, or who knowingly fails to disclose a 
material fact, in any document, report, or other information required under 
the provisions of this Act or the rules or regulations issued thereunder shall be 
fined not more than $10,000 or imprisoned for not more than one year, or both. 

(b) In any case in which the Secretary is of the opinion that a report or any 
amendment thereto, filed under this Act, contains a false or misleading statement 
with respect to a material matter, he may institute a proceeding against any 
officer or accountant who participated in the preparation or filing of such report 
or amendment, and if he determines that such officer or accountant participated 
in or consented to the inclusion of such false or misleading statement, knowing 
it to be false or misleading, the Secretary may enter an order declaring such 
officer or accountant to be ineligible to act as an officer of, or accountant for, any 
labor organization. Proceedings under this subsection and appeals from orders 
entered under this subsection shall be in accordance with the procedures set forth 
in section 401 (d) and (e). Upon proper cause shown, and after notice and 
hearing, pursuant to rules and regulations promulgated by the Secretary, the 
Secretary may after one year revoke, suspend, or modify any order entered 
by him under this subsection. 

(ec) In any case in which the order suspending a certificate of compliance 
under this Act is based in whole or in part upon the inclusion in any report, or 
in any amendment thereto, filed pursuant to the provisions of this Act of a 
false or misleading statement, the Secretary may include in his order as a 
condition of termination of the period of suspension, a requirement that any 
officer or accountant determined by the Secretary to have participated in or 
consented to the inclusion of such false or misleading statement be removed. 
In the event that such condition is not included in the order suspending the 
certificate of compliance, the Secretary at any time thereafter, either on his 
own initiative or on complaint, may summarily modify his order so as to include 
such condition. In any such case, the labor organization shall have the right 
to demand a hearing within ten days to request the lifting or modification of 
such order and such hearing and any review thereof shall be conducted in the 
manner set forth in section 401 (d) and (e). 


FALSE ENTRY AND DESTRUCTION OF RECORDS 


Sec. 406. Any person who makes any false entry in or willfully destroys, con- 
ceals, or withholds any book or record, kept or made for any labor organization 
or any trust in which such organization is interested, with intent to injure, 
defraud, or mislead such organization or trust or any member or beneficiary 
thereof, or with intent to obstruct legal process or to prevent inspection by, or 
to mislead, any person authorized by law to examine or inspect such book or 
record, shall be fined not more than $10,000 or imprisoned for not more than 
five years, or both. 


EMBEZZLEMENT OF FUNDS 
Sec. 407. Any person who embezzles, steals, or unlawfully and willfully ab- 


stracts or converts to his own use or the use of another any moneys, funds, 
securities, property, or other assets of a labor organization or of a trust in which 
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such organization is interested, shall be fined not more than $10,000 or im- 
prisoned for not more than five years, or both. 


LOANS BY LABOR ORGANIZATIONS AND EMPLOYERS 


Sec. 408. (a) No labor organization shall make any loan or loans, directly or 
indirectly, to any officer, agent, representative, or employee of such organization 
in an amount which, when added to the unpaid balance of any other loans made 
by such labor organization to such officer, agent, representative, or employee, 
exceeds $2,500. 

(b) No employer shall make any loan or loans to any officer, agent, repre- 
sentative, or employee of a labor organization representing or actively seeking to 
represent his employees. 

(c) Any person who shall willfully violate the provisions of this section shall 
be fined not more than $10,000 or imprisoned for not more than one year, or 
both. 


COUNTING OF VOTES AND TRANSFER OF FUNDS DURING TRUSTEESHIP 


Sec, 409. (a) During any period when a subordinate body of a labor organi- 
zation is in trusteeship, it shall be unlawful (1) to count the vote of delegates 
from such body in any convention or election of officers of the labor organization 
unless the delegates have been chosen in the manner prescribed in section 
302(a), or (2) to transfer to such organization any current receipts or other 
funds of the subordinate body except the normal per capita tax and assessments 
payable by subordinate bodies not in trusteeship: Provided, That nothing herein 
contained shall prevent the distribution of the assets of a labor organization in 
accordance with its constitution, bylaws, or other governing charter upon the 
bona fide dissolution thereof. 

(b) Any person who shall willfully violate the provisions of this section shall 
be fined not more than $10,000 or imprisoned not more than one year, or both. 


PERSONS PROHIBITED FROM HOLDING CERTAIN POSITIONS IN LABOR ORGANIZATIONS 


Sec. 410. (a) No individual who is an officer, director, trustee, member of 
any executive committee or other such governing body, business agent, manager, 
paid organizer, or paid employee of a labor organization and who is convicted 
in any court of the crime of murder, rape, grand larceny, burglary, embezzle- 
ment, forgery, bribery, extortion, robbery, arson, violation of narcotics laws, or 
any other crime involving moral turpitude, or conspiracy to commit any of such 
crimes, shall be eligible to continue to serve as such officer, director, trustee, 
member of any executive committee or other such governing body, business 
agent, manager, paid organizer, or paid employee during the period commencing 
on the date he is convicted of such crime and ending on the date any appeal of 
his conviction has been finally disposed of, or in case no appeal of such convic- 
tion is filed within the time prescribed by law for the filing thereof, on the day 
after the last day of the period during which an appeal of such conviction may 
be filed. 

(b) No individual who shall hereafter be convicted of a crime referred to in 
subsection (a) shall be eligible to serve as an officer, director, trustee, member 
of any executive committee or any other such governing body, business agent, 
manager, paid organizer, or paid employee of a labor organization during any 
period for which he is ineligible to vote in the State wherein such crime was 
committed by reason of having been convicted of such crime. 

(c) No individual who has heretofore been convicted of a crime referred to 
in subsection (a) shall be eligible to serve as an officer, director, trustee, mem- 
ber of any executive committee or any other such governing body, business 
agent, manager, paid organizer, or paid employee of a labor organization during 
any period for which he is ineligible to vote in the State wherein such crime 
was committed by reason of having been convicted of such crime. 

(d) (1) No individual who, after notice by the Secretary, shall have failed 
to file any information required to be filed by this Act, and who, after a hear- 
ing on a written record, is determined by the Secretary to have violated the 
provisions of this Act relating to the filing of information, and (2) no individual 
who has been convicted of any violation of this Act (other than a violation of 
the provisions of subsection (a), (b), or (ce) of this section) ‘shall be eligible 
to serve as an officer, director, trustee, member of any executive committee or 
any other such governing body, business agent, manager, paid organizer, or as 
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any other paid officer or employee receiving compensation in excess of $4,000 
per annum of a labor organization for a period of five years after such deter- 
mination by the Secretary or such conviction. No individual with respect to 
whom the Secretary enters an order under the provisions of section 405 shall 
be eligible to serve as an officer, director, trustee, member of an executive 
committee, or other such governing body, business agent, manager, paid organ- 
izer, or accountant during any period for which such order is in effect. For 
the purposes of this subsection, any person who has been convicted of such 
a violation shall be deemed to have been “convicted” and under the disability 
of “conviction” from the date of the judgment of the trial court, or the date 
of the final sustaining of such judgment on appeal, whichever is the later event. 

(e) No labor organization or officer thereof shall knowingly and willfully 
permit any person to assume or hold any office or paid position in violation 
of this section. 

(f) Any person who shall willfully violate any provision of this section shall 
be fined not more than $10,000, or imprisoned for not more than one year, or 
both. 

BRIBERY, COLLUSION, AND EXTORTION 


Sec. 411. (a) Any person who demands, extorts, requests, receives, or accepts, 
or agrees or attempts to receive or accept, any gift or payment to such person, 
or to another on behalf of such person, of money or other thing of value from 
any employer, or from any agent, representative, attorney, or consultant em- 
ployed or engaged by such employer, with intent or purported intent to be in- 
fluenced thereby with respect to any decision or action on any matter concern- 
ing the organization or representation of employees, or concerning any other 
activity of any labor organization or any trust in which such labor organization 
is interested, shall be fined not more than $10,000 or imprisoned not more than 
tive years, or both. 

(b) Any person who makes or offers or attempts to make any gift or pay- 
ment, the receipt of which is prohibited by subsection (a), shall be fined not 
more than $10,000 or imprisoned not more than five years, or both. 


PROHIBITED POLITICAL ACTIVITIES 


Sec. 412. (a) It shall be unlawful for any labor organization, or any officer, 
agent, or representative of such organization 
(1) to make any contribution or expenditure out of money, trust funds, 
or other property of such labor organization, or in which such organization 
is interested, if the purpose is to influence voters participating in, or to 
affect the results of any election, party primary, convention or caucus for 
the purpose of nominating or electing candidates for any public offices, or 
to make any contribution out of such money, funds, or property to or on 
behalf of any such candidate, or 
(2) to coerce, or attempt to coerce, directly or indirectly, any member 
or employee of such labor organization to contribute services or money or 
other thing of value to any party, committee, organization, agency or per- 
son, for the purposes set forth in paragraph (1). 

(b) Any person who shall willfully violate the provisions of this section shall 
be fined not more than $10,000 or imprisoned for not more than one year, or 
both. 

(c) Nothing contained in this section shall impair the right of any individual 
officer, agent, representative, or member of a labor organization to vote, to 
express his opinion on all political subjects and candidates, or to contribute 
his own services, money, or other thing of value for political purposes. 





INTERFERENCE WITH RIGHTS OF INDIVIDUALS 


Sec. 413. (a) It shall be unlawful for any person through the use of force 
or violence, or threat of the use of force or violence, or by any other means, 
to intimidate or coerce or attempt to intimidate or coerce any member of a 
labor organization for the purpose of interfering with or preventing the exercise 
by such member of any right to which he is entitled under the provisions of 
this Act. 

(b) Any person who shall willfully violate the provisions of this section shall 


be fined not more than $10,000 or imprisoned for not more than five years, or 
both. 
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FAILURE TO FILE REPORTS REQUIRED BY SECTIONS 204, 205, AND 206 


Sec. 414. Any person who shall willfully violate the provisions of sections 
204, 205, and 206 shall be fined not more than $10,000 or imprisoned for not more 
than one year, or both. 


JURISDICTION, VENUE, AND SERVICE OF PROCESS 


Sec. 415. (a) The district courts of the United States, and the United States 
courts of any Territory or other place subject to the jurisdiction of the United 
States shall have jurisdiction in proceedings brought under this Act to restrain 
violations of, to enforce any duty created by, to compel disclosure of any infor- 
mation required to be submitted to the Secretary in accordance with, or grant 
any other relief authorized by, the provisions of this Act or the rules and regu- 
lations thereunder. 

(b) For the purposes of actions by or against labor organizations or their 
officers, agents, or representatives in the district courts of the United States 
under the provisions of this Act, district courts shall be deemed to have juris- 
diction of the labor organization, its officers, agents, or representatives (1) in 
the district in which such organization maintains its principal offices, or (2) in 
any district in which its duly authorized officers or agents are engaged in repre- 
senting or acting for members, or conducting the affairs of a consistent organi- 
zation over which it has assumed trusteeship. 

(c) The service of summons, subpena, or other legal process of any court of 
the United States upon an officer or agent of a labor organization, in his capacity 
as such, shall constitute service upon the labor organization. 

(d) Any labor organization shall be bound by the acts of its agents. For the 
purposes of this Act, in determining whether any person is acting as an “agent” 
of another person so as to make such other person responsible for his acts, the 
question of whether the specific acts performed were actually authorized or sub- 
sequently ratified shall not necessarily be controlling. 

(e) Any labor organization may be sued as an entity in the courts of the 
United States. 

RULES AND REGULATIONS 


Sec. 416. The Secretary shall promulgate rules and regulations prescribing 
the form of the reports required under this Act, and such other rules and regu- 
lations as may be necessary to effectively carry out and prevent circumvention 
or evasion of the provisions of this Act. 


TITLE V—MISCELLANEOUS 
EFFECT ON OTHER LAWS 


Sec. 501. Nothing in the foregoing provisions of this Act shall reduce or limit 
the responsbilities of any labor organization or any officer, agent, or other repre- 
sentative of a labor organization, or of any trust in which a labor organization 
is interested, under any other Federal law or under the laws of any State, and 
nothing in this Act shall take away any right or bar any remedy to which mem- 
bers of a labor organiaztion are entitled under such other Federal law or law 
of any State. 

CONFORMING CHANGES IN OTHER LAWS 


Sec. 502. Subsections (f) and (g) of section 9 of the National Labor Relations 
Act, as amended, are hereby repealed. 


SEPARABILITY 


Sec. 503. If any provision of this Act, or the application of such provision to 
any person or circumstance, shall be held invalid, the remainder of this Act or 
the application of such provision to persons or circumstances other than those 
as to which it is held invalid shall not be affected thereby. 


EFFECTIVE DATES 


Sec. 504. (a) Except as otherwise provided in this section, the provisions 
of this Act shall take effect ninety days after the date on which this Act is 
enacted. 
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(b) The provisions of section 204 shall be applicable, in the case of any person, 
with respect to fiscal years of such person ending after the effective date of 
this Act, or if such person has no fiscal year, with respect to calendar years 
ending after such date. 

(ce) The provisions of sections 301, 406, 407, 408, 411, and 413 shall take 
effect upon the date of enactment of this Act. 

(e) The provisions of section 410 (a), (b), (3), and (e) shall take effect 
thirty days after the date of enactment of this Act. 

(f) The provisions of section 202(a)(1) which require that copies of the 
constitution, bylaws, and other basic documents having similar effect shall con- 
form with and contain provisions designed to effectively accomplish the ob- 
jectives of title I shall not apply, in the case of any labor organization which is 
in existence on the date of enactment of this Act and the constitution and bylaws 
or other governing charter of which permit an amendment or modification 
thereof only by a convention held for such purpose, until ten days after the 
holding of the next such convention held after the date of enactment of this 
Act, or two years, in the case of an international labor organization, or one year, 
in the case of a local labor organization, after the date of enactment of this Act, 
whichever is earlier. 


STATEMENT OF HON. JOHN L. McCLELLAN, U.S. SENATOR FROM 
THE STATE OF ARKANSAS 


Senator McCiettan. Thank you very much. 

Mr. Cuatrman. At the outset I wish to express appreciation for the 
opportunity to appear and, at least, briefly outline the bill that I in- 
troduced on the 19th of February, which is S. 1137. I will not be able 
in this period here to cover it as fully and as thoroughly and as favor- 
ably, possibly, as it deserves and as I would like to do. 

At the very outset I want to point out that this bill is not designed 
and it is not the intention of the author—nor am I under any illusions 
—that it would cure all of the evils that need legislative correction in 
the labor-management field. 

I have purposely in this bill avoided any effort towards amending 
or modifying or repealing provisions of the Taft-Hartley law itself 
except as it may apply to the reporting provisions of that act. I have 
done that because, Mr. Chairman, I feel that this labor field is so 
broad and so complicated in many ways that there naturally arises, 
and we know there exists, considerable controversy with respect to 
i proposed legislation correcting some of the provisions of Taft- 

artley. 

With respect, however, to corruption, with respect to democratic 
processes, with respect to protecting the rights of the individual work- 
ers, there is no disagreement, except perhaps as to the methods, as to 
the approach to get the job accomplished. For that reason this bill 
deals solely with that. 

As I say, there can be no controversy, in my judgment, as to the ob- 
jectives. There may be different ideas as to the procedure or the 
approach to resolve the problem. 

With respect, however, to other aspects of management-labor rela- 
tions, as I point out, there is substantial controversy. With respect 
to amending the Taft-Hartley law, there are some who want certain 
provisions of it repealed. There are some who would like to have the 
whole act repealed. But if we undertake to cover all of the legisla- 
tion needed in one bill, the results will likely be that we will get no 
legislation at all. 
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For that reason I favor dealing separately with this corruption, 
internal democracy, and related problems, and dealing later with the 
others, and I shall refer to them because I intend to introduce early 
next week a series of four additional bills, one dealing with secondary 
boycott, another dealing with recognitional or organizational picket- 
ing, another dealing with the “no man’s land” jurisdictional problem, 
and another outlawing hot cargo contracts. Now those will all be sep- 
arate. And I feel that all such legislation dealing with those controver- 
sial issues should be handled separately, so that they either stand or 
fall on their own merits. If I undertook to place them in this bill, or 
if vou undertake to place all of these provisions in the administration 
bill or in the chairman’s bill, we might jeopardize legislation that we 
all agree upon, and that is badly needed, and thus get no legislation 
at all. Therefore, I would hope that the Senate consider, first, a bill, 
either the administration bill, Senator Kennedy’s, or my bill, which 
deals solely with the problem of getting at corruption and getting at 
governmental affairs of unions so that the rights and interests and 
welfare of the workers are definitely protected. And then deal with 
these others on their own merits and deal with them separately. 

If we are to take up the bill in the Senate—and I am saying this just 
as one Senator’s opinion—if we take up in the Senate a bill that under- 
takes to deal with the same problem which 8S, 1137 deals with, then in 
addition thereto, to resolve these other issues with respect to amend- 
ments to the Taft-Hartley Act, if it has such a provision in it, then such 
bill invites all those who have legislation in the nature of amendments 
that they desire to make to the Taft-Hartley Act, it invites the offering 
of those amendments to such bill. 

Now may I say, Mr. Chairman, during the past 2 years, for more 
than about 225 days, as chairman of the Senate select committee of 
the Senate, we have held public hearings. We have heard some 1,200 
witnesses during that time. There has been unfolded before this 
committee, and before the country, in these public hearings a sordid 
state of affairs in this Nation with respect to corruption, with respect 
to racketeering, with respect to oppression of human beings, in denying 
them rights to liberties to which they areentitled. This has developed, 
I regret to say, in some unions in this country, some labor organiza- 
tions, and particularly, we can point out, in the largest union in this 
country. These conditions must be corrected. These evils that we 
have exposed absolutely constitute a danger to the stability and security 
of America as we know it today. It is destructive, it will be destrue- 
tive of our economy. And when we destroy the free economy of this 
country and the freedom of individuals who constitute the laboring 
force of this country, when we destroy that, we have destroyed the best 
that we know in Americ: 

This bill, Mr. Chairman, takes an approach that is a little different 
from the other bills. It is my belief that the duty devolves upon this 
Government and upon the Congress of the United States to set up 
basic minimum standards that every labor organization must comply 
with if it is to be recognized as a bargaining representative of working 
people, if it is to have a right to come to the agencies of Government 
and, particularly, the NLRB, and file an unfair labor practice com- 
plaint, and have it adjudicated, or to be entitled to the privilege of 
tax exemption. We must set these basic requirements, rather than 
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undertake to remedy the evil at the end—after the damage has been 
done. I dare say, Mr. Chairman, if we will set up the minimum 
standards of requirements they have to comply with, before we give 
them the authority and the power that they now have, we will have 
the situation under control from the start, and not find too late that 
the race has been run and the faults are impossible to correct. 

So, Mr. Chairman, the very heart of my bill is title I. 

Title I provides for certain basic individual rights that the mem- 
bers are entitled to, declares what they are and undertakes to safe- 
guard them. 

It requires that all members shall have equal rights, including 
freedom of speech and assembly. Mr. Chairman, I know you have 
observed it from your attendance at the meetings of the committee 
the select committee—and I am sure other members of this committee 
are aware too—that in many instances union members cannot as- 
semble, and they cannot speak freely, without risking great bodily 
injury and sometimes even their lives. 

Then it provides for uniform qualifications for membership. 

1 think if we are going to give labor organizations in this country 
legal sanction, to give them collective-bargaining powers, to give 
them the right to a union shop, then, certainly, any man who works 
at a given trade is entitled to come into a union representing that 
trade upon an equal basis with all other members of that trade. 

Title I also provides for freedom from arbitrary financial exac- 
tions. Such exactions as are imposed as dues and assessments should 
be by approval of the members themselves. 

It provides that members shall have the right to institute suits 
or to initiate administrative action after reasonable internal remedies 
have been exhausted. I think any member of an organization should 
have reasonable right and opportunity. to initiate a suit or to initiate 
administrative action for the protection of the rights to which he is 
entitled or to which the membership is entitled. 

It safeguards against arbitrary disciplinary action. 

We have had instances, Mr. Chairman, as you know, where men 
have been expelled from a union, where their cards have been taken 
up, or arbitrary disciplinary action has been taken against them, 
simply because their actions did not please some high official in that 
organization. 

When members are in a union, when they pay their dues, they have 
their card, they are in a union shop, they are entitled to work. When 
that card is arbitrarily withdrawn, then the right to work is denied 
them. 

Title I further provides for the right to inspect memberships lists, 
a thing that all members of the labor organization, the local particu- 
larly, have a right to know, 

In section 102 we establish standards for all labor organizations, 
local and international, by requiring that their constitution or their 
bylaws provide protection for these rights. 

You say, “Well, that is interfering with the internal affairs of the 
union.” 

Well, it may be to some extent, Mr. Chairman, but, after all, we 
have given this union power and authority to represent these people. 
The Government is entitled to have that union set up standards of 
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rules of conduct for those members that will protect them in their 
rights before we vest in the unions the power that they now have. 

It provides for the election of officers by secret ballot. I think 
we all agree to that. 

You know, in my judgment, there can be no question about it. Of 
course, a secret ballot within itself does not afford full protection. 
There must be no question or doubt or apprehension that an election 
may not be proper. We, therefore, have provisions to insure that 
there shall be no irregularity at the time of voting or counting of 
the ballots. 

We provide that they may do that by agreement, by agreeing on 
someone who is satisfactory to supervise the election, or, in the event 
that the members are apprehensive, they can, by petition of 10 percent, 
secure such supervision from the Secretary of Labor. 

It provides for the recording and disclosure of votes of delegates 
and for general vote as to limits of salaries and expenses of officers. 

Mr. Chairman, we have seen many abuses of the compensation of 
officers and employees of labor organizations. 

It provides for the preservation of ballots and election documents 
for a period of 2 years. In the bill I introduced last year that period 
was fixed at 1 year. I do not know that 2 years is absolutely neces- 
sary, but I do think, at least, a minimum should be 1 year, because 
we have had instances—we found a number of instances—where they 
hold an election today and tomorrow the ballots are gone. 

We have found instances where they hold the election and take the 
ballots out to some distant place and, instead of counting them, esti- 
mate them and burn them up. 

We have had many such instances. 

Those things must be prohibited for the protection of the mem- 
bers and for the preservation of the integrity of labor organizations 
in this country. 

We provide that no separate fund be created or financed by the 
labor organization unless it is authorized by a general vote. We have 
found instances where union assets have been diverted into funds 
which have been used simply as a means of siphoning off and getting 
into the control of certain officers’ hands funds for use to their own 
advantage, rather than to serve the welfare of the labor members 
themselves. 

This is a step here again to bring it back to the men who work and 
pay the dues, to have the matter presented to them. If they want to 
establish such a fund and to have it operate for that purpose, they 
could well do it. 

It provides for the bonding of officers. Mr. Chairman, there are 
those who think that is not necessary. I think it is, because we have 
found so many defalcations, so many misuses of funds, instances of 
embezzlement. I think that officers should—certainly those handling 
money—be required to give bond. 





It provides for a record of meetings—a record of their action— 
records of financial transactions. We feel that they should be kept 
for 5 years. And the bill provides that. 

We also provide that investment of surplus funds should be made 
in conformity with requirements of State laws relating to insurance 
companies. 
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We find, Mr. Chairman, as you know, many abuses in investment of 
funds. We find instances where union funds have been invested for 
purposes and in projects where the officers themselves have a financial 
interest. And in order again to drain off funds that belong to the 
union from legitimate union purposes. 

Collective bargaining agreements made by locals should be made 
available to members on request. Mr. Chairman, we are not requir- 
ing here that a copy be furnished to every member, to every dues- 
paying member, but, certainly, any workingman, working under a 
bargaining agreement, has a right to know what the contract pro- 
vides for as between him and his employer, or as between his repre- 
sentative and hisemployer. And this would only require that it shall 
be made available to a member on request. 

It also requires, with reference to those contracts that are made by 
international unions, that a copy be filed with the constituent unions. 

I think that is something that we can all agree on. 

This bill establishes standards applicable to local labor organiza- 
tions. It would require that their charters and bylaws provide for 
general membership meetings at least three times each year. It would 
provide for the election of delegates to the convention by secret ballot. 
And it provides that the merger of locals—the transfer of member- 
ship from one local to another—must be approved by both locals— 
by the local that is to be transferred, and by the one to whom it is to 
be transferred. 

It also establishes a standard for international labor organizations 
with respect to conventions, requiring a convention each 4 years, and 
that representation of the constituent units be equitable, and that 
notice of such meetings be given not less than 30 days in advance, un- 
less it is an extraordinary meeting, for which notice of 15 days would 
be sufficient. Only the delegates elected or designated as provided by 
this act should be entitled to vote. 

As to reporting and disclosure, which is in title II, I shall not go 
into that in great detail, Mr. Chairman, other than to say we do 
require the filing of a copy of the constitution and bylaws which must, 
as I said, conform to the provisions set out, to provide these safe- 
guards and protections that are covered in title I. 

I may mention, Mr. Chairman, also, that with respect to the equal 
rights, and to the basic rights provided for in title I, in section 403 
we provide for civil easy, with the enforcement of those rights. 
And in section 413 we provide for criminal penalties where those 
rights have been violated. 

We require, of course, reporting on the part of the employers with 
respect to their hiring of consultants, as other bills would provide. 

We establish the fiduciary status of officers and agents of labor 
organizations having custody of organizational funds and property. 

Mr. Chairman, again, we provide democratic procedures for the 
nomination and election of labor organization officers, as I pointed 
out earlier. With respect to that they must have a reasonable oppor- 
tunity to nominate. And they must have the election by secret ballot 
and under conditions where it can be supervised, if either party desires 
it. 


It prohibits, Mr. Chairman, the use of union funds for influencing 
the outcome of union elections. You will recall in some of our hear- 
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ings we found where funds had been taken from one local, out in the 
State of Michigan, I believe, and used over in Philadelphia, Pa., to try 
to elect. the officers of a local there. We think that should be pro- 
hibited. 

And also the use of treasury money, or the union funds, for the 
promotion of the candidacy of anyone running for office in the local. 
In other words, we had an instance in Philadelphia, I know, where 
they just took about $70,000 out of the local and used it for a campaign 
fund to elect a president of that local. And he had strong opposition. 

Those things, certainly, should be prohibited. This bill we have 
introduced does that. 

Trusteeships are covered in title III. The provision I have in this 
bill is similar to the one I had last year, Mr. Chairman. Trusteeships 


can only be imposed for certain purposes. And the presumption is — 


that at the end of the year those purposes will have been served. At 
the end of a year a trusteeship cannot be continued or extended unless 
the members vote for a continuation or extension of it. 

I now come to title IV, administration and enforcement. That title 
provides that labor organizations which fail to file and keep up-to-date 
reports required by the act, or file a false report, or fail to conform to 
the requirements set up by the bill will not be recognized as repre- 
sentatives of the employees under the National Labor Relations Act 
or other Federal laws, and will be denied the benefits now accorded 
such organizations under Federal income tax laws. 

The Sec retary of Labor may make investigations to determine 
whether the provisions of this bill are being violated. It authorizes 
the Secretary of Labor, or a member of a labor or ganization affected 
by the violation, to make or institute civil proceedings, to enjoin 
violations, and to recover on behalf of the labor organization funds 
wrongfully expended. 

The Secretary may institute proceedings in the courts to void elec- 
tions on the complaint of members who allege that they were conducted 
in violation of the provisions set forth in this bill. 

It, also, provides a number of similar penalties for the concealment, 
false entry, and concealment of entries in books, for making false or 
misleading statements in reports, or other documents, for embezzle- 
ment or other unlawful conversion of funds in labor organizations, for 
the making of certain loans by labor organizations to employees or 
officers of labor organizations, for the counting of votes of labor 
organizations under trusteeship, and prohibiting convicted criminals 
from holding union office. 

It prohibits the use of funds of labor organizations for personal 
purposes, and for interferring with the exercise of the rights herein 
under the bill. 

Mr. Chairman, this would penalize those who would attempt to 
intimidate union members with respect to their voting at a union 
election, with respect to their speaking up in meetings in opposition 
to some program or policy or some action proposed that lind been 

taken, or the expenditure of money wrongfull 

We have had instances occurring repeatlly where people are in- 
timidated and not given the opportunity for the expression of their 
views, intimidated to where they do not go and vote—they do not 
attend meetings—their families are threatened—they are threatened. 
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And I think that that is one of the most reprehensible practices that 

‘an be committed, to fail to give these people the right to join a union— 
or they may be compelled to join a union if they want to work, where 
there is a union shop—and then deny them any voice, under threats 
and intimidation, serious bodily harm or destruction of property— 
tc prevent them from exercising the right to which all American 
citizens are entitled. 

The Secretary is empowered to prescribe the forms of reports and 
to issue regulations for the administration of the provisions. 

Title V makes clear that it is not the intent of the bill to reduce 
or limit the responsibility of the officers of labor organizations under 
any other Federal law or under any State law, and to deprive labor 
organizations of rights or liberties to which they are entitled under 
such laws. 

The only Brae as pointed out in the beginning, is to repeal the 
provisions of the National Labor Relations Act which would be super- 
seded by the provisions of this bill. 

As to the effective date, it is provided that some parts of it will 
go into effect early, and by reason of the time necessary to elapse 
before compliance could be made, certainly by the national union, 
time is allowed. 

Mr. Chairman, I have here a brief statement, entitled “Some Out- 
standing Aspects of the McClellan Labor Bill,” in which it does 
point out some differ rences, differences that we think are important 
in this bill and the chairman’s bill, where we think this bill is probably 
stronger and actually will provide the protection I am sure we all 
want. And I would like to insert that in the record at this point. 

Senator Kennepy. Without objection, that may be done. 

(The prepared statement follows :) 


SOME OUTSTANDING ASPECTS OF THE MCCLELLAN LABor BILt (S. 1137) 


1. The most important and distinctive aspect of the bill is contained in 
title I, which guarantees certain basic rights of union members, individually 
and collectively. As has been demonstrated by the failure of the disclosure 
provisions of the Taft-Hartley Act (secs. 9 (f) and (g)), disclosure of the 
administration of union affairs is meaningless unless the members are insured 
the rights necessary to take effective action to eliminate corruption and other 
improper conduct. 

Although the Kennedy-Ervin bill recognizes the importance of minimum 
standards in the election standards established in title III, these minimal pro- 
visions are not enough to protect the membership and to empower it to take 
effective action. This fact is implicitly recognized in title 4 of the Kennedy- 
Irvin bill, which, in effect, would express the sense of the Congress that codes 
of ethical practices must be established to “effectively eliminate and prevent 
improper and unethical activities in the administration of (union) affairs in 
the use and expenditure of their funds, and in their relations with each other,’ 
and “to safeguard the democratic rights and privileges of members.” 

The McClellan bill does not rely on unenforceable codes of ethical practices, 
which have in the past proved inadequate. Instead, it provides in title I— 

(1) That every member shall have equal rights and privileges, including 
identical voting rights and equal protection of union rules and regulations; 

(2) That every person who meets reasonable qualifications uniformly 
prescribed for union membership shall be admitted into the union: 

(3) That every member shall have the right to assemble freely with other 
members and to speak freely with regard to union affairs and union leader- 
ship; 

(4) That there shall be no arbitrary financial exactions imposed upon 
members ; 
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(5) That every member shall have the right to inspect membership lists; 

(6) That no member shall be disciplined in any way except for due 
eause and in accordance with specified fair procedural safeguards; and 

(7) That every member shall have the right, after exhaustion of reason- 
able remedies within the union, to institute appropriate legal action to 
prevent interference with any of these rights, and to obtain restitution for 
himself, on behalf of other members similarly situated, or on behalf of 
the union in any case of embezz.ement or other breach of trust. 

These basic rights are not only important for their own sake, but are essential 
for the fulfillment of the minimum election standards, which are provided in 
title LII of both the McClellan and the Kennedy-Ervin bills. 

II. The McClellan bill further protects these basic rights, including those 
to free and fair elections by providing (in addition to other specific criminal 
penalties), a criminal penalty of fine and/or imprisonment for any interference 
with any member in the full exercise of any of his basic rights (sec. 413). 

III. Title I also requires the embodiment in union constitutions and bylaws 


of provisions affecting the rights of the union membership as a whole. These . 


include, among others, safeguards against merger of locals for transfer of 
membership or funds from one local to another, except after approval in secret 
general vote by the union memberships affected (sec. 103). 

IV. The provisions relating to trusteeships in the McClellan bill are more 
tightly drawn than the similar provision in the Kennedy-Ervin bill. Section 
303 of the McClellan bill provides that trusteeships can only be imposed upon 
subordinate unions for proper purposes, and that every trusteeship shall 
terminate automatically within 1 year after its imposition unless the membership 
of the subordinate organization shall, by secret general vote, vote to continue 
the trusteeship for not more than 1 additional year. 

In addition, section 409 of the McClellan bill supplements section 303 by 
providing penalties for counting the vote of delegates from a union that is being 
subjected to trusteeship, and for improper use of the funds of the subordinate 
union. 

V. Title II of the McClellan bill embodies the provisions relating to reporting 
and disclosure by unions generally, by unions imposing trusteeships, by parties 
engaged in financial transactions that might interfere with proper union admin- 
istration, and by employers and employers’ labor relations consultants. 

These provisions are in many ways similar to those in the Kennedy-Ervin 
bill, but in some important respects are more tightly drawn. 

Illustrative is the requirement that reports disclosing agreements between 
employers and labor relations consultants be filed immediately after any agree- 
ment is made between them, when disclosure is most effective, rather, as in 
the Kennedy-Ervin bill, as much as 1 year after the agreement is entered into. 

VI. The McClellan bill would permit only a bona fide labor organization, which 
has received a certification of compliance with the act, to be certified or recog- 
nized as bargaining representative, to be eligible to file an unfair labor practice, 
or to be entitled to exemptions under Federal income tax laws. 

VII. The McClellan bill would give the Secretary of Labor broad investigatory 
and enforcement powers, including the right to enjoin and restrain any violation 
of the rights guaranteed by the act, and to obtain an accounting and restitution 
on behalf of a labor union that has been defrauded by its officers. 

The Secretary is also empowered, within strict procedural safeguards against 
arbitrary action on his part, to void any illegal election. 

VIII. Other criminal acts, such as willful misrepresentations and embezzle- 
ment, are subjected to specific penalties and criminals are prohibited from 
holding certain union offices. 

IX. Unions are prohibited from using any funds, not voluntarily contributed 
by individuals, to support any candidate for political office, but are not precluded 
from using union funds to express support of or opposition to any political issue. 


Senator Kennepy. Do you feel that your bill is sromgyt and more 
effective than the bill introduced by the administration / 

Senator McCuietian. The basic principle involved here is the es- 
tablishment of minimum standards to be met before you give the power 
and authority that unions now exercise. I think that is basic. 

You can work from the other end first, from now until doomsday and 
you will never correct all of it, but if you set the standards first, you 
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will not have these paper locals. They have to be bona fide. They 
have to come in first. In the beginning they have to do certain things 
before they start bargaining, and before they can start filing unfair 
labor practices complaints. “Before they can do that they have to meet 
these standards protecting individual rights. 

Senator Kennepy. Is this comparable to the British Trade Unions 
Act or the Australian Trade Unions Act? 

Senator McCiet.an. I have no information about that, nor did I 
when I drafted this. I drafted this with the help of others. 

I would like to introduce Mr. Monroe H. Freedman, professor of 
law at George Washington University, who is temporarily on my staff, 
and who has worked with me on this. 

I have conferred with a few others. But this bill is the product 
of my judgment, based on what I have listened to for 2 years of the 
evils that I know exist, that I know need to be corrected, and I believe 
this isthe way todoit. I believe this is the minimum. 

I am not saying this bill is perfect. It is not. As it is studied you 
will find where it can be i improved. There is no doubt about that. 

This committee is not going to report out a perfect bill. You will 
find that when you get on the floor of the Senate, people will have ideas, 
and it will develop information about it and it will develop thoughts 
about it that have not occurred to you. It will happen to me with this 
bill. I know that is true. 

But I say to you, you will not correct this evil until you start in 
the beginning. You cannot correct the problems working from the 
end backward. 

Senator Kennepy. On page 42, at line 3, your bill provides that, if 
an international organization or a local labor organization does not 
file such a report w ithin 90 days, it will be denied ‘the Federal income 
tax exemption. That is on page 42. 

Senator McCLe.ian. Yes, sir. 

Senator Krennepy. Well, now, what do the words of line 10 mean? 
for such labor organization and for each international labor organization of 
Which it is an affiliate or constituent unit. 

Let us take in the case of the Machinists Union: the international 
files and 90 percent of the locals file, but 10 percent do not file within 
90 days, for various reasons. Some may be all right, and some may 
not. Would only the 10 percent suffer this penalty, or would all of 
them ? 

Senator McCietian. I have not checked the wording of that thor- 
oughly. IT would say only those that failed to comply. 

You, certainly, would not penalize anyone who did comply. 

Senator Kennepy. That is the meaning of this language ? 

Senator McCiet.an. [f it is not so it should be made to mean that. 

Senator Kennepy. After those 90 days you would then treat their 
monthly dues as what—as taxable income or just the income that 
comes from an investment that they may have? 

Senator McCiettan. The Internal Revenue Department would 
determine that. How would they treat the income of an organization, 
« voluntary organization that is not accorded tax-exempt privileges / 

That is the answer, whatever the law is. 

Senator Kennepy. It would depend upon a great many things. If 
it was a corporation, and it had losses, in other words, you ‘would 
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treat all payments into the union, above all of their expenses as 
profit, or would you treat every cent that goes into the union as 
profit ? 

Senator McCie.ian. I would treat whatever they have, after nor- 
mal proper operating expenses, just like in any other organization. 

Senator Kennepy. It seems to me that it would be extremely diffi- 
cult to judge what was profit or what was loss in a union, which is 
not a business, because you would have expenses for the office, organ- 
izing expenses, and all of the rest. Who is to make the determination 
as to what is a profit and what is not profit ? 

Senator McCietitan. We have the same thing in business. We 
have advertising expenses, and so forth, that are for the promotion 
of the business—promotion and organization. 

Senator Kennepy. In business it is for profit. 

Senator McCiecitan. That is exactly what I want to keep in this 

thing. I want to keep the profiteer ‘and the racketeering and the 
scoundrelism out of it. And if we set it up here to require them to do 
it, they will get it out. 

You give ‘these men at work the opportunity and the tools to do 
it with, they will get it out. 

Senator Kennepy. It seems to me it would be far more effective to 
apply criminal sanction against the officer who fails to file, than to 
attempt to introduce a remedy which is rather extreme. 

Senator McCietian. The members would not keep an officer who 
would not file. That is, if they see they are placed in jeopardy. We 
give the members the power to clean up the union, and we place the 
responsibility with the membership. 

Senator mete: They would not appeal it. They would go on 
paying $4 or $5 a month ‘dues, for a year or so—they would not be 
getting a change. It would just mean that any excess profit that would 
accumul: ate, which the union might have at the end of the year over 
its expenses, would be paid into the Treasury; but I would not 
think that there would be any immediate penalty ‘comparable to put- 
ting the man in jail for failing to file the report. 

Senator McCretian. They are given the opportunity to correct 
it. They are given notice of it. They are given the opportunity and 
the notice to make the correction, to file the reports, to meet the stand- 
ards, to meet the requirements. If they refuse to do it, then some- 
body is defying thelaw. Who? Whocan we hold responsible? Are 
you just going to hold one officer responsible ? 

Senator Krnnepy. Those officers are charged with the responsi- 
bility. 

Senator McCie.ian. The union must take some responsibility for 
its officers. 

Senator Kennepy. Senator Goldwater. 

Senator Gotpwater. I have one or two questions. 

After listening to 2 years of testimony, particularly rather sordid 
testimony, of the last month or so, in the jukebox rackets, do you feel 
that we can effectively deal with that without paying attention to 
the secondary boycott and the blackmail picketing as has been prac- 
ticed by these hoodlums and gangsters? 

Senator McCietian. May I say, Senator Goldwater, I made refer- 
ence indirectly to that when I began my testimony here this after- 
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noon. I said this bill is not designed to cover all aspects of the prob- 
lem; that I felt that those you mention, plus others, secondary boy- 
cotting, organizational recognitional picketing, the “no-man’s land” 
area and others should be dealt with separately. 

Actually, there is very forceful disagreement in those areas as to 
what should be done and what should not be done. But to try to 
protect the men who pay the dues in labor unions and see that their 
officers do not impose upon them and exploit them and subject them 
to exploitation I do not think there can be any disagreement among 
honest men. 

There may be differences of opinion about the way to approach it, 
and the way to get the results, but there cannot be disagreement about 
the basic pr inciples involved. There can be honest differences of opin- 
ion between people as to whether a secondary boycott—whether that 
power and that privilege—should be granted to organized labor, or 
whether it should not, but I feel that you will have to deal with it, 
if you ask me about it, with secondary boycotting, and this organiza- 
tional picketing problem, before you can give the protection that is 
needed. 

I would like to say I think we ought to take up what I would call 
a clean bill, divorced of those things, divorced of the amendments 
to Taft-Hartley. The chairman knows my views about this. Let us 
take up a bill dealing with these problems that we all know are cry- 
ing for attention and action now and pass that bill, to the exclu- 
sion of the others. Get this one done, and then you may have the 
majority that will vote for a bill on secondary boycotting, or on or- 
ganizational picketing, or on something else, but will vote a ma- 
pority against some of these other proposals. Let those stand on their 
own merits. 

I may have opinions different from yours on some of them. And 
you may have different opinions from mine, but on this bill we can 
come to a common meeting ground by all making some concessions 
here and there and get legislation that will start protecting these 
working people. 

Senator Gorpwarer. George Meany has said that labor will not 
support merely a reporting bill, that if the bill does not contain Taft- 
Hartley provisions, that is, revisions of some of those that labor wants, 
they will oppose the bill. 

Do you think that might prevent the passage of such a bill? 

Senator McCienian. That is something that each Senator will have 
to answer for himself. 

That attitude, certainly, would not influence me. I do not think we 
should take an attitude here that if I cannot get the secondary boy- 
cott, I am going against everything; if I cannot get organizational 
picketing stopped, I will not protect these w orking people who have 
their money stolen from them—I will not take that position—I will 
not be influenced by that position taken by someone else. 

Senator Gotpwarter. I think we are in agreement on that, Senator 
Met ‘lellan. 

I noticed that the chairman himself has made the statement that 
if it becomes evident that the passage of a basic bill with reporting 
requirements seems endangered by the encumberance of the Taft- 
Hartley amendments, he w ould be in favor of str iking them. 
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I have taken that same position myself. So we are in agreement 
On it. 

But the question in my mind is, here is organized labor, having 
piously reformed for the last 2 or 3 years, and now they threaten the 
Senate and the Congress against a bill that is just a starter, as you 
suggest. 

L asked the question, and I think you have answered it. 

Senator McCietian. I can only speak for myself. I will not be 
influenced by those who say, “If you do not do everything I want you 
to do, Iam going to be against the rest. of it.” 

{ will not say that to anybody else. I do not feel that way about it. 
And I will not be influenced by someone else’s thinking that way. 

[ understand about organization in the construction industry. 
There are those who honestly believe that under the circumstances it is 
different and they should be given the right to go in there and sign 
the contract and put the men in the labor union. 

{ think it violates fundamental principles, and I will not support 
it. I struck that out of the bill last year. 

There are those who honestly believe that is the only way you will 
ever get the workingman in that particular industry his opportunity 
for help. They believe it honestly. But I go back to what convinces 
me. I do not want to oppose them from organizing, if they want to 
organize. 

But again, if you are going to let down the gate there and say that 
you can go to one class of management and sign a top-down contract, 
why then you open the door and you may as w well say that you can go 
to some of the others. And the first thing you know it will just be 
a matter of working people having no voice. It will be a matter of 
dealings and negotiation or arrangements solely between manage- 
ment and the leaders of labor. I do not think that would be well or 
good for the country 

Senator GotpwaTer. I have another question. 

On page 35 of the bill, beginning on line 22, title III, your bill 
speaks of fiduciary responsibilities of union officials. You touched 
on this briefly in your opening explanation. 

Why do you think that is essential ? 

Senator ‘McCretian. That provision is in there primarily to make 
it clear, in conjunction with the right to sue, which is given elsewhere 
in the bill, that recovery can be obtained by any union member or 
fund beneficiary, on behalf of all similarly situated, in any case in 
which assets are improperly diverted. 

Senator Gotpwater. Under that I assume you would have the bond- 
ing of officials ? 

Senator McCLeL.Lan. I beg your pardon ? 

Senator Gotpwater. Under that you would have the bonding of the 
officials? 

Senator McCie.ian. Yes; we provide for the bonding of officials. 

For instance, the treasurer, or somebody who handles money, who 
might have that responsibility, that is, those handling money. I would 
not think it would be necessary to provide that all members of the 
executive board be under bond or that all organizers, and business 
agents. That would not be necessary. But some ought to be under 
bond who are responsible for the money. 
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Senator Gotpwater. Pardon me? 

Senator McCietxian. I am of the opinion that if you put the treas- 
surer under bond you would not have somebody like Dave Beck 
buying $85,000 worth of personal goods and having the union pay for 
them. I think the treasurer would be a little more careful about pay- 
ing out on such vouchers. 

Senator Gorpwarer. You would have a double protection, too, 
would you not—the bonding company would be very careful to cover 
that ? 

Senator McCietian. I think that they would. 

Senator Gorpwater. Your bonds vary from $10,000 for officers 
and employees of certain locals to $250,000 ? 

Senator McCiettan. Let me say this about any amount that is in 
the bill: Those are not fixed. They were just put in as illustr ahneain 
They might be met in some instances. That is, they might be neces 

sary and in others it might be necessary to have more. 

The only thing is that you do not want any excessive bond. You 
only need a bond that will insure the performance of the duty for 
reasonable protection of the funds. 

Senator Gotpwarter. On page 59, beginning with line 13, you, in 
effect, prohibit political activity by labor unions, you prohibit them 
to engage in political activities. Do you regard this as essential ? 

Senator McCietitan. Where is that ? 

Senator GotpwaterR. On page 59. 

Senator McC ietian. I say to make a contribution—to make any 
contribution or expenditure out of the union money 

Senator GoLpwarter. Yes. 

Senator McCLetian. The union trust funds or other union property 
for political campaigns. 

Yes, sir, I believe in it. I do not believe they should take that 
money and spend it in political campaigns. 

Senator Gotpwater. You are not referring to a labor campaign 
but—— 

Senator McCrietian. I am referring to political campaigns for 
office in our government. 

Senator Gotpwater. Do you extend it to both Federal and local 
candidates ? 

Senator McCietian. Yes, sir. 

Senator Gorpwarer. That is all I have at the moment. Thank you. 

Senator McCietitan. I might make this statement, this section does 
not prohibit the administration by a union of political funds volun- 
tarily contributed. 

In other words, what is their name—COPE? 

Senator Gotpwaterr. That is the name. 

Senator McCretian. If union members want to contribute to 
COPE, a side arm of the union, or all unions, for political purposes- 
if they want to contribute to that fund and let COPE spend it— 
they have a right to do that. I would be the last one to interfere 
with it. 

But I do not believe they have the right to take money out of union 
funds, paid in there for union purposes, and divert it to the campaign 
of some individual, whether State or otherwise. 
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Senator Gotpwarer. There is a lot of argument as to the propriety 
of unions taking dues money and giving it to COPE, ostensibly for 
educational purposes, but which is admittedly used for political 
activ ity. 

Would you be willing to change the language ace ordingly ¢ 

Senator McCietian. This does not, in my opinion, cover what 
would be those purposes. 

You would, also, have areas in which, in my judgment, there may be 
some confusion as to what some issue is—as to what is educational or 
what is political. This does not undertake to define that. It simply 
refers to election campaigns. 

Senator Gotpwater. These are questionable political actions by the 
Committee on Political Education. Would you be willing to suggest 
language that could be drawn that would prevent the union from 
distributing dues money to COPE when those dues moneys are going 
to be used for issues, for outright political activities ? 

Senator McCLeitian. This prohibits that, if I know what you are 
trying to say, but the question is—— 

Senator GoLpwaTer. The answer you gave led me to believe that you 
were referring to contributions used for candidates. I am talking 
about work for candidates done by COPE. 

Senator McC.Letian. This isa political campaign. It is not a ques- 
tion of being delivered directly to the candidate himself. Whether it is 
delivered to a committee or to someone else to be used for him, that 
would be a political contribution. 

Senator Gotpwater. That would be? 

Senator McCietitan. What you are talking about, that is, what you 
were talking about a while ago, as I understand, if they contribute 
money to COPE to put on an ‘educational ¢ ‘ampaign against right-to- 
work laws, some of those will go so far as to prohibit that, but I do 
not. 

I think they have a perfect right to present their case, and they have 
a right to contribute for that purpose, but I do not think they have 
a right to take the money out of union funds and give it to any 

sandidate. 

Senator Gotpwater. The Senator will recall that in the Select Com- 
mittee on Campaigning on which the three of us here served, the in- 
vestigation into the Wayne County Central Committee, Wayne 
County, Mich., disclosed funds being given to the Political Action 
Committee—the Committee on Political Education—which are the 
same, to be used to pay approximately 1,800 men for laying off their 
jobs to participate in political activity. That is what I am talking 
about. 

Senator McCietian. I think that would be contributing to a 
campaign. 

Senator Gotpwater. That is all I wanted you tosa 

Senator McCretian. I think that would be contr (a to a politi- 
‘al campaign. But if you contribute for the purpose of fighting, let 
us say, a right- to- work law that is most prominent in the thoughts of 
people on this labor issue, I think they have a right to use the money 
to protect what they concede to be the interests of their union with 
respect to such legislation. 
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Senator Gotpwarer. I think on their proper activity in protecting 
themselves in the legislative field, I think that is one of the politica 
areas where they not only have a right, but an obligation to their 
members to operate in, but we now have in the Taft-Hartley Act, 
contained in the language of the Corrupt Practices Act, a prohibi- 
tion against political spending by unions or corporations. 

Yet the unions, and I suspect corporations will follow suit, are 
getting around this by this so-called Committee on Political Educa- 
tion that uses union funds to pay people to do political work which 
you and I, as candidates, know is better than having money. 

That is the question that I directed to you. It was to the effect 
whether or not we could get together and figure out some language 
that would prevent that happening, because the language in the law 
now clearly does not prevent it. It is going on. 

Senator McCieiuan. I will have to go over that and have it pre- 
sented more concretely so that I can evaluate it. 

I said exactly what I mean here. I do not think they ought to be 
permitted to contribute to a political campaign. 

I say the same thing about corporations. I do not think they 
should be permitted to contribute to campaigns. 

Senator Gotpwarer. Under the law as it 1s today 

Senator McCie..an. I think they have a right to put an ad in the 
paper to protect themselves against that which they do not think is 
in their interest. 

I do not think a corporation, a bank for example, would have the 
right to take money that would properly go as dividends to its stock- 
holders and put an ad in the paper supporting John McClellan for 
the U.S. Senate. I think that is wrong. I do not think they should 
be entitled to do it. 

I do not think labor unions should do it out of labor union funds. 

I think the president of a labor union and the president of the bank, 
if out of their own funds or out of funds contributed from their 
associates, put an ad in the paper opposing Senator McClellan for 
the U.S. Senate, they have a right to do that. But I do not think 
it ought to come out of the common fund. 

Senator Kennepy. Senator Morse. 

Senator Morsr. I have two points that I will make very quickly. 

First, I hope, Mr. Chairman, that you will have the staff proceed 
to prepare for each member of the committee a parallel column com- 
parison of the McClellan bill, the Kennedy bill, and the administra- 
tion bill. 

You have got that already for the McClellan bill ? 

Senator Kennepy. Yes. 

Senator Morse. I think each one of the proposals that you make, 
Senator McClellan, should and will receive the attention of this 
committee. 

As to this political activity matter, this is not the time and place 
for its discussion, but I want to register some thoughts as to some of 
the implications which are involved in the observations from the Sen- 
ator from Arizona. 

We are all being visited this very day, most of us, I am sure, by this 
legislative conference of the building trades. 

I sat at the breakfast table this morning with the Oregon 
delegation. 
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Senator McCietian. You just reminded me, if 1 may interrupt, 
I think they are supposed to be in my office now. 

Senator Morse. I sat at the breakfast table with the Oregon dele- 
gation this morning. They had a whole series of colorful sheets and 
diagr ams and charts—sheets about this long and about this wide— 
and some were on the slum clearance housing and others on the various 
legislative issues before the Congress, presenting the position of the 
building trades department on those legislative issues. 

I do not know, but my surmise is that it was paid for out of union 
funds. 

The building trades department believes that there is a direct. re- 
lationship between employment in the building industry and slum 
clearance. 


Do you think that it is misuse of union funds for them to publish 


that. material and to come before Senators and lobbyists ¢ 

Senator McCLetnan. I say that they do not come within the cate- 
gory that I have undertaken to prohibit. There are some who would 
feel they should not even do that. I think they should be permitted 
to do it. 

There might be some exemption, but I think generally, just like a 
bank—you have seen these ads—you see public. utilities advertising 
their views on important legisl: ation, and I, cert: ainly, feel if one does 
it the other should be able to. 

do not think either should be permitted to make campaign con- 
tributions. 

Senator Gotpwarer. I want to make the record perfectly cle: ] 
stated that in that exact setting, if I understand your meaning. | 
have said often that I feel it is not only the responsibility but an 
obligation of union members and union officials, corporate officials 
and members to lobby their legislatures for or against legislation that 
they feel good or bad for themselves. 

I divorce that completely from:the political activity that Senator 
Me C lellan is talking about and what IT am talking about, which in- 
volves the dues of union funds against the wishes of some of the 
members for candidates that they would not support in the election. 

Senator Morse. Well. all I wanted to do was to get the point in 
here that you get down to some very fine lines of distinction, because 
I suppose in each one of these unions there would be those members 
that would be against slum clearance. They might say, “We object 
to any of our union funds being used to support legislation that 
supports that.” 

So therefore assuming hypothetically a building trades council in 
the midst of a campaign decides, on a State or Federal level, that 
the union is in jeopardy by a legislative program that is being pro- 
posed, either by one candidate or a group of candidates, or by a party. 
and the union assembled, by majority vote, authorizes the expenditure 
of funds for the publication of a leaflet or a booklet setting forth 
the building trades council’s position on this legislative program. 

The objective is to exercise political influence. Would you deny 
the union which by majority vote decided to protect its economic in- 
terest as it sees those interests, although you and I might completely 
disagree with their evaluation of their interests? 

Senator McCrierian. You are asking me the question ? 
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Senator Morse. Yes. 

Senator McC.Letian. I would not deny any of them that right any 
more than I would deny the corporation, if the corporation wants 
to go out and do that, which I believe they have that right. 

But there is a difference between taking money and spending it 
on an issue, and spending money for the election or the defeat of a 
candidate. It is one thing to publicize your position on an issue. 
It isa very different thing to “buy” the allegiance of a potential pub- 
lic official by contributing to his campaign. 

Senator Morse. On the basis of that analysis then would it be all 
right for the union to spend any funds and publish material, so-called 
political educational material, for political educational purposes, 
against a right-to-work law? 

Senator McCiet.an. I would not oppose their right to do that any 
more than I would opose the bank’s right to oppose public ownership 
or to express their thoughts on public issues that it might favor or 
oppose with respect to its own welfare. 

Senator Morse. Would you get down into a factual situation, on 
this strategy on the part of the union, so long as you do not mention 
the candidate, but just. blister and blast the issues on which he stands, 
and say that that is all right? 

Senator McCLetitan. Well, 1 do not think you can pass judgment 
on things altogether in a hypothetical picture. You have to have 
the facts. I do not know. I would kave to have more concrete 
information. And even then I would probably have to study it 
further. 

I do not want to make a snap judgment on these things. I said 
what I definitely favor and what I oppose. 

I do favor a law to prohibit political contributions in the sense of 
contributing to a campaign as such of an individual or a party, or 
to a candidate. 

Senator Morsr. As a candidate 1 know of a situation in which I 
much prefer to have information abroad in regard to the position I 
have taken on issues, rather than to have that organization out cam- 
paigning for me personally. 

All I am trying to point out is I agree that you cannot solve these 
by a discussion of hypothetical situations, but I wanted to get the 
record clear. It is my understanding of your position that by and 
large it can be said you favor legislation that will prohibit the ex- 
penditure of union funds in relation to the candidacy of an individual 
but not in relationship to the advocacy by the union of a position on a 
legislative issue. 

Senator McCrietxan. I do not think they should be denied the right 
to advocate for laws or in opposition to laws that they think, a major- 
ity of them, or their officers, to whom they have delegated the power, if 
that be the case, to be detrimental to their interests or that might be 
advantageous to their welfare. I do not want to deny them any right 
that I would permit anyone else to have. 

Senator Morsr. The second matter I wanted to mention, to get on 
the record, we may have honest differences of opinion as to the form 
that this legislation should take. 

I am for the retention of title VI—the enlargement of title VI. 
In my opinion there are many facets of title VI that have a direct 
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bearing on the internal conduct of officers within a union. If we could 
solve some of the problems covered by title VI I think you will doa 
lot to strengthen the internal workings of the unions. 

Senator McCietian. We have differences of opinion on that. 

What I was referring to primarily in title VI is organization from 
the top down. I remember that is in the bill. I do not recall what 
other features are in this title VI of this bill. There were others in 
the bill last year. I donot recall all of them now. 

I am not opposing, Senator, the Congress voting on that issue, I am 
simply saying that here is something we all know we agree on, on these 
contentions. Not on everything I have said, but the general subject 
matter, the evil that we are trying toreach. We all agree it needs some 
attention. Let us try to do that, and the other matters that are highly 
controversial, let them come up and be voted on. 

I do not know, my position may not prevail, but I think that we all 
should vote on them. I do not want to bar or to preclude them from 
getting attention at this session of Congress at all. 

Senator Morse. Does the Senator from Arizona, or anyone else on 
the committee, feel that we should separate title VI from the rest of 
the bill and accomplish the same purpose in cleaning up abuses that 
you can if you leave it in? 

It does not mean that all phases of the Taft-Hartley Act have to be 
brought in, but there are parts of the Taft-Hartley Act that, in my 
judgment, need to be amended in order to meet some of these very 
problems of misconduct on the part of union officials. 

Senator McCietian. You will agree with me that if you start 
amending the Taft-Hartley Act, that is, certain provisions of it, that 
you may want to amend some, and labor may want to amend some, 
and the opposition may want to amend it. You make it fair game for 
any amendments. Whereas, if you kept them out of this bill, we could 
take up Taft-Hartley amendments on their merits. 

Let us get this bill out, a clean bill, on this issue and bring those 
others up and vote them up or down at this session. 

Senator Morse. Understand me, I think it is our duty, if we are 
going to deal with this matter of corruption that we should, also, 
deal with any part of the existing Taft-Hartley Act that may be one 
of the causes of corruption. Assuming that, I think we ought to go 
to work on an amendment. 

I happen to believe that there is a considerable body of evidence 
that would show that to the extent you have some bad situations with- 
in the building industry in this country it goes in part out of our 
failure to meet the shortcomings of the Taft-Hartley Act. That is 
why I want to try to fix it up in the bill. 

Senator Gorpwater. If you would allow me, I think the records 
needs a little straightening, to set the Senator right. 

I have not advocated the removal of title VI. I have advocated 
the addition of secondary boycotts. And I will do so on the floor. 

I was merely conjecturing as to what would happen if the labor 
movement opposes this bill if title VI is removed. I do not want my 
remarks misconstrued. 

Senator Morse (presiding pro tempore). I want to make clear to 
the Senator from Arizona it does not make one whit of difference what 
the so-called labor movement wants in respect to any particular issue. 
The evidence before us shows whether we ought to or not act on it. 
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Last year on the provisions of title VI, along with Senator Kuchel, 
from California, you know the observations 1 made. And the Sen- 
ator from Massachusetts gave me the primary responsibility of rep- 
resenting the subcommittee with regard to their position on title VI. 
I want the record to show I have not changed my opinion. 

Senator McClellan, did you want to make a comment? 

Senator McCiettan. When they are through questioning I want 
to put something in the record. 

Senator Morse. You may do it now. 

Senator McCiecxan. I have already put in one document, a memo- 
randum here, on some outstanding aspects of the bill. And I have, 
Mr. Chairman, an analysis of S. 1137 that I would like to have printed 
in the record at the conclusion of my remarks. 

I have referred to a great deal of it in my comments, but I would 
like to get it printed in the record. 

Senator Morse. It will be placed in the record at this point. 

(The analysis referred to follows :) 


ANALYSIS OF S. 1137 


TITLE I. RIGHTS TO BE GUARANTEED IN CITARTERS OF LABOR ORGANIZATIONS 


Section 101 


1. Establishes basic rights of individual members of labor organizations by 
requiring their constitution or bylaws to effectively guarantee: 
(a) Equal rights of the members. 
(b) Freedom of speech. 
(c) Freedom of assembly. 
(d) Uniform qualifications of membership. 
(e) Freedom from arbitrary financial exactions. 
(f) Protection of right of members to institute suits or to initiate admin- 
istrative actions. 
(g) Safeguards against arbitrary disciplinary action. 
(h) Right to inspect membership lists. 
Section 102 
2. Establishes standards for all labor organizations (local and international), 
by requiring their constitutions or bylaws to provide for: 
(a) Election of officers by secret ballot under supervision designed to 
insure an honest count of the ballots, ete. 
(b) Reeording and disclosure of votes of delegates. 
(c) Salaries and expenses of officers to be fixed by resolution adopted by 
general vote of members or delegates. 
(d) Preservation of ballots and election documents for period of 2 years. 
(e) No affiliated organization or fund to be created and financed by any 
labor organization unless it is authorized by general vote. 
(f) Bonding of all officers handling funds of such organization. 
(7) Records of meetings and financial records to be kept for 5 years, 
(h) Investment of surplus funds to conform to requirements of State 
laws relating to insurance companies. 
(i) Collective bargaining agreements made by locals to be made available 
to members on request, and those made by internationals to be filed with 
affected constituent units. 


Section 103 
3%. Establishes standards applicable to local labor organizations by requiring 
their charters or bylaws to provide for: 

(a) General membership meetings not less than three times each year. 

(b) Election of delegates to conventions by secret ballot. 

(c) Merger of locals or transfer of membership from one local to another 
must be approved by majority vote by secret ballot of both locals, and 
transfers of funds from one local to another only upon such approval by 
majority vote of the local from which the transfer is made. 
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Section 104 
4. Establishes standards applicable to international labor organizations )y 
requiring their charters or bylaws to provide for: 
(a) Conventions at least once every 4 years. 
(b) Fair and equitable representation of constituent units. 
(c) Not less than 30 days notice of time of such convention, and not less 
than 15 days notice in case of an emergency or extraordinary meeting. 
(d) Only delegates elected or designated as provided by this act shall be 
entitled to vote. 
(e) Charters to be issued only to bona fide labor organizations. 
(f) Trusteeships to be established only for purpose of correcting certain 
prescribed conditions, and to be continued only for limited time. 


LITLE Il. REPORTING AND DISCLOSURE 

Nection 202 

1. Requires report to be made to the Secretary of Labor by each labor organ- 
ization, accompanied by copies of constitution and bylaws containing provisions 
conforming to foregoing requirements, such reports to contain certain specified 
information concerning the officers, organization, and financial activities of the 
organization, and to be kept up to date through the filing of reports of changes 
in such information and by the filing of annual financial reports. 


Section. 208 

2. Requires the making of special periodic reports Concerning any trusteeship 
assumed by an international organization over its locals, such reports to con- 
tain certain specified information concerning the purpose, activities, and status 


of the trusteeship. 
Section 204 

3. Requires the making of reports by officers and employees of labor organiza- 
tions of any interests or income which they or their spouses or minor children 
hold or acquire in or receive from the business of the employer, or any business a 
substantial part of which consists of dealing with the employer or the labor 
organization, and of certain payments received from labor relations consultants. 
Nection P05 

t. Requires employers to report loans and payments made to labor organiza 
tions and their officers, payments to employees or labor relations consultants pur- 
suant to agreements to coerce employees in the exercise of their rights, and pay- 
ments to persons who procure the services of such consultants. 


Section 206 

». Requires reports by labor relations consultants who receive or agree to re- 
ceive certain payments from employers setting forth amounts of such payments 
and certain other information concerning their activities. 
Section 208 

6. Provides for making information in foregoing reports available for public 
inspection. 

YITLE ILI. RESPONSIBILITIES TO MEMBERS 

Nection 301 

1. Establishes fiduciary status for officers and agents of labor organizations 
haying custody of organization funds and property. 
Section 302 

2. Provides democratic procedures for nomination and election of labor organ- 
ization officers, sets maximum terms of office for such members of 2 years for 
officers of local and 4 years for officers of international organizations, provides 
for supervision of elections by the Secretary of Labor upon petition of 10 percent 
of members eligible to vote, prohibits use of labor organization funds for influ- 
encing outcome of union elections, and provides procedures for removal of officers 
guilty of misconduct. 
Section 303 

3. Sets forth purposes for which trusteeships may be established, and pro- 
vides that trusteeships shall end after 1 year unless extension is authorized by 
vote of the members of the local union over which the trusteeship is exercised. 
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PITLE IV. ADMINISTRATION, ENFORCEMENT, AND PENALTIES 


1. Provides procedures for enforceent of provisions of the act, under which 
Section 401 
(a) Labor organizations which fail to file and keep up-to-date reports 
required by the act, or file false reports, or fail to conform to requirements 
set up by the bill will not be recognized as representatives of employees 
under the National Labor Relations Act or other Federal laws, and will he 
denied benefits now accorded such organizations under Federal income tax 
laws. 
Section 402 
() The Secretary of Labor may make investigations to determine whether 
provisions of the bill are being violated. 
Section 4008 
(c) The Secretary of Labor or members of labor organizations affected 
by violations, may institute civil proceedings to enjoin violations, and to 
recover on behalf of the labor organization funds wrongfully expended. 
Section 404 
(d) The Secretary may institute proceedings in a U.S. district court to 
void elections, upon complaint of members alleging that elections were con 
ducted in violation of the standards set forth in the bill. The court in a 
such proceeding would be empowered to set aside the election if it finds that 
the outcome thereof was affected by the violation, and to direct the holding 
of a new election under supervision of the Secretary. 
Section 405 
2. Criminal penalties are provided in the bill for— 
(a) The making of false or misleading statements in reports or other doc 
uments filed under the bill. 
Section 406 
(>) False entry in or destruction or concealment of books or reeords o! 
labor organizations. 
Section 407 
(c) Embezzlement or other unlawful conversion of funds of labor organ 
izations. 
Section 408 
(d) Making of certain loans by labor organizations or employers to offi 
cers or employees of labor organizations. 
Section 409 
(e) Counting of votes of delegates of labor organizations under trustee 
ship who have not been elected by the membership of such organizations ; an 
the transfer of funds of such organizations to the labor organization exer 
cising the trusteeship, in excess of amounts which would be so transferred 
in the absence of the trusteeship. 
Section 410 
(/) Acting as an officer of a labor organization during period for which 
civil rights have been suspended for conviction of certain major crimes; or 
acting as such officer during 5-year period following conviction, or determi 
nation by the Secretary, of violations of certain provisions of the bill. 
Section 411 
(g) Bribery, collusion, and extortion in labor management relations. 
Section 412 
(kh) Using funds of labor organizations for political purposes, or coercing 
union members to make political contributions. 


Section 413 


(i) Coercing labor union members for the purpose of interfering with the 
exercise of the rights guaranteed under the bill. 
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Section 414 
(j) Failure to file reports required to be filed by individuals (as dis- 
tinguished from those required to be filed by labor organizations) under the 
bill. 
Section 415 
3. Provisions are also included conferring jurisdiction on the U.S. courts of 
actions brought under the bill, and relating to venue, service of process, and 
responsibility of labor organizations for acts of their agents for the purposes of 
such actions. 
Section 416 
4. The Secretary is empowered to prescribe the forms of reports and to issue 
regulations for the administration of the provisions of the bill. 


TITLE V. MISCELLANEOUS 
This title contains provisions— 


Section 501 

(a) making clear that it is not the intent of the bill to reduce or limit the 
responsibilities of officers of labor organizations under any other Federal 
law or under State law, or to deprive members of a labor organization of 
rights or remedies to which they are entitled under such laws. 

Section 502 

(b) Repealing provisions of the National Labor Relations Act which 
would be superseded by provisions of this bill. 

(c) Effective date provisions under which (A) certain criminal provi- 
sions would take effect immediately, (B) the bill generally would take 
effect 90 days after the date of its enactment, (C) provisions prohibiting 
holding of office by persons convicted of crimes would take effect 30 days 
after the date of enactment, and (D) provisions requiring inclusion of and 
compliance with provisions required to be in union constitutions or bylaws 
would be postponed for periods up to 1 year in the case of locals, or 2 years 
in the case of internationals, to enable them to hold any necessary conven- 
tions for the purpose of effecting necessary changes in their constitution or 
other governing charter. 

Senator Morse. The Senator from Illinois. 

Senator Dirksen. Title VI does contain provisions of the Taft- 
Hartley, provisions as to “no-man’s land,” and so forth. 

I hope, therefore, that we can persuade our good friend to go 
further, to include that as to picketing, secondary boycotts, and other 
items. 

Senator Morse. I have some suggestions on picketing that I would 
be glad to present. 

Senator Dirksen. That is somewhat at variance with the testi- 
mony of our distinguished colleague from Arkansas. 

Sen: itor McCtettan. To make my position very clear, I am not 
trying in any sense—in fact I am trying to avoid or to put in jeop- 
ardy what a majority of this Congress may want in the way of labor 
legislation. That is all I am trying to do. 

I want everyone who favors any particular Taft-Hartley amend- 
ment to have his chance, but I do believe that if we take this bill—if 
we took my bill, for instance, and undertook to put all of these 
amendments on it, you would wind up with no legislation at all. 

I feel the other way is the better way to get results and to get the 
results that are actually speaking the will of Congress. 

If you put some amendments in the bill some people would vote 

against the whole thing. But if we can get this one clean bill en- 
acted, we will at least start dealing with all of this corruption. 
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I think one of the most vicious things, of course, is a form of com- 
pulsion that compels people to sign their employees into a union, 
whether they want to or not. I have not covered that in this bill. 

Senator Dirksen. I address this to the chairman of the committee, 
as well as to our friend from Arkansas. In a sense it is a procedural 
one. 

The question is whether you use this legislative vehicle in the full- 
est sense to achieve what you think should be achieved with this ve- 
hicle, and whether or not there will be a subsequent opportunity, and 
a subsequent bill embodying the things that you point out, the things 
that we have thought about and the things that you have explored 
in your committee. 

There might be an assurance that there will be opportunity for a 
hearing, but an assurance of a hearing is not always sure that you 
will get a bill to the Senate floor. 

And then the question is, will you in fact have forfeited all oppor- 
tunity in this session of the Congress to get this body to work its will 
on those things which are very much in the public eye. That is a 
proc edural matter. 

Senator McCietitan. You will recall our experience at the last 
session when they dealt with pension and welfare funds. There were 
those that wanted all types of amendments. With those amendments 
we would have gotten no bill in my judgment. 

There were those who were in favor of a number of proposals and 
favored them becoming law. 

There were some who were opposed. 

To be sure, we got the bill through. But we did work it, as every- 
one recalls, by an agreement whereby the Labor Committee would 
immediately proceed with hearings and bring in the other bill that 
would give the opportunity, that is to all that wanted to go into 
those matters. 

I think that is true right here. But I am just expressing one senti- 
ment to you that I think it works better the other w ay. I could be 
inerror. My judgment could be in error. 

Senator Dirksen. I must observe that it was rather sleuder com- 
fort that we got a bill out of one body, but we did not get it all. 

Senator McCrenian. I understand. 

Senator Drrxsen. I did, however, want to ask the distinguished 
Senator one question that has presented some discussion in the sub- 
committee and the full committee. The point was made that the pen- 
alties for the individual—let us say a union official under the criminal 
statute is sufficient deterrent against a violation or is sufficient incentive 
to accomplish the purposes of the act. You go further. You would 
deny tax exemption and you would deny the benefits of recognition 
and certification under the Taft-Hartley Act. 

Senator McCiettan. Until they comply. 

Senator Dirksen. The contention has been made that the criminal 
penalty is sufficient. Speaking only for myself I have contended that 
it was not, that there had to be other incentives that exercised some 
influence and some pressure on the union as an organization. 

I thought maybe the Senator from Arkansas would like to elaborate 
on that just a little. 

Senator McCLe.ttan. You have three privileges. 
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One is a privilege granted to be the representative, the bargaining 
representative of a group of people, a group of labor. ‘That is not 
aright. That isa privilege granted. 

Before that privilege should be granted there should be certain 
requirements complied with on the part of those to whom the privi- 
lege is going to be granted and who are going to be endowed with 
the power to act. 

That same thing is true with respect to filing unfair labor practice 
claims with the National Labor Relations Board, an agency set up 
by the Government to serve in that field to provide a service. Before 
they should have a right to burden that agency of Government. with 
the performance of a duty they should be required to come in with 
clean hands and meet the requirements of law, the minimum stand- 
ards necessary for the proper operation of the labor organization. 

The tax feature may go too far, and some may say forget it, but 
for goodness sakes, you “have got to have some teeth somewhere to 
require people to do what you say they should do under law. Only 
a bona fide labor or ganization should be entitled to the tax benefits 
afforded a “labor organization.” 

Senator Dirksen. The Senator from Oregon made a very fine state- 
ment the other day when he said there had to be some responsibility 
on the part of the local union memberships as well as responsibility 
elsewhere in order to get the job done. : think that is going along 
with what is envisioned here in the form of sanction of the kind which 
meet the objectives. 

Even under a criminal statute the penalty directly is against the 
individual and may be inadequate for that purpose. 

Senator Morse. I, also, made the point I thought it was a great 
mistake to deny legal rights to members of the union as such under 
the law against crooked oflicers, to go after the offices, but did not deny 
due processes to the members of the union. 

1 think that this kind of a penalty is the most unreasonable penalty 
to impose upon men in a labor union. Why should they be denied 
the right to an election, for example, because somebody discovered 
that the treasurer has nora some funds? 

Senator Dirksen. How else do you get the full weight of the 
sanction ¢ 

Senator Morse. Indict the treasurer. They can go after the 
treasurer. 

Senator McCretxian. This bill gives the individual members the 
right to sue, to put their officers out and get rid of them. I dare say 
if ‘they have that power, and you give notice to them, if their local is 
not in conformance, their officers have not complied, you will get 
action. They will not sit silently by and lose these rights. 

But you must, also, have some protection against violence and re- 
prisals that have been going on and have been practiced. And this 
gives it tothem. 

You cannot go out there and beat up one of these members anymore 
without going to the penitentiary, if you prove he did it in connection 
with this. You cannot get by with that then. You will stop some of 
it. 

Senator Morse. I do not want to argue the point, but since you made 
reference to my statement, the difficulty with the kind of situation as 
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Senator McClellan states is that your union may be gone in the mean- 
time, because you have denied it the protection of the National Labor 
Relations Board, for example, of an election. The union is destroyed. 
And the crooked treasurer, under this penalty provision, has been 
allowed, in effect, to destroy that union, because the union has been 
denied processes. 

Senator Dirksen. Can you not argue there that you have nothing 
more than laches, and an election by the union members themselves 
will protect their rights ¢ 

Senator Morsr. But they were so dominated by this kind of union 
leadership that they could not do anything about it; under the Ken- 
nedy bill they could move in on the corrupt leader. That will 
strengthen the rank and file for either an election or unfair labor 
practice proceeding. That will strengthen them. 

Senator Dirksen. Would not a correction on a large union be a fine 
of $10,000—that is a lot of money 4 

Senator Morsr. They do not like to go to jail. Beck did not like 
to be there one night. This provides to put him in jail. 

Senator Dirksen. If you get them there. 

Senator Morse. Very well. 

Senator Dirksen. I do not want to argue with you. 

Senator McCLetian. I might point out that this bill provides that 
each member would have the right to sue the treasurer for the recov- 
ery of the funds for the benefit of the union. He would also have 
a right to institute proceedings to remove the officers from office. We 
give them the power here to protect themselves with. The respon- 
sibility should be commensurate with this new power. 

Senator Dirksen. I see. I have no further questions. 

Senator Kennepy. Senator Yarborough ? 

Senator YArsoroucnu. I have no questions. 

Senator KeNNepy. Senator Prouty / 

Senator Proury. I had a situation of a contribution of $5,000 to my 
opponent. 

Senator McCietian. I cannot hear you. 

Senator Proury. In the last general election they made a primrv cata 
tion of $5,000 to my opponent. Do you consider that educational, o 
is that political ? [ Laughter. | 

Senator McCietian. I believe the Senator has been here during 
the course of my remarks. I emphasized it as well as I know how. | 
think that would be a political contribution. Whether that money 
came to COPE—out of union hands—or came as voluntary contri- 
butions, I would not know, but if it came out of union funds it would 
be, in my judgment, a political contribution. If it came from the 
workers who paid it in voluntarily for a political purpose and for 
COPE purposes, knowing that COPE might distribute some of it to 
campaign for candidates, political ca ndidates, then I would not re- 
gard it as improper. 

[ think they have the right to do it. 

It is a question as to whether the money comes from dues or assess- 
ments or whether it comes voluntarily. Even though he is solicited 
vigorously, it might be a voluntary contribution. 

Senator Provry. It comes from the same hands. They referred to 
me as a radical and as a part of the ADA. I believe they all partici- 
pated, too, in it. 
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Senator McCietian. You know, sir, I can sympathize w ith you, 
because down in my State I have been called Republican a few times. 
| Laughter. | 

Senator GoLtpwaTer. Do you yield? 

Senator Proury. Yes. 

Senator Gotpwater. That is the nicest thing I have heard said 
about you. [Laughter. ] 

Senator Prouty. I have been informed that many of the large inter- 
national unions have provisions in their constitutions which enable 
them to take action against a member for any act by the member of 
the union contrary to the best interests of the union. That seems 
rather ambiguous and farreaching. 

Have you found that to be true? 

Senator McCietian. Yes, sir; we have. But in many instances, as 
other members of the committee know, if you oppose the officers who 
happen to be in power—if you do something like that—you can be 
expelled from membership. 

Senator Proury. In Senator Kennedy’s bill it defines employee as 
any individual employed by an employer—period. 

Your definition on page 5 is somewhat Lakaes nt. I wonder if you 
could explain the difference? 

Senator McCietitan. My definition is simply more carefully 
drafted. Both bills have provisions to guard against bribery or other 
coercion of “employees” in the exercise of their Tights. Senator Ken- 
nedy’s bill would protect only employees “employ red by an employer.’ 
My bill would include in the protected class one who has lost his job 
because of (a) a labor dispute, (6) an unfair labor practice, or (¢) 
unlawful expulsion from a union that has a union shop agreement. 

In other words, if he is out of a job simply because of a labor dis- 
pute, an unfair labor practice, or an unlawful expulsion from the 
union, he is then still an employee, insofar as the purposes of this act 
are concerned. 

Senator Proury. Would that conflict in any way—would that rep- 
resent a change in the Taft-Hartley ? 

Senator McCietitan. No. This has nothing to do with Taft- 
Hartley. 

Senator Proury. In line 24—— 

Senator McCie.ian. I beg your pardon ? 

Senator Proury. Would you read from the “or” would you have : 
comment on line 24? 

Senator McCLe.uan (reading) : 





because of, or in connection with, any current labor dispute, or because of any 
unfair labor practice, or because of exclusion or expulsion from a labor organi- 
zation in any manner or for any reason inconsistent with the requirements of this 
act. 

If he were expelled from a union for any reason or in any manner 
inconsistent with the provisions of this act, he would still be an em- 
ployee under the terms of this definition. That is what it is designed 
to cover. 

Senator Proury. W ould you care at this time to indicate your gen- 
eral approach of no-man’s land? I know that is not in this bill. I 
ask simply because I have a proposed amendment to the Kennedy bill. 

Senator McCretian, I shall introduce it 1 week from today. This 
is a little early. 
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Senator Prouty. That will be sufficient time. It is not necessary to 
take the time now. However, I would like to have a copy of it. 

Senator McCietian. We will be glad to give you a copy. 

Senator Kennepy. Senator Cooper. 

Senator Coorrer. Mr. Chairman, first I should say that I think 
that Senator McClellan has submitted a very full and strong presenta- 
tion of arguments for the bill. 

I would like to say that as I understand it the chief point in your 
bill is to make a change from the other bills that have been intro- 
duced in title I. You would require that in any constitution that 
would be filed of the labor union that these basic rights be guaran- 
teed ? 

Senator McCietian. Yes, sir. It does not set out the wording that 
the constitution must have. They might word it differently. But 
the men who will compose the union have the basic rights. They 
will be defined and protected. 

Senator Coorer. How many hearings have you had on your special 
committee ? 

Senator McCretian. Well, Senator, the 1st day of hearings was 
February 26, 1957, and since then we have had—this may miss it 
either way by 5 days—225 days of public hearings. That does not 
include executive sessions or conferences. 

Senator Coorrr. In those hearings have you had testimony from 
people as to freedom of speech, freedom of assembly, and against 
arbitrary disciplinary action—have you had complaints or comments 
along those lines? 

Senator McCretxian. The record is replete with them, Senator. 
There are many, many, many instances of such. I am talking about 
the official record, the sworn record. 

We have had letters—we get them by the hundreds—from peo- 
ple who say that they are afraid to talk and who say, “Do not 
reveal my name” when they sign their letters. They tell us these 
things that are in line with what we have had presented in the 
hearings. 

Senator Cooper. On page 60 there is a section which I think is 
different from that in any other bill, entitled, “Interference With 
Rights Of Individuals.” 

I would like to ask you this question, because it is based upon 
comments I have seen in the newspapers and, also, heard made that 
despite these 255 days of hearings that you have conducted—— 

Senator McCietuan. It was 225. 

Senator Cooper. 225—there has been very little action taken to 
correct the abuses which have been disclosed. 

First, is that correct ¢ 

Senator McCuietian. There has been no legislative action other 
than the pension and welfare fund. There has been action, but not 
concluded action. There has been no law enacted. 

Senator Coorrer. This is true, there has been very little action 
upon the part of the executive side of the Government to prosecute 
individuals who, at least, prima facie have been shown guilty of 
crimes ? 

Senator McCiecian. Well, Senator, I do not want to say the execu- 
tive department has not—— 
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Senator Coorrer. Has not taken any action ? 

Senator McCreiian. I am not criticizing them. I want to say 
this, we can hold a hearing here and have testimony that presents a 
sordid picture of something, and yet the Justice Department may not 
secure a conviction, for instance. 

Senator Coorrer. The point I want to get to—maybe the ques- 
tion I will ask will bear upon your answer—I have read, also, that a 
great many of these offenders are offenders which constitute local 
offenses. 

Senator McCietian. Yes: they are not all Federal. 

Senator Coorrr. They are under State laws. Your section 413 
would make these acts which may now simply be local offenses, Fed- 
eral offenses ? 

Senator McCLetian. Yes, sir, where they deny these basic rights to 
members of unions affecting interstate commerce. 

Senator Coorrr. I think that isa very important point. 

Senator McCretian. I think some say that it gives too much police 
power to the Federal Government. What are you going todo? Are 
you going to protect them or not? We give them protection under 
Federal law. 

Senator Coorrer. I think that should be clear. Many of the offenses 
which have been bro ught out in your hearings would only be punish- 
able by State law. I wanted to find out if you do intend—it would 
seem to me that you do—that your section 413 would make acts, the 
prevention of members from attending meetings, and that sort of 
thing, in your title I, if it were adopted, it would make those Federal 
offenses. 

Senator McCietian. It would. 

Senator Coorrr. Thank you very much. 

Senator McCiecian. I would like to make this observation. It is 
somewhat in line. 

You spoke about the Department of Justice. The Department of 
Justice in some instances is definitely, I would say, very vigorous. 

Iam reluctant to criticize court decisions, but I think we had a ter- 
rible decision here recently. I do not remember the name of the judge. 
This is the background of it. 

Here is a national convention ready to convene. And the prelimi- 
naries are going on for 3 or 4, or 5 di ays before the convention con- 
venes. And the president of that union who is being opposed by 
others, or a group there for the pur pose of opposing his reelection and 
his policies, goes to a room at 4 or 5 o’clock in the morning and beats 
up aman and shoves his wife around at the point of a pistol. 

And then the court ruled that that violence which was associated 
with the convening of a labor convention is not an improper practice, 
that the select committee had no authority to inquire into it and, there- 
fore, acquitted him of perjury without hearing the evidence. 

If the committee cannot inquire into that—if that is not an improper 
labor practice—I mean one of those improper labor practices that we 
were delegated to inquire into, then I do not know what is. 

Senator Cooper. The point of my question was to bring out the fact 
that your bill, if it should be enacted, those become Feder al? 


Senator McCLeLuan. May I say, too, there have been a good number 


of people throughout the country convicted and sent to ‘the peniten 





Ly 


ot 


ce 
re 
er 


eS 
h- 
ld 
he 
of 
‘aul 


Is 


T- 


re, 
n- 
Ni - 
by 
nd 
its 


ed 


er 
we 


ict 


er 
1 





LABOR-MANAGEMENT REFORM LEGISLATION 725 


tiary as the result of these hearings. And there are other cases, and 
some rather strong cases still pending in which I am convinced that 
justice will prevail. 

i is not every time that you expose something in a committee hear- 

iz that the Justice Department can prosecute or can secure a con- 
viction. 

Senator Cooper. I would like to ask if through the bill introduced 
on behalf of the administration by Senator Goldwater that that meets 
the needs as you have seen them in your committee. I would like to 
ask that. 

Senator McCieiian. I will say that I do not know—we are all 
human—we have different opinions. I thought it was my duty, in 
the position I have occupied, to come in here with a bill that gave my 
version of what I think needs to be done. 

i would be failing in my duty, I believe, if I did not do that. 

I have lived with this thing for 2 years. It is very uncomfortable 
to sit there sometimes and listen to some of this testimony—it is very 
difficult. 

Senator Coorrr. I think you have raised this question. I do not 
know whether it will be decided in the committee or on the floor. But 
it has been said that there will be two courses of action—one dealing 
with the bill, to take it as is, with certain Taft-Hartley amendments, 
or with no Taft-Hartley amendments, such as yours, or we will have 
one, as Senator Goldwater suggested, a report and disclosure bill 
amendment, which he thinks would have application to the disclosures 
of the McClellan committee. And I think it is unclear what is meant 
by that. 

Senator McCiettan. My past record clearly, I believe, justifies me 
in making this statement. I have tried to be cooperative to the end 
that we get legislation, even when I did not think that the bill would 
doall that I thought that it should. 

Sometimes an amendment was offered that I thought should be 
enacted into the law and, for the sake of trying to get legislation, I 
have temporarily, at least, sacrificed my own view. I have cooperated. 
We all have to do a 

Senator Coorrr. I did not want to suggest this question. The ques- 
tion that you raised as to the section as “to political contributions. 

The Taft-Hartley Act held a great many of the actions were politi- 
cal activities of unions and, I feel, of the corporation. 

On the right of free speech, and certain activities define those, and 
are defended by both cae unions and corporations—it is a narrow 
scope, but. it would be possible that they might be called political 
activity. 

I remember last year I introduced an amendment on the floor to at 
least convey tothe voter s the right to polling places. 

Do you think it is possible | to limit activities, political activities? 

Senator McCietian. It may be, but I, just as a matter of principle, 

believe neither a corporation nor a labor organization or any other 

voluntary organization should be permitted to make campaign contri- 
butions. 

Senator Coorer. Thank you. 

Senator McCietian. I am perfectly willing to continue, except I 
have this delegation of labor people in my office waiting for me. 
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Senator GoLpwarer. May I make one observation, if you will yield? 

Senator Coorrer. Yes. 

Senator Gotpwarer. I think it points out very forcefully the argu- 
ments that you used that criminal sanctions will not do the job, in- 
asmuch as criminal sanctions are the sanctions of local law enforce- 
ment agencies, and local law enforcement agencies have not been 
able to stop these abuses. 

I merely wanted the record to show that it is the Senator's opinion 
that it was for broader sanctions than merely criminal sanctions. 

Senator Javrrs. Will the Senator from Arkansas give me 5 min- 
utes? 

Senator McCiettan. Yes. 

Senator Javirs. I will ask you three questions. One is a practical 
question. 

I join with my colleague, Senator Cooper, in congratulating you on 
union democracy for the American people. 

I wonder, therefore, would we do well to spell out in one place, in 
one section, under one heading, for the member of a union, his rights? 

Senator McCretian. If I did not think we could do well 

Senator Javirs. What do you think of actually labeling—actually 
designating this as a star of liberty for the individual union member? 

Senator McCie.tan. Well, I have never been too much impressed 
with just labels. Whatever label is appropriate for it I would not 
object to it, but I call it “Basie Rights”—I think it is basic to the lib- 
erty of an individual—that I be heard in my own organization, that 
I have the right to vote without intimidation or coercion, the right to 
assembly without threat of violence. Those are basic rights. 

Another thing is that we have unions we found with 40 to 45 per- 
cent of the members not eligible to vote. 

We find many instances where many, many were not permitted— 
they would not let them vote, where the dues had been checked off— 
they were not credited on election days. We found those things. 

I think it is basic that a man should have the right to vote. 

Senator Javrrs. That leads me to the point of speaking of an ex- 
perience I had in New York, that is, an experience in New York. 
The International Longshoremen’s Association has a pretty seamy 
record. An effort was made to correct that record by disciplining 
procedures against the union. It was thrown out of the federation. 
It was in bad order with the municipal authorities, and so on. 

That did not work. 

Some hope was introduced into the picture when individuals began 
to be attacked by law on specific dereliction. 

And it always made me feel, and I deeply respect my colleague’s 
view, that the idea of sanctions against a union, from prac ‘tical 
experience does not work as effectively as sanctions against the person 
of the one who is guilty. 

I feel as. a lawyer that is far more consistent with our own juridical 
concept of what is just and what is not just. 

I wonder if you have had that experience, whether the Senator, 
from his broad experience—broader than mine is in this—would not 
let us have his views. 

Senator McCietian. Well, I have expressed my views in the bill. 
I think, Senator, when we reach, as I have pointed out before, the 
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right to collective bargaining, to organize and have representation = 
the bargaining table by a labor or ganization, by a union, that it is 
priv ilege gr anted under the'law. The right to file a claim or to file : a 
complaint. before the National Labor Relations Board with respect 
to unfair labor practice is a privilege granted. The Government sets 
it up, pays for it out of the tax funds, provides a service. 

Certainly, when we do that we have a right to say who is entitled 
to that service. 

And we are simply saying the man is entitled to it. The organiza- 
tion is entitled as to who comes up to these standards. 

I am so convinced about it—that the way to do this thing is to 
start in at the beginning. That is the correct thing to do. “As we 
start it. Not after they take it over and then try to punish it. 

Senator Javirs. It seems to me that the prime case in which you 
impose a sanction against the organization is not effec tive in driving 
them out. 

Senator McCiewian. We have a more flagrant case than that— 
the Teamsters Union has been expelled from the AFL-CIO. They 
would like to stay in for some reason. But it has not handicapped or 
hindered its operation. 

Senator Javirs. The ILRM lost everything else. People who are 
engaged in all of these various acts. 

Senator McCientan. The point I was making was to emphasize that 
unions within themselves cannot clean this up ‘without adequate laws. 

Senator Javirs. And the law in your opinion directed to the indi- 
vidual, punishing him as an individual is not effective ? 

Senator McCieiian. In my bill we have both sanctions. 

Senator Javrrs. In addition you want the other? 

Senator McCLeLuan. Yes. 

Senator Javits. I must say that I find it very difficult, that is all, 
as a concept of our own jurispurdence, to charge the organization 
with dereliction of the individual, rather than the individual. 

I thought, perhaps, the ILA example might shed some light. 

Senator McCie.tian. That example, the ILA case is not really much 
help. One of the gravest problems there was the practical impossi- 
bility for the members to do anything to clean up the union. In a 
case like that, it is unfair, of course, to place any additional burden on 
the membership. The important difference here is that under my bill 
the membership would have the power to clean up the union and keep 
it clean. Once they have this power, it is certainly fair to impose 
commensurate responsibilities and to penalize the members for failure 
to exercise the power to throw out the corrupt leadership. The whole 
difference is between a union membership that is powerless, as in your 

case, and a union membership that would have the rights prov ‘ided 
by title I of my bill. Where the membership has this power, it is 
their own dereliction as much as it is, as you say, the dereliction of the 
individual they keep in office. 

Senator Javits. The only other question I have is related to the so- 

called one-package and two-package idea. Now, does our distin- 
guished solinaans feel that you could include within even the one- 
package concept such amendments to the Taft-Hartley Act as deal 
with racketeering practices? They claim that that includes the pick- 
eting and secondary boycott—that includes part A—could you in- 
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clude so long as you are working on the bill anyway, things on which 
there is general agreement—t: ake, for example, the buildings trades 
business or the economic striking business? 

There is pretty general agreement on that. Why wait with it as 
long as we have a bill that would fit. I would like to have the Sena- 
tor’s comment on them. 

Senator McCLe.t.an. Senator, when you go to including some of it, 
you make it fair game for everything. You can try it that way. 
Maybe it will work out. 

Who am I to say it will not? But we assure with this other that 
you would get a good bill, whether you bat ea label of Kennedy-Ervin 
or administration or McClellan. You have a pretty good bill by the 
time it gets through the mill. 

But you do encourage, without trying to add these other things to 
it—you run the risk of losing support that would certainly help. 

There is enough of it to get out a good bill with this particular view. 

Senator Javirs. The thing the Senator sees is that others will add 
other amendments. 

Senator McCievian. As I say, you make it fair game. When the 
other fellows get some ideas about th: at, they have amendments, too. 

Senator Kennepy. I want to thank you again for your courtesy in 
coming at such short notice. Your testimony has been most appre- 
ciated. We look forward to receiving any additional material you 
may have. It will be printed in the record. 

Senator McCiexian. I appreciate very much the courtesy you have 
extended to me. 

Senator Kennepy. If the members of the subcommittee would 
wait—Senator Mundt and Senator Curtis will testify Monday 
afternoon. 

The committee will meet in executive session for examination of the 
bill at 10 o’clock tomorrow morning. 


(Whereupon, at 4:30 p.m., the subcommittee recessed until Mon- 
day, March 9, 1959 at 2:15 p.m.) 
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MONDAY, MARCH 9, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
ComMMITTEE ON LABOR AND Pusiic WELFARE, 
Washington, DA rs 

‘The subcommittee met, pursuant to recess, at 2:15 p.m., in room 
4232, New Senate Office Building, Senator Jennings Randolph pre- 
siding, 

Present: Senators Randolph (presiding), Goldwater, and Prouty. 

Committee staff members present: Stewart E. McClure, chief 
clerk; John S. Forsythe, general counsel; Ralph Dungan and 
Samuel V. Merrick, professional staff members; and Michael Bern 
stein, minority counsel. 

Senator Ranpoien. Good afternoon, ladies and gentlemen. The 
Senate Labor Committee through its Subcommittee on Labor will 
receive some testimony this afternoon to be presented on labor-man- 
agement reform legislation. 

We are very happy that Senator Mundt of South Dakota is with 
the committee to testify on the measure which he has introduced, 
S. 1002. We are very certain, Senator, that your remarks will be of 
help to the subcommittee and to the full committee in the determina- 
tion of these matters which are now pending before our committees 
on this general subject matter. Iam personally very happy to have 
you testify while I am in the chair, as I recall the years we served 
together in the House of Representatives. 

Please begin, sir, if you will. 


STATEMENT OF HON. KARL E. MUNDT, U.S. SENATOR FROM THE 
STATE OF SOUTH DAKOTA 


Senator Munpr. Thank you, Mr. Chairman, and may I begin by 
saying I am also happy you are in the chair because the present 
Chair of the subcommittee and I served together m: ny years in the 
House of Representatives. It is good to have our service continuing 

-now in the Senate of the United States. Not only have I been as- 
sociated with him on a great many legislative matters; I one time 
had the pleasure of addressing a great Elks’ patriotic ceremony, | 
remember, in the chairman’s hometown at his invitation, and I value 
his friendship and his counsel and know that he is going to render 
very helpful service here on this committee which is wrestling with 
one of the really big problems to come before the 86th Congress. 

I would like to thank you and the members of the Senate Labor 
Subcommittee for the courtesy you have extended me in arranging 
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this special hearing on S. 1002, my bill of rights for union members. 
I sincerely believe that S. 1002 contains provisions which are w orthy 
of discussion and consideration by this subcommittee, and I appreci- 
ate having this opportunity to discuss certain aspects of S. 1002 with 
you in the hope that at least some of these provisions may be incorpo- 
rated as amendments in whatever legislation the Labor Committee 
ultimately brings up for consideration on the Senate floor. 

I recognize that this subcommittee has already reported S. 505 to the 
full Committee on Labor and Public Welfare for executive committee 
study and consideration. I will, therefore, refrain from any lengthy 
discourse on comprehensive labor legislation. My presentation today 
will be limited to two features of this labor bill which I introduced 
in the Senate on February 6, 1959, which I feel might well have a part 
in whatever bill is ultimately brought out by this committee. Specif- 
ically, I refer to the provisions establishing minimum standards for 
the democratic conduct of union officer elections and strike author- 
izations. 

I want to emphasize at the outset that S. 1002 is in no sense an anti- 
labor bill. The requirements established in this bill are neither repres- 
sive or restrictive. It is a bill for labor spelled with a lower case “1,” 
meaning the rank-and-file members of America’s trade union labor 
movement. 

S. 1002 stems from a firm conviction on my part that in our Amer- 
ican democracy there should always be a place for honest labor unions, 
and, conversely, in honest labor unions there should always be a place 
for American democracy. 

I am certain that the vast majority in Congress are sincere in their 
desire to enact labor legislation which will eliminate corruption, 

racketeerism, violence, and abusive power from the labor-management 
field. Our differences of opinion are, in the main, over the approach 
we should employ to arrive at this common goal. Some believe de- 
tailed disclosure of union and management finances is the answer ; 
some feel there should be a greater investment of authori ity in the 
individual States ; some support more stringent controls at the national 
level ; there are even some incorrigible optimists who believe that given 
time the evil forces will destroy each other and simply fade away. 
None of these approaches can be entirely discredited; each has some 
degree of practical merit. But I am convinced Congress now has an 
urgent responsibility to enact corrective and realistic reform legis- 
lation. 

My bill is based on an pera which we dare not disregard if we 
hope to enact effective labor reform legislation—refer to the power 
of the rank and file union members to set things right in the house 
of labor provided they are furnished with the tools required to do the 
job. 

Mr. Chairman, I believe that labor not only has this power in its 

rank-and-file membership, but I think it manifestly also has an abun- 
dance of the necessary desire. 

As you gentlemen know, I have served as a member of the Senate 
Rackets Committee since its creation. In this Congress I serve as 
vice chairman of the committee chaired by Senator McClellan. In 
this capacity I have been accorded an excellent opportunity to discuss 
union activities with multitude of rank-and-file members of organized 
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labor as well as with honest and constructive leaders of the labor 
movement. ‘These discussions have been carried on in the committee 
room, in my own office, and in other places. The problems which these 
good folks have brought to my attention have been varied and differ- 
ent—they have -anged from embezzlement of union funds to the 
deprivation of employment rights. However, in each case the funda- 
mental source of the trouble, the primary causal condition, has been 
a deterioration of democratic practices in the conduct of union affairs. 
Compulsory unionism and, in some instances, monopolistic unionism 
has aggravated this deteri ioration. 

We, as members of Congress, have told our fellow citizens that we 
are going to do something in the 86th Congress to rid this Nation of 
the evils disclosed by the McClellan committee. We have announced 
to our constituents that the 86th Congress will secure the rights 
and protect the interests of the individual members of America’s 
labor unions. Our people have listened with solemnity to these ex- 
lortations of their elected representatives. They are reacted in a 
manner consistent with our grand American tradition. The citizenry 
of this Nation has issued a mandate to C ongress, commanding us to 
enact effective labor reform legislation. I am firmly convinced that 
we will have failed in this trust which is ours, if in enacting legisla- 
tion we ignore the marked deterioration of democracy in American 
unions. 

There is, in my opinion, no hope for eliminating the corruption 
disclosed by the McClellan committee without the earnest efforts of 
the union rank and file members whose dues support the union move- 
ment. They are in the best position to assess the scope and nature 
of the trouble; they have the greatest interest at stake. They have, 
1 am confident, the intense desire to replace corruption and arrogant 
power with honesty and responsible leadership. 5S. 1002 is based on 
this fundamental confidence in the essential honesty of the rank and 
file and in their ability to right the wrongs, provided they are given 
the tools guaranteeing them the democratic right and the effective 
authority to participate in the administration of their own unions. 

To thoroughly understand the intent and purpose of my legislative 
proposal, I think it is first essential to comprehend the conditions 
which make necessary the enactment by Congress of certain demo- 
cratic procedures to be followed by labor unions in the conduct of 
their affairs. 

The primary motivating condition which makes necessary such 
congressional action, is the marked lack of voluntarism in the or- 
ganizing techniques of American unions today. Substantial numbers 
of dues paying rank and file are not in the organized labor movement 
as a result of their own free will and volition. An even larger num- 
ber, who desire organization, have been forced into unions to which 
they do not choose to belong. Free employee choice is being replaced 
by organization from the top down. If there is any member of this 
committee that doubts the existence of this compulsory condition, 
I direct his attention to the 40-odd volume record of the McClellan 
committee investigations. Case after case has been revealed where 
individual choice on the part of the workers was totally ignored in 
union organizat ion. 

This in fact is one of the great points which have been brought 
out, that we have spent well over $1 million of the taxpayers’ money 
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in the last 24 months trying to get down to the hard core as to the 
reason why some of these improper activities are occurring in the 
labor-management field. 

The 45 employ ees of Donald Skaff, for example, who were eventually 
organized by Teamster Local 332 without a representation election. 
The 300 members of the Barbers Guild in New York City which were 
swallowed up by the Journeyman Barbers Union, with an assist by 
the Teamsters. The organization of the A. & P. grocery clerks by the 
Amalgamated Meat Cutters. These are only a few examples, but 
they are typical of the organizational techniques which have been 
revealed in over 2 years of investigations whereby men against their 
will have been forced into unions which they did not deliber ately and 
voluntarily select. 

Certainly a portion of the responsibility for this unwholesome at- 
mosphere is directly attributable to the nonfeasance of various em- 
ployers. Unfortunately, too many of them have taken the path of 
least. resistance, and have acceded to arrogant demands of certain 
power-hungry labor bosses. Their surrender has left their employees 
without a champion. 

But—can we condemn too strongly the employer, who, faced with 
threats of boycotts, violence, strikes, or blackmail picketing, surrenders 
his employees to a wanton union official without a representation elec- 
tion? For the employer knows all too well the futility attached to 
opposition under our existing laws. 

Federal laws deny him injunetiv e relief from the coercive and un- 
lawful acts with which he has been threatened. Injunctive relief 
in most instances can be ordered only after a decision on the merits— 
a decision which may be years in forthcoming. 

Understandably few employers have the raw courage or the financial 
status to stand up to such irresponsible power. Few have the courage 
of Tom Coffey, the small Nebraska trucker for example, who valiantly 
defended the rights of free choice of his employees only to see his 
whole business destroyed. One could not help but admire this brave 
man as he grimly testified before the McClellan committee, advising 
that he had never lost a case in court nor a representation election be- 
fore the NLRB, but he had lost his business and his money. 

In bringing these facts to your attention, it is not my intention to 
occasion a lengthy debate on the merits of voluntary unionism versus 
compulsory unionism. I have cited these facts to set the stage—to 
show the conditions that now exist. 

I see no inclination in this Congress, as I saw none in the 85th Con- 
et to legislate with respect to coercive organization. This is the 

rap in which the union rank and file members have now been placed. 
C ongress, through legislative fiat, is in large measure responsible for 
building the trap of compulsory unionism. Since Congress is ap- 
pe rently unwilling to relax the jaws of the trap, are we then not. chal- 
lenged by an incumbency to establish minimum guarantees of democ- 

racy within the confines of the trap? I think that we are. I eart nestly 
believe that we must, by congressional decree, establish within unions 
a framework of democracy, which will guarantee to every union mem- 
ber the right of unfettered self-expression in the selection of his leaders 
and in such vital economic matters as strike determinations. 
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It seems at this point that some of you might reasonably inquire, 
“Very well Senator Mundt, we agree that democratic procedures should 
be established for union elections and strike authorizations, but 
doesn’t S. 505 establish such guarantees and procedures ¢” 

Well, let us see just what title 111, the pertinent title of S. 505, 
does provide. It requires that local union elections be held every 
3 years and international elections be held every 4 years. It requires 
that a secret ballot be used and it forbids the use of dues money or 
employer-derived funds for the support of any candidate. The re- 
mainder of section 301 is a compound of worthy but in my opinion 
totally ineffectual generalities about democracy in ae ‘elections. 
Exclusive of the three aforementioned requirements, I dare say, it 
would be virtually impossible ever to violate section 301. 

These broadly phrased requirements and prohibitions are, from an 
evidentiary standpoint, just not susceptible to judicial proof. 

Take for example the nominating requirements. 5, 505 requires 
that, “A reasonable opportunity shall be given for the nomination of 

candidates.” What is “a reasonable opportunity?” I can conceive 
of a number of sets of circumstances which might be determined by a 
court as “reasonable” due to the difficulty of pr roof that they were not 
unreasonable. However, with clearly defined nominating provisions 
required in the law, these same circumstances could be e: isily proven to 
he patently abusive of individual rights. 

Let us consider a union of 1,000 members with a quorum provision 
allowing official business to be conducted in the presence of 8 mem- 
bers—such provisions do exist. Or, even suppose it’s a union with a 
quorum provision calling for 5 or 10 percent or some other minority 
percentage of the members to be present. The union secretary, rep- 
resenting the incumbent officers, either announces at a union meeting 
or posts on the union hall bulletin board a notice that nominations will 
be received at the next union meeting. The incumbent officers then 
get their cronies together and hold a closed nominating session at the 
next meeting. Certainly such practice must be recognized as dis- 
criminative but I doubt that in a court of law it could be shown to be 
less than “reasonable” under the general provisions of S. 505. In 
my opinion this bill, which has been reported by this subcommittee 
through lack of detail on these points leaves many gaping loopholes 
~ abuse by conniving and corrupt union officials. 

S. 505 even fails to adequately advise union members of the date, 
time, and plac e of the officer election. At one point in subsection (c) 
of section 103 it provides for such notification, but then it immediately 
follows this up with a restrictive provision which eliminates notifica- 
tion if the election date is specified in the union constitution. The 
elimination of direct notice to union members as to the date, time, and 
place of elections denies to them a privilege accorded by law to ever Vv 
corporation stockholder in America, Certainly for the benefit of 
the union member this subcommittee should require at least that noti- 
fication be made mandatory by law, but I believe the procedure pre- 
ae in S. 1002 is far preferable. 

S. 505 is eloquently silent as to the standards which should be 
established to insure that strike authorizations are obtained by union 
officials in conformity with democratic practices. 
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This past week I received a letter from a member of the CIO 
Steelworkers Union at Pleasant Grove, Utah. This gentleman ad- 
vised me that many of his coworkers, apprehensive over rumors of 
« forthcoming steel strike, are strongly in favor of Federal laws 
which will guarantee that strike votes are taken honestly and demo- 
cratically. Why, he inquires, do our Senators and Congressmen not 
ass laws making democratic strike votes mandatory ? 

What should I say in reply to this man? Should I say, “Con- 
gress does not care whether such authorization is democratically 
obtained”? Or should I say, “Because of the perpetuation of a legal- 
istic fantasy that all labor unions are voluntary associations, Congress 
dlare not intrude into the internal affairs of these unions” ¢ 

How much better if I could advise this union member, “Congress 
agrees with you that strike votes should be taken in an atmosphere 
of democracy and Congress intends to enact legislation which will 
guarantee that the union members determine whether to strike or not 
to strike.” 

S. 505 ignores this important feature of union activity, and in so 
doing fails to adequately secure the individual rights of union 
members. 

You now know my reasons for proposing detailed, clearly defined 

specific easily understood requirements for the democratic conduct 
of officer elections and strike authorizations. Let me now proceed 
briefly to describe the provisions and highlights of S. 1002 as they 
relate to these two important union activities. 
S. 1002 sets forth in clearly defined terms the standards which 
inust be established by all unions for the conduct of officer elections. 
Its provisions are, in my opinion, a vast improvement over the elec- 
tion requirements contained in S. 505 and S. 748, in that the require- 
ments are clearly spelled out, leaving little room for conjecture or 
interpretation as to their true intent. Both 505 and 748 have chosen 
to employ the “broad brush” legislative approach in respect to election 
requirements. Such general provisions are immediately vulnerable 
to manipulation and contrivance by powerful union bosses or by 
those who are corrupt. 

. 1002 initially provides that union officer elections will be con- 
ducted at regular intervals, and that a secret ballot must be employed 
in - such elections. 

. 1002 provides a nominating procedure, employing a nomination 
vetition, which must be signed by a minimum of 2 percent of the 
members in good standing as of the date which precedes by 120 days 
the date of the date of the election. A specific 60-day period is 
defined for the filmg of nominations. The secretary of the labor 
organization is designated to receive the petitions, and he is required 
to “acknowledge the receipt of such petitions by a signed statement 
provided to the nominee. This latter requirement protects against 
a dishonest secretary, who might otherwise be tempted to eliminate 
prospective candidates through destroying their nominating petitions. 

When one investigates existing union governing documents, and 
finds unions with 1,000 or more members operating with quorum 
provisions requiring only 7 or 8 members present to conduct official 
business, the need for a uniform nominating procedure becomes im- 
mediately apparent. 
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1002 authorizes the secretary of the union to certify the eligible 

nsiltaies for office based on the nominating petitions. He is ‘then 

required to advise the union members by mail of the candidates so 
certified. 

S. 1002 denies the right of candidacy to any individual who, at the 
time he seeks candidacy, is disenfranchised by the laws of his own 
State asa result of acriminal conviction. The record of the McClellan 
committee hearings should leave little question as to the need for in- 
serting this prohibition. 

I now come to that feature of iny election requirements, which I feel 
will most adequately and effectively guarantee to union members that 
their elections are fairly and honestly, conducted. This section, which 
appears at page 3 of S. 1002, pr ovides for the creation of a represent: \- 
tive membership committee. Members of this committee are desig- 
nated in writing by the individual certified candidates for office. No 
individual can serve on this election committee if at the time of serv- 
ice that individual is an officer or employee of either the local or the 
international union, or if he is a candidate for office in the forthcoming 
election. This membership committee is granted exclusive authority 
for the supervision of the entire election, including the counting of the 
ballots and the certification of the results. 

A committee so designated and so established will of necessity be 
representative of all the interests in contest in the election. ‘The re- 
strictions imposed on its membership limit materially the pressure 
which might be brought to bear on an election committee by a corr upt 
incumbent faction. Such an election committee will serve as a formi- 
dable guarantee to every union member that any irregularities which 
might occur in an officer election or delegate election will not occur 
unnoticed. 

The McClellan committee files are replete with examples of dishon- 
est and irregularly conducted union elections. Any law enacted by 
Congress which purports to provide safeguards for union elections 
must, I think, specifically provide for the establishment of a truly 
representative election committee to supervise such elections and to 
assure an honest counting and reporting of these votes. Anything less 
than that would be a horrible hoax and a blatant fraud for both the 
public and the union membership. 

It seems to me, Mr. Chairman, that an honest count of an election 
is just as important, in fact more important, than the establishment of 
a secret ballot procedure. 

In the event irregularities do occur in a union election, my bill con- 
tains an administrative and judicial procedure to be followed in deter- 
mining the validity of such an election. This procedure is set in mo- 
tion by the filing of a complaint signed by 2 percent of the union mem- 
bers with the Secretary of Labor, alleging that the election has been 
conducted in contravention of the requirements established by S. 1002. 
I propose to amend this provision by making it possible for any one 
member of the membership committee to initiate the complaint pro- 
cedure. 

The Secretary will then initiate an investigation of such allegation. 
If the Secretary finds probable cause to believe the verity of the alle- 
gation and if the Secretary determines that the alleged violation has 
a substantial effect on the outcome of the election, he shall immedi: itely 
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bring a civil action against the labor organization, directing the con- 
duct of a new election under the supervision of the Secretary ‘of Labor. 

S. 1002 vests in the Federal district court the authority to declare 
un election void and to order a new election to be conducted under 
the supervision of the Secretary of Labor, if on a preponderance of 
the evidence substantial irregularities are found to have occurred. 
- order issued by the court as a result of such proceedings shall 
be appealable in the same manner as the final judgment in a civil 
action, but an order directing an election shall not be stayed pending 
appeal, 

Mr. Chairman, this administrative and judicial procedure provides 
an orderly course to be pursued in determining the validity of any 
contested union election, with full protection ‘for the rights of all 
parties in interest under the U.S. Constitution. 

So much for the election requirement. I will now proceed to a brief 
discussion of the protection included in S. 1002 with reference to strike 
authorization. In this matter S. 1002 is unique in that it is the only 
bill before Congress, within my knowledge, which establishes specific 
democratic procedures for conduct of a strike authorization as it is 
the only bill specifically providing a mechanism to assure the honest 
counting of votes which are cast in a secret election. 

I submit, it is important for all concerned (employees, employers, 
and the general public) that there is an assurance that every intelli- 
gent and honorable step has been taken to avoid a work stoppage and 
that a strike, when it finally shuts down an enterprise, is a true reflec- 
tion of the democratic will of its labor force and has been ordered by 
them only as a last resort. 

The need for a dependable secret ballot in the taking of a strike vote 
should be obvious to the membership of this committee, for you are 
familiar, I am certain, with current intraunion techniques of whipping 
up sentiment by means of union-boss propaganda, of conducting the 
balloting in an atmosphere of ballyhoo and union-hall mob hysteria 
in advance of negotiations, of leaving the administration and counting 
of ballots entirely in the hands of the union crowd. Balloting in such 
circumstances and under such conditions could well be an out-and-out 
farce and represent the very opposite of the democratic action the 
situation rightfully calls for. Indeed, many a strike has been called 
that has left the very workers involved in a state of utter bewilder- 
ment as to the true issues that brought it about. This encourages 
attempts at strikebreaking and picket-line violence, as well as offenses 
against both persons and property. 

It seems essential, therefore, that Congress establish a pattern or 
procedure for the taking of a strike vote by secret ballot in such a 
manner as to insure that a strike when called is a true reflection of 
the will of the employees who are to participate in the strike. To 
this end S. 1002 would establish the following procedure for a demo- 
cratic strike vote by secret ballot. 

(1) No strike ballot will be taken until there have been 20 days of 
honest negotiation between labor and management followed by an 
additional 20- day explanatory period, in which the parties to the 
dispute will explain fully the issues at variance to the employees 
involved in the dispute. 
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(2) If a strike ballot is taken, it shall be conducted by a three- 
man election committee consisting of one member selected by the labor 
organization, one member selected by the employer and a third mem- 
ber selected by the two aforementioned members. If the employer 
fails to select a member within 5 days after request to do so has been 
submitted in writing by the labor organization, then the member will 
be selected by the NLRB. 

If the member selected by the employer and the member selected 
by the labor organization are unable to agree within 5 days on the 
third member, said member will be selected by the NLRB. 

(3) The three-man election committee will promptly prepare and 
distribute ballots by first-class mail to all employees in the bargaining 
unit involved in the labor dispute with appropriate instruction and 
envelopes to enable the employees to execute and return the ballots, 
addressed to a designated post-office box accessible only to the election 

committee as a body. The return envelopes will be prepared in such 
a manner that the signature of the voter will appear on the outer 
envelope for the purpose of determining his eligibility to vote in the 
event of dispute, but it will not appear on his actual ballot so that he 
can vote in complete secrecy. 

(4) The election committee will then process and count the ballots 
returned in such a manner that the identity of the individual casting 
a particular ballot will be unknown to the committee or to any other 
person. At the conclusion of tabulation, the election committee will 
then certify the results of the election to the parties to the dispute. 

(5) If a majority of the employees voting in such election vote to 
authorize a strike, such strike may be ordered or authorized by the 
exclusive bargaining unit involved, but only after expiration of a 
period of 20 day s, during which the employer and the labor organiza- 
tion shall again have made all reasonable efforts to settle the dispute 
by collective bargaining. 

I believe that this procedure will guarantee a fully secret strike 
ballot. It also would assure each union member that there would be 
no personal reprisal taken against him by either the employer or by 
the union, since neither could possibly determine how he voted prior 
to sealing his ballot in the plain white envelope. 

The original 20-day collective-bargaining period would provide a 
relatively peaceful atmosphere for negotiation between labor and 
management, untroubled by the ever-pr esent threat of a strike. The 
20-day explanatory period prior to the strike vote will be of benefit 
to the employees, the employer, and the general public, but especially 
tothe employees. It will allow a period of sufficient duration in which 
the employees may thoroughly inform themselves on the issues in 
dispute and once informed they will have ample time to make a 
thoughtful, judicious, and independent determination as to whether 
they wish to engage in a strike or not. The final 20-day period of 
collective bar gaining, after a strike has been authorized by majority 
vote, provides an additional period for negotiated settlement, but a 
period in which the labor organization w ill have an opportunity to 
introduce into the collective-bar gaining proceedings their most power- 
ful tool, the threat of an actual strike which has been properly 

authorized by vote of the union membership. 
36552—59 48 
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You will note, Mr. Chairman, this takes on some of the procedures 
which have been used so successfully for so long in the railroad 
brotherhoods and I want to say I am indebted to Mr. Morris Franks, 
of Chicago, for his constructive thinking on this particular point 
since I believe that it helps provide a cooling off period whereby the 
best interests of the employee and the employer and the general public 
‘an be served, and it does so without in any way eliminating or handi- 
capping or curtailing the inherent power of labor to strike if strike 
it must in order to win what it considers to be a fair deal. 

I firmly believe that this procedure which I have outlined will do 
much to encourage peaceful labor-management negotiations, and will 
eliminate a high percentage of the rashly called strikes, which bring 
such hardships to the employee and to the general public. 

As we all know regulatory laws are ineffective without provisions 
which encourage obedience. A regulatory law without sanctions is 
like a watchdog without teeth. Therefore, with respect to the strike 
authorization provisions, S. 1002 includes two sanctions which I feel 
will effectively encourage obedience to the regulatory features. Dis- 
regard of or refusal to comply with its provisions will result in the 
disobedient union being denied access to the NLRB facilities and 
in losing its tax-exempt status under section 501(a) of the Internal 
Revenue Code. 

Mr. Chairman, and members of this committee, this Congress has a 
heavy responsibility to enact effective, objective, constructive labor- 
reform legislation. I sincerely believe S. 1002 provides effective, 





objective, and constructive methods for eliminating the primary evils | 


in the labor-management field which have been disclosed thus far 


by our Senate Select Committee To Investigate Improper Activities in | 


the Labor-Management Field. 

There are some who insist that this Congress do nothing—that we 
sit idly by and hope that these evils will cure themselves. There are 
some who insist upon repressive and punitive legislation which would 
punish good unions and honest, considerate labor leaders for the sins 
of those who throw their weight around and through either misuse 
of personal power or of union funds—or of both—deny to the dues- 
paying member his full rights and privileges as an American citizen 
entitled to govern himself and to determine his own destiny. And 
there are some who insist that we enact only such legislation as the 
union labor leaders themselves support and rely upon it to correct 
the evils which have developed under existing union labor leadership. 
For myself, Mr. Chairman, I reject all three of these capitulations 
whether to prejudice, to power, to to the persuasions of expediency. 

Just about a year ago, Mr. Chairman, before this same subcommit- 
tee, testifying in support of labor reform legislation which I then 
introduced, I had the following to say, which appears on page 627 
of last year’s labor hearings. 


My philosophy of government makes me a strong proponent of limited govern- 
ment interference in the activities and affairs of its citizens. I was therefore 
greatly disheartened when conditions were disclosed making it incumbent upoD 
the U.S. Senate to pass legislation requiring trade unions to make detailed dis- 
closures of their financial dealings with pension and welfare funds, but such 
became necessary due to the autocratic and wanton actions of a few corrupt 
and venal union leaders. 

Consistent with my conviction that the vast majority of our labor union 
members are honest, upright Americans, I urge that this committee give primary 


— 








res 
oad 
iks, 
int 
the 
blie 
ndi- 
rike 


| do 
will 
ring 


ions 
1S is 
rike 
feel 
Dis- 
| the 
and 
rnal 


ras a | 


ibor- 


tive, 


evils | 


; far 


ies in | 


it we 
e are 
rould 
> sins 
Lisuse 
dues- 
itizen 

And 
is the 
orrect 
rship. 
utions 
lency. 
mmit- 
- then 
re 627 


zovern- 
erefore 
it upon 
ed dis- 
it such 
corrupt 


- union 
primary 





LABOR-MANAGEMENT REFORM LEGISLATION 739 


and urgent consideration to legislation, be it S. 3045, or some other proposal, 
which will insure adherence to democratic practices in the American labor 
movement. 

Such guarantees of democratic processes will, I feel confident, have the 
effect of greatly limiting any future need for regulatory laws in the field of 
organized labor, because once American rank and file union members are given 
effective authority to run their own unions; to safeguard and protect the funds 
collected from them by their unions; to determine when to strike and when 
to work and what are to be the terms of their contract provisions; and above 
all, to select and elect in the good old American manner of supporting by indi- 
vidual choice and secret ballot, not only the heads of their own unions but the 
political leaders of their community and their country, I freely predict that 
then most of the pusillanimous problems which have been before our committee 
would never develop. 

American working men and women both in and out of the union movement, 
we should all remember are, Americans. They not only cherish the same free- 
dom and independence as to other Americans, but they are entitled to the same 
respect and to the same dignity of their individual citizenship and the same 
protection of their inalienable American rights. Simply because they work for 
a living at tasks which make it either desirable or necessary for them to belong 
to a labor union must not and should not mean that upstairs in some fancy labor 
union office building a few arrogant and powerful men who sometimes are 
either financially dishonest, or politically devious, can have or exercise un- 
bridled authority over these hard-working Americans as though they were the 
subjects of some vested ruler in the nondemocratie areas of the world. 

American workers should neither be cheated nor coerced simply because their 
means of livelihood brings them into a labor union. Give the rank and file 
members of labor unions the tools to work their democratic will and I am con- 
fident dishonesty, self-promotion, corruption, gangsterism, and other inde- 
fensible excesses and misuses of union power will in the main disappear in the 
same manner that democratic processes throughout the world put an end to 
abuses of raw power by the executives in countries in which democracies 
actually function. It may be that as time goes on, new and additional Federal 
legislation will be required to meet new problems or to modify old ones. In the 
main, however, if this Congress will act to put the power of labor back in the 
hands of the men and women whose dues have made the unions powerful and 
thus make the labor leaders and bosses, who tend to cringe at the very mention 
of such forthright labor legislation, once again the servants rather than the 
masters of their dues-paying members, I am convinced we shall have served 
America well and that we will have served the rank and file dues-paying union 


members of the country magnificently. 

Mr. Chairman, we did not in the last session of Congress enact 
legislation which adequately developed tools of democracy and placed 
them in the hands of the dues-paying members with procedures which 
gave them the rights of self-determination. So we are back again 
in this Congress once more discusing the problems and trying to 
fashion legislation to meet the needs of the country. 

Without rancor in our hearts and without malice in our motives, 
this Congress can and should enact legislation which will restore 
and reenforce the rights and the responsibility of individual dues- 
paying rank-and-file union members to put the American trade union 
movement back on the high road of service to its membership rather 
than subjecting it to the pitfalls which come through submission to 
the coercive powers of bossism when they are present in the labor 
movement. I believe avidly in the good purpose, the good American- 
ism, and the good conscience of the vast majority of our American 
working men and women—whether they be in or out of the trade 
union movement. I believe that if Congress will provide these union 
rank-and-file members with a full set of tools by which they can reach 
their own decisions and then have them effectuated by action we shall 
see a. prompt and wholesale cleanup of trade unionism in those areas 
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where correction needs to come. I doubt that much, if any, subse- 
quent legislation in this area would then be necessary, and the entire 
agitated argument as to whether we should legislate on this subject 
in two packages or meet the challenge with a single package legisla- 
tive approach would then be moot. If we fail to provide adequate 
procedures by which the union members themselves can correct the 
»revailing evils, however, we must then seek and secure specific legis- 
lative provisions to meet specific problems and this would be the 
hard, slow, uncertain method of meeting our responsibilities. 

At least, I believe, rank-and-file American union members and those 
honest labor leaders who function in many of our unions now de- 
serve the chance to demonstrate what they can and will do once they 
are guaranteed the right and the procedures with which to deal with 
unscrupulous labor leaders who pervert the purpose of trade unionism 
by misusing the hard-earned dues money paid by the members or 
by establishing themselves as thought-control tyrants seeking to deter- 
mine how dues-paying members shall spend their money, plan their 
futures, conduct their work lives, and, in some instances, even cast 
their personal votes. 

However, if we are to rely on the sound judgment and the good 
citizenship of rank-and-file trade union members and honest labor 
union leaders to correct the unsavory conditions disclosed by the Me- 
Clellan committee hearings, we must not hand them a spoon when 
it requires a spade to do the job. What is needed is a full set of man- 
sized democratic tools—not a tool kit stocked with kiddy tools and 
make-believe legislative toys. 

Ultimate responsibility for the conduct of the union movement must 
be designated somewhere. Either in the hands of a Government 
department or bureau or agency where it will be slow and awkward 
in reaching and implementing a decision; or in the hands of the labor 
leaders where so much of it now rests and where some of it has been 
so badly abused; or in the hands of the dues-paying members fortified 
with the procedures for decision, and the power ‘to act where I be- 
lieve this Congress should have the courage, the candor, and the clear 
good judgment to put it. I urge you to support such legislation, and 
I feel an answer of this type is found in S. 1002, which I truly believe 
would become a genuine new bill of rights for American labor. 

And so either in toto or as provisions added as amendments, I 
respectfully recommend these provisions to the favorable attention 
of this committee. 

Senator Ranvotreu. Senator Mundt, the members of the subcom- 
mittee are indebted to you for the clarity with which you have ex- 
pressed views on Senate 1102 and on the pending subject matter which 
has had the attention of this subcommittee and the Committee on 
Labor and Public Welfare over a period of several weeks during the 
86th Congress. 

I wonder if I might at the outset call attention to the portions of 
your testimony in which you speak of bill of rights for American 
Jabor. Perhaps, Senator Mundt, there is a bill of responsibilities 
which is as important as a bill of ‘rights whenever we consider legis- 
lation of this type or any type of legislation i in the Congress of ‘the 
United States. [am sure you meant to imply as much in this matter. 
Ts that not true? 








yse- 
tire 
ject 
sla- 
late 
the 
Pis- 


the 


108e 
de- 
hey 
vith 
ism 
; or 
ter- 
heir 
cast 


‘ood 
ibor 
Me- 
‘hen 
1an- 
and 


nust 
nent 
rard 
ibor 
een 
ified 
be- 
lear 
and 
ieve 


ts, I 
ition 


:om- 
» ex- 
hich 
e on 
+ the 


is of 
‘ican 
ities 
egis- 
the 
tter. 





LABOR-MANAGEMENT REFORM LEGISLATION 7Al 


Senator Munpr. That is correct. As we in our Constitution con- 
sider our Bill of Rights, it also certainly implies the responsibilities 
of good citizenship without which those constitutional guarantees in 
the Bill of Rights would be ineffective. 

Senator Ranpoteuw. Senator Mundt, I note in your testimony refer- 
ence to Tom Coffey. In connection with this testimony in the Coffey 
Transfer Co. case, I have noted that the record of your McClellan 
committee hearings in, I believe, December of last year, pointed up the 
seriousness of this problem. 

Now, I am sure that you recall, as a member of the McClellan com- 
mittee, that due to the delay in that case, the fact of a representation 
election being set at dates that did not bring them into actual being 
and there was apparently a severe penalty exacted from this man. i 
think that is the general feeling by those who have studied the case. 

Senator Munpr. Yes. The chairman is exactly correct. Mr. Coffey 
kept on winning his cases but he kept on running out of money, and 
finally he ran out of money before he could adjudicate the proceeding. 

Senator Ranpotrn. I suggest further that you and the other Sena- 
tors, at least some of them who were present in those hearings, felt 
very strongly that it should have been possible to resolve the question 
of whether or not the employees of Tom Coffey should have been repre- 
sented by the union. I agree completely, Senator Mundt, with the 
attitude which you and others have taken in that respect, and for 
this reason. Some 2 weeks ago I drafted an amendment to S. 505 
which I shall present to the committee. It will provide for prehearing 
elections, and if this provision had been in effect at the time of this 
Coffey transfer case, 1 am convinced that much of the difficulties asso- 
ciated with that matter would have been avoided. 

Would you agree with my thinking? 

Senator Munpr. Well, I will agree with the chairman’s thinking 
to the point of recognizing that Congress has a responsibility to leg- 
islate to avoid the type of difficulty encountered by Mr. Coffey. Not 
having had an opportunity to read the chairman’s amendment to know 
what is in it, I just have to assume out of my high respect for the 
chairman that it would do the job. 

I feel that the suggestions which are contained in S. 1002 would 
also avert that type of contingency. There are many different paths 
by which we can approach the mountain, but I think we should be 
sure that before we have concluded with the legislative process that 
we have something elevated toa high enough plateau to protect against 
the kind of situation which is typified or signalized by the Coffey 
testimony in the McClellan hearings. 

Senator Proury. Would the chairman yield at that point? 

Senator RanpotpH. Yes; Senator Prouty. 

Senator Proury. I think in the administration bill relating to this 
same problem that provision is made for a prehearing election when 
both parties agree that that should be held. And it would seem to 
me that that in itself would remedy the situation in a great many cases. 

Senator Munpr. I think the Senator is correct, that that is a part 
of S. 748. 

Senator RanpotpH. Senator Prouty, I won’t go into the subject 
now except to say that what you state is true. The amendment I offer 
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would give greater emphasis to due process which I think is important 
for us to enunciate. 

I wonder if the witness, who has given very helpful testimony, 
would allow me to refer to the hearings of last year when Secretary 
Mitchell was testifying on the secret strike ballot. He said: 

Senator Ives, certainly no one can be philosophically opposed to the idea that 
people should have the right to vote secretly on matters that are of concern to 
them. However, it seems to me that the idea of having a Federal requirement 
that a secret vote shall be taken prior to strike action by a union is impractical. 

Do you agree, Senator Mundt, with the statement made by Secretary 
Mitchell last year ? 

Senator Munpr. Well, I would not agree with it, Mr. Chairman, if 
he were to make that statement related to the strike proposals contained 
in S. 1002. I am not familiar with the particular target at which he 
was directing the statement at that time. I surely do not agree with 
the general philosophical observation that it is impossible to develop 
a practical and realistic secret strike vote technique which protects 
the workers and employers and the management and I would be great- 
ly surprised if the Secretary were to hold that that were a legislative 
impossibility. 

Senator Ranpotpn. I am going to refer to a member of the staff for 
help in further comment because I was not in the Senate at the time 
of the action on the problem. I am not sure what it contained. I 
remember, I believe, the votes under the Smith-Connally Act. Did 
not the members of the union agree to strike in the cases that were 
brought forward, to tle extent perhaps of 95 or 96 percent ? 

Mr. Dunean. Yes, Senator. Your recollection is completely ac- 
curate on this point. But under the Smith-Connally Act during the 
war there was a provision where the Government held strike ballots 
and I think we had testimony—I am not precisely sure on the figure— 
but it was, as I recall, something over 95 percent of those cases resulted 
ro prostrike ballot. In other words, favorable to the union leader- 
ships. 

Senator Munpr. Well, it is not the position of the present witness 
that taking a secret strike ballot is supposed to be the development 
of a device for eliminating strikes. It is the development of a device 
for calling strikes which are manifestly the desire of a majority of 
the members of the union and to establish a procedure for assuring 
that they are called democratically. 

I quite agree there are times and instances where maybe 95 or 
100 percent of the members would vote secretly for a strike, but I 
think that does not preclude the fact that there have been strikes 
called without the benefit of the secret ballot, which do not necessarily 
reflect that type of inner thinking on the part of the union members. 

Senator Ranpotrw. Then you would not agree with the Secretary 
of Labor that it would be impractical to have the secret ballot because 

you would feel that the secret ballot was a democratic process regard- 
ae of the outcome of the vote by the union members themselves. Is 
that correct ? 

Senator Munor. Precisely, and as I say, I would be greatly sur- 
prised if the statement by the oe uae Labor were intended to 
imply that it was a legislative impossibility to develop a practical 
and realistic procedure for having a secret strike ballot. It is entirely 
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possible, as I suspect, that the Secretary’s statement was dedicated to 
some particular provision in a specific bill. I don’t know. You 
didn’t read the whole statement, and without going into the contents, 
it would be impossible to tell. 

Senator Ranpoupu. I am not sure but I imagine also the Govern- 
ment spent considerable sums of money in connection with the calling 
of these votes. I am not sure. 

Senator Munpr. It costs something to have a strike vote, I am 
sure. But, of course, it costs a tremendous amount to have a strike. 
If even one or two strikes which should not have been called could be 
averted with this, it would be money well spent. 

Senator Ranpoten. Yes. I thoroughly agree. During my service 
in the House during the period prior to America’s entry into World 
War IT, there were many disastrous strikes in the aircraft plants and 
other manufacturing units which were very damaging to the supply 
of materiel and implements, fighting planes, which we were attempt- 
ing at that time to manufacture and to forward to our Allies, or 
Allies to be, who were at that time waging what was later to be a 
war of common cause. I am sure that the right to strike in peacetime 
in private industry is a precious one and no one should attempt to 
violate it. A strike in time of crises in defense plants does take on a 
different aspect, and I think we must be very careful that we do have 
due process and move forward very carefully. 

Senator Munpr. The definition of peace has changed a great deal in 
these last few years. One never knows any more what is peace and 
what is crisis. I mean we are living in an era of really perpetual 
danger, and I think that that makes it all the more significant that 
we try to legislate against promiscuous strikes called without the 
majority of the members involved sharing in the strike decision. 

Senator Ranpoten. Thank you, Senator Mundt. 

Senator Goldwater? 

Senator Gotpwater. Mr. Chairman, I want to join with the chair- 
man in his remarks concerning this testimony. I know, having 
worked with Senator Mundt during the entire period of the McClel- 
lan committee, that we have no member who has applied himself more 
assiduously to the tasks or who, I feel, better understands the prob- 
lems which his legislation is directed at. I am glad that you testified. 
I am glad you testified the way you did. It is very clear and to the 

vont. 

I find only one place where I can disagree with you. It is where 
you say, “There are some who insist upon repressive and punitive 
legislation.” 

Now, I know that Senator Mundt inadvertently put this in there 
because if he had reviewed the legislation that has been introduced, 
by the most precise or imaginative stretching, there is no legislation 
that has been introduced in the Senate that could be considered repres- 
sive or punitive unless it be by labor leaders who are now arrogantly 
telling us, the U.S. Congress, what we can and cannot pass. 

I might suggest to the Senator that this is not new. We went 
through this last year on the floor of the Senate when the leaders of 
labor told us what they would take and what they wouldn’t take. _ 

Now, I think the Senator will agree that after 2 years of listening 
to these rather sordid revelations on the platform of the McClellan 
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committee I feel that these disclosures are only symptoms and that the 
bills that have been introduced only get at the symptoms, and that the 
disease that we should be attacking, had we the cour age, would be the 
power, the unbridled power that rests in the labor union movement 
today. I think the Senator will agree with me that until the Con- 
gress of the United States squarely faces up to this challenge, that the 
best we can do is to pass legislation such as contained in S. 1002 and the 
administration bill and the McClellan bill that courageously attacks 
the symptoms but realizing the weakness in the Congress generally to 
get anything done against the unbridled use of power, the illegitimate 
use of power, we must refrain until the climate is healthier for that 
purpose. 

As for myself, I think that a threat far more serious to our republic 


exists in the concentr ation of power, than in the concentration of pow- - 


er of outside communism. I see in this unbridled use of power in the 
labor movement, power that rests there because of this Congress 
action, not this Congress but the Congress action. Until we have the 
courage to say to these leaders of labor, you shall not stand up and 
tell the Congress what they shall and shall not do, you cannot change 
men’s lives by your compulsion, you cannot tell them how to vote, you 
cannot use their money as you see fit, then we are going to see the likes 
of the Reuthers andthe Hoffas and the others continue to march 
across the American scene. 

Senator Munpr. May I call the attention of the committee to the 
fact that when I said there are some who insist upon repressive and 
punitive legislation which would punish good, honest, and considerate 
labor leaders for the sins of those who throw their weight around 
either through misuse of personal power or of union funds, I was not 
referring to any legislation now introduced in Congress. I was talk- 
ing about the outside pressures who come and suggest now is the time 
to eliminate the union movement and now is the time to engage in 
antilabor legislation. No bill I know of in this Congress, or ‘amend- 
ment, is designed for that purpose. I was talking about the outside 
pressure. 

Now, I agree completely that the source of this evil that we 
have been discussing and on which we have been discovering evi- 
dence for more than 2 years in the McClellan committee is the un- 
bridled power of labor leaders. Now, it is there and the honest 
and the discrete and the constructive labor leader does not abuse 
it. But the dishonest fellow, the arrogant fellow, the fellow that 
is trying to develop for himself a financial powerplant or a politi- 

cal powerplant or a corruption powerplant, he can use it, and it 
seems to me that the best way to stop this excessive power is to 
tell the people who are primarily the victims of that power, the 
rank-and-file dues-paying members, here are the tools by which you 
can make your own decisions. Here are the procedures by which 
you can elect officials of your own choice. Here is a guaranteed 
secret vote mechanism. Here is a guaranteed honest count, and that 
is so important and that is where so much of our whole procedure 
breaks down, and I shall never cease regretting that the U.S. Sen- 
ate in the last session on a rolleall vote by a majority of one re- 
jected the idea that rank-and-file members of the labor union should 
ave the same guaranteed honest count in their elections that you 
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and I and every Senator and every Congressman and every Gov- 
ernor insists on having for himself in his elections. 

It is just as important that the dues-paying member have an hon- 
est counting mechanism set up for him as it is for those of us 
who are public officials in this room, that we have an honest count- 
ing mechanism set up for us. If we can do that, you take away 
the power potential from the fellow who gets out of hand and gets 
the king complex and thinks he wants to be the emperor of “the 
whole domain. Give the rank-and-file members the power which 
they always exercise in political life or economic life. When some- 
body gets out of hand, they have the authority fo pull him back 
in line or replace him with an honest, discreet fellow, and that 
they can do. And I think you can do that without going into a 
lot of other prohibitory legislation because I have great respect. for 
the capacity and the courage and the good intentions of the rank- 
and-file dues-paying members, after having read tens of thousands 
of letters that they have written to our committee asking us to 
do something to increase their authority, to restore their human 
dignity, to develop their political independence again, to make men 
out of them once more. 

Do that and I am confident they will take care of most of the 
problems with which we have been wrestling. 

Senator Ranpo.teH. Senator Mundt, are you in disagreement with 
Senator Goldwater when he characterizes the leadership of Wal- 
ter Reuther as bad for the union movement? I understand that 
the procedural practices within the union headed by Walter Reu- 
ther are very democratic processes and I believe that there is an 
impartial appeals board outside of the union, a so-called manage- 
ment group. An attempt I believe has been made within that union 
to think in terms of the expression of the rank-and-file member which 
you have just been espousing, and with which I am in agreement. 

Senator Munpr. Well, I think it varies somewhat and I don’t know 
whether you refer to the Walter Reuther group as just the UAW 
over which he is the immediate head or whether you refer to the com- 
plex of CIO organizations of which he is also the head or one of the 
directing heads. I would s say this, that I do not believe that you have 
democratic procedures in the unions under the direction of W alter 
Reuther if you refer now to the CIO-AFL and the various organiza- 
tions which are there to the extent that is required to give the dignity 
and the self-determinative power to rank-and-file members that I think 
they should have in the American labor-union movement. We have 
had too many letters, for example, from UAW members and from 
members in the CIO complaining over the coercive attempts made 
against them to get them to contribute to political campaigns, to 
support causes and candidates with which they are out of sympathy, 
to make it appear to me that we should hold this up as the goal that 
we should achieve for all labor. 

I think that in some respects the Walter Reuther unions, his own 
particular union, UAW, has more democratic procedures than some 
of the rest. I think he has made some reforms in that connection. 
I think he has made some efforts, successful efforts, to eliminate com- 
munism from some of his unions. He confessed in open hearing that 
he had been far from totally successful, that this is not an easy job, 
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which we all recognize, but credit should be given for the efforts 
which have been made. 

But as long as the letters of complaints continue to come in that 
eople in those unions feel that they are being coerced or compelled 
by one type of pressure or another to contribute to political cam- 
paigns and to crusades, to support causes and candidates not of their 
own selection, it seems to me that that is not the epitome of what 
we as a Congress should expect and demand in the trade-union move- 
ment if we are going to accept the American concept of democratic 
practices where each man, after all, should be the one sole judge of 
his own political determinations and his own freedoms. 

Senator Gotpwater. Mr. Chairman, inasmuch as the question was 
asked on a matter that I don’t recall him discussing, 1 would just 


inject or indicate that there might be some question as to Mr. Reuther’s: 


firm belief in democratic processes. Just one small item of $25,000. 
I think Senator Mundt will remember that was listed on the union 
books as for the purchase of Canadian real estate, but the expenditure 
was not authorized through the prescribed methods of the constitu- 
tion and bylaws. Do you recall that? In fact, that $25,000 was to 
be used to pay off a man who had agreed that he would say that he 
knew who had shot Reuther. The man so named later went to court 
and won $400,000 for defamation of character. 

I just inject that because the democratic processes did come up. 
That was just one indication. We had the flower funds. There were 
quite a few instances where I think a more thorough investigation 
would have disclosed some rather interesting deviations of Mr. 
Reuther from his announced gospel. 

Senator Munpr. I really think, Mr. Chairman, that the big point 
we should keep before us in not whether this labor leader or that 
labor leader in this area of activity or that area of activity is good 
or bad, but have we enacted legislation which will give the union 
rank-and-file members a right to be sure that their labor leaders 
are carrying out their own convictions and their own desires. Cer- 
tainly we have a lot of wonderful honest labor leaders now and I 
think we would have them if there were not legislation on the books. 
When you pass legislation it is always for the fellow who is offending 
appropriate ethics or appropriate procedures, and we have to have 
laws for them which should not greatly disturb, it seems to me, the 
honest fellow and the decent labor leader, but we have to develop some 
kind of safeguard to protect the workers against those who would 
boot the men around and who forget the fact that they are leaders 
of the rank-and-file unionists and not the authoritarian dictators who 
have got to tell them always what to do. 

Senator RanpotreH. Senator Mundt, I did not initiate the expression 
used in reference to Walter Reuther this afternoon during the hear- 
ings. Senator Goldwater mentioned Walter Reuther’s name. The 
record will so show. And the Chair should not be called to task for 
mentioning something which a member of the subcommittee (Mr. 
Goldwater) discussed here in connection with the testimony that you 
were giving. I feel it is proper for me to refer to the colloquy and 


your feelings in reference to this citizen who has a responsible position 
in labor. 
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Senator Munpr. I am sure the Chair didn’t find any implication 
in what I said that I thought it was improper. I thought it was per- 
fectly proper that he ask me the question even though it formed no 
part of my testimony. I did get into the colloquy and consequently it 
wasa matter of publiccomment. I quite agree. 

Senator Ranpotru. I will not belabor the point. The Chair appro- 
priately made reference to remarks which have been made before the 
subcommittee. When a name is mentioned, the Chair has the right 
and responsibility to inquire. 

Senator Gotpwater. Will the Chair yield ? 

Senator Ranpoupn. Yes. 

Senator Gotpwater. I would like the record to be crystal clear to 
the eifect. that the junior Senator from Arizona has in no way implied 
calling the chairman to task. I was merely proceeding to fill in in 
answer to the question you propounded to the witness because some- 
times we are liable to forget little things like $25,000 as we pursue 
our normal course. I meant nothing against your question. I think 
it was perfectly proper that you ask this witness’ opinion of Mr. 
Reuther or any other man that came up here. I merely wanted to help 
the record. 

Senator Ranpoteu. The record will indicate that in discussing the 
matter, I brought into our comments something that hadn’t, perhaps, 
been meant to be brought into focus. 

Senator Gotpwater. I find no quarrel at all with the chairman. I 
merely tried to put his mind at ease as to anything—— 

Senator Ranpotrpu. My mind is at ease. 

Senator GotpwaTer. Fine. 

Senator Ranpvotpu. I respect the gentleman from Arizona as I re- 
spect the gentleman who is testifying. They are both able Senators, 
and I am sure that in my conduct of the Chair, I will be perfectly fair. 
TI appreciate the explanation that Senator Goldwater has made, and 
I do, of course, accept it wholeheartedly. 

Is there any further questioning of the witness ? 

Senator GoLtpwater. I would ee one question. 

Senator Mundt, you didn’t testify on S. 1311, did you? 

Senator Munopr. No. I testified primarily as to my own bill, 8S. 
1002, and pointed out some areas in which I thought the so-called 
Kennedy-Irvin bill was inadequate and how it could be strengthened. 

Senator Gotpwater. Well, the idea in S. 1311 is contained in the 
McClellan bill, too, so I don’t think it is necessary that you testify. 
I just want to make the record clear that it was mentioned so that 

when we debate it on the floor, you will be free to offer it. 

Senator Ranpotpu. Senator Mundt’s bill, S. 1311, will be printed at 
this point in the record. 

(S. 1311 follows :) 


{S. 1311, 86th Cong., 1st sess.] 
A BILL To require the bonding of certain labor union officials 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That no officer of any labor organization 
engaged in activities affecting commerce, a substantial part of whose duties 
consists of the disbursement of funds of such organization, shall receive, handle, 
disburse, or otherwise exercise custody or control over such funds after the 
expiration of thirty days following the date of enactment of this Act unless 
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there is in effect a bond (a) in an amount not less than the aggregate income of 
such organization for the preceding fiscal year or in the amount of $50,000, 
whichever is the smaller (or if there be no such fiscal year, in an amount not 
less than $10,000), (b) expressly indemnifying such labor organization against 
loss resulting from any failure of such officer to faithfully discharge his duties, 
and (c) obtained from a bonding company in which neither the labor organiza- 
tion, nor any officer thereof, nor any employer whose employees such labor or- 
ganization represents or actively seeks to represent has any direct or indirect 
‘interest. 

Sec. 2. Any person who violates the provisions of this Act shall be fined not 
more than $5,000 or imprisoned for not more than one year, or both. 

Sec. 3. As used in this Act, the terms “labor organization” and “commerce” 
shall have the same meaning as when used in the National Labor Relations Act. 

Senator Munpr. Yes. May I say, of course, I have read and studied 
very carefully the so-called McClellan bill and read the testimony that 
the chairman of our committee made before the committee. I think 
it has some very useful suggestions and provisions, and, in the main, 
I think it is geared to the philosophy which I hope will motivate this 
committee in its final determination, and that is that we should find 
the procedures which will effectively place in the hands of rank-and- 
file labor all of the power, all of the protection, all of the mechanics 
of secrecy necessary for them to make the decisions of their own 
unions. I think that the McClellan bill incorporates a large part of 
that philosophy within its text. 

Senator Ranpotru. Senator Mundt, I am not familiar with S. 1311, 
which has been introduced on March 5. I have looked at it quickly. 
How many officials would be bonded? Do you have an estimate of 
the number ? 

Senator Munpr. No. I do not have the bonding provision in 
S. 1002, may I say to the chairman, although I have introduced a 
separate piece of legislation which would incorporate bonding. As 
I understand the McClellan bill, it uses about the same bonding pro- 
visions which are in the so-called Barden bill in the House and about 
the same which I have introduced in a separate piece of legislation 
which limits that to the fiduciary relationships. The officers would 
have fiduciary responsibility. So I don’t think the number within 
any union would be very great. 

I thank the staff member for bri inging me a copy of S. 1311, which 
is my bonding bill, and I want to correct the record where I earlier 
referred to the McClellan bill. It is S. 1137. I sometimes get these 
numbers confused. Thank you. 

Senator Ranpoten. Then perhaps you wouldn’t have comment on 
possible costs ? 

Senator Munpr. There is a ee difference between the McClellan 
provision on bonding, which is in S. 1137, and the provisions I have 
contained in S. 1311, in which I propose that bond be in the amount of 
$50,000, or in an amount not less than the aggregate income of such 
organization for the preceding fiscal year, whichever is the smaller. 
A $50,000 bond is not a very costly bond. I think it can be purchased 
frequently for perhaps $25 to $30. It is not prohibitive. When you 
get up into a $250,000, it is a pretty good risk for anybody to under- 
take, and it gets pretty expensive. ‘For that reason, I suggested a 
smaller bond, because I think the average bonding company, even 
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before it issues a $50,000 bond, is going to check pretty much back 
on the financial reputation and b: .ekground of the fellow being bonded. 

Senator Ranvoten. Thank you very much. 

Senator Goldwater ? 

Senator Gotpwater. I have no further questions; thank you. 

Senator Ranpotpw. Thank you, Senator Mundt and Senator Gold- 
water. 

Senator Mcnpr. May I thank the chairman and the subcommittee 
for their courtesy and ‘valuable help. I realize you have got a lot of 
problems in front of you and that originally the hearing had been 
closed. I think it was fine that you permitted the chairman of the 
committee and myself to testify, and I appreciate it. 

Senator Ranpotren. | assure you, Senator, that your testimony has 
been helpful and the manner in which you presented this testimony 
will assist the members of the committee to do a better job in the de- 
termination of these problems. 

Senator Munpr. Thank you. 

Senator Gotpwater. Off the record. 

(Discussion off the record.) 

Senator Ranpotru. Senator Curtis has been listed as a witness this 
afternoon. We were to have had the benefit of his thinking in refer- 
ence to S. 76 which is a measure that he has introduced and on which 
he desired to give testimony before the subcommittee this afternoon. 

Without objection this testimony will be included in the record as 
a statement from the Senator from Nebraska. 


STATEMENT OF Hon. Cart T. Curtis, A U.S. SENATOR FROM THE 
STATE OF NEBRASKA 


Mr. Chairman, the purpose of this statement is to urge that this committee 
favorably consider my bill, S. 76, which would outlaw secondary boycotts and 
coercive picketing. 

A labor reform bill cannot be effective without curbing these abuses. Laws 
to bring about honest administration within a union are incomplete and ineffec- 
tive unless we outlaw the secondary boycott and coercive picketing. 

The first step in bringing about honest unions free from racketeering, violence 
against their members, and misuse of funds is to preserve the right of the 
workers themselves to choose their own union. 

If we permit secondary boycotts and coercive picketing to go on, we will 
continue to permit hoodlums and racketeers to force workers into a union not 
of their choosing. We will continue to have organizing from the top down so 
long as the secondary boycott continues uncurbed. 

Adequate safeguards against internal corruption and maladministration and 
adequate protection against the techniques of fear, repression, and violence 
will not be realities if we do not outlaw secondary boycotts and coercive picket- 
ing. To take this wrongful power away from union leaders is the most im- 
portant step in driving out the hoodlums, thieves, and racketeers. 

The President of the United States has pointed to the need for this type of 
legislation. It was one of the most important elements in his message to the 
Congress on labor legislation. The matter was reemphasized by Secretary of 
Labor Mitchell in his appearance before the Senate Subcommittee on Labor. 
Secretary Mitchell said: 

“It is my feeling that any legislation that the Congress may enact that goes 
to the point of labor reforms needs to have in it, as I have tried to point out 
this morning, provisions that get at the weapons that racketeers use very often 
which are secondary boycotts and organizational picketing.” 

The need for additional protection is further recognized today by the senti- 
ment of the public at large. Take, for example, the following paragraph taken 
from the editorial page of the Washington Post of February 19, 1959: 
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“We think that organized labor itself is making a serious mistake in resisting 
reasonable curbs on the use of picketing and secondary boycotts. It is doubt- 
less true that restraints of this sort are necessary only against the less responsi- 
ble unions. But the racketeers who are using these tools of organized labor are 
giving unionism in general a bad name. There seems to be little prospect that 
the AFL-CIO will be able to cope with the problem despite its salutary efforts 
to oust the corruptionists.” 

The same paper, the Washington Post on March 8, 1959, again forcefully 
pointed out that if we are going to protect the collective bargaining rights of 
employees we must curb these abuses. That editorial is as follows: 


[From the Washington Post, Mar. 8, 1959] 
“ABUSES OF PICKETING 


“All the sponsors of reform legislation in the labor-management field agree 
that some additional curbs on picketing are essential. The mildest of the meas- 
ures before Congress, the Kennedy-Ervin bill, would prohibit what Senator Ken- 
nedy has described as “shakedown picketing’—the use of picket lines to force 
an employer to “buy off” a union boss. The need for such a provision is self- 
evident. Controversy has arisen because this very limited curb would not touch 
various other abuses that are no less despicable than a shakedown. 

“The McClellan committee has brought to light numerous cases in which 
picketing has been used as an instrument of blackmail. In Flint, Mich., a 
Teamsters Union local began picketing an employer to force him to sign a col- 
lective bargaining contract even though none of his employes belonged to the 
union. When he refused, a fire bomb was tossed into his store, sugar was 
poured into truck gasoline tanks and employes were assaulted. 

“Tt is a common practice for the Teamsters to tell small employers to deliver 
their employes into the union—or else. The “or else” may be either blackmail 
picketing or a secondary boycott against the victim, or both. A small employer 
has the alternative of yielding or of watching his business destroyed. If he 
yields, of course, the rights of his employes to join a union of their own choice 
or not to join any union are grossly violated. 

“Under the present law employes have a right to vote in a NLRB election on 
whether they wish to be represented by a union. If they reject the union, how- 
ever, it may nevertheless picket the plant and perhaps destroy the business and 
wipe out their jobs. Even in cases where the employer has recognized a union 
composed of his employes under the terms of the National Labor Relations Act, 
a stranger union is free to picket the business if the union already established 
there does not happen to have been certified by the NLRB. 

“Protection of these collective bargaining rights of employes is no less im- 
portant than the protection of employers against shakedown picketing. Secre 
tary of Labor Mitchell has proposed amendments to the Kennedy-Ervin bill 
that would strike at these additional abuses of the picket line. His suggestions 
are moderate and reasonable, but of course not sacrosanct. If any legislator, 
labor leader or employer can produce better or more effective methods of cur- 
tailing blackmail picketing, it is certainly his duty to do so. But these abuses 
ought to be dealt with (without impairing any of the legitimate rights of organ- 
ized labor), and in our opinion an overwhelming majority of the American peo- 
ple want Congress to do its duty in this particular.” 

Mr. Chairman, to outlaw the secondary boycott and coercive picketing will 
not take any legitimate rights away from the individual worker or from any 
union. It is by the use of excessive power that the hoodlums and the racketeers 
work their way into unions and brow beat both employers and employees into 
line and thus carry on their schemes to enrich themselves. We cannot pretend 
to write a bill to promote honest management of unions without curbing these 
abuses. 

The McClellan committee held hearings on the question of secondary boycotts 
last November. These hearings are found in volume 41. 

However, throughout all of the McClellan committee hearings secondary boy- 
cotts and coercive picketing have been dealt with. I wish to submit a list of 
references to secondary boycotts and coercive picketing in the McClellan com- 
mittee record in addition to those that were heard during the designated boycott 
hearings. 

Mr. , I also submit for the record an analysis of S. 76. 
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References to secondary boycotts and coercive picketing in the McClellan 
committee record 


{Cases heard during the boycott hearings not included in this list] 


Volume and page | Witness Union Place Product or service 
Vol. 3, p. 836_------ Crouch..............| Teamsters.......| Portland, Oreg-. Pinball machines. 
Vol. 6: 

(ff Paul Bradshaw...-.-.|..--.do..........-| Scranton, Pa..-...- Construction. 
Ps Meee seakaes SERINE Oishi rena ban dinenad NC nenbaCeegatn Bakery (bakery 
products). 
P. 1965_........| Earl Bettendorf_ ---- Bs ise, Fatal Texarkana, Tex__.| Pallets. 
Vol. 14, p. 5561.---- Arthur Kaplan_.....|-........--.-----.| Portland, Oreg_...| Jukeboxes, 
Vol. 23, p. 9290....-} Kohler- Sian SRk, WON oacune cane Sheboygan, Wis_..| Plumping fixtures. 
Vol. 24, pp. 9483, |----- kU ee ek a eo eee 
9742, 9753, and j 
9754. 
Vol. 26, p. 10261....| William Prosser.....| UAW .-...----- Richmond, Ind-...} Castings. 
Vol. 33: 
ea Donald Strang......| Teamsters....-- PNG Pin sininn potey Restaurants. 
Ps. RA nonce by Scotian ts «datas eweo nde Chicago, Ml_._--- Do. 
TROBE, «= 52nd, ae RE cacailitesactectasacnaen = ar Cid acsiiid edad Do. 
Vol. 35: 
PP, BNE «dad~ak Sol Colton... ......-- Teamsters_....- Detroit_.....--....} Laundry. 
| | Te a eS ee ee en 
| a a a ee adenine dain do.....--------| Laundry. 
Vol. 36: 
| Se WR Ee, EN a Becccccncuteactesss =o Do. 
ich 
Tr See cteceae aE Teamsters_--...-- Flint, Mich_----.-- Retail store. 
P. 13616......:: INGE. cckcgkh Cucccn seas daasenabed Detroit.......-...- Parking garage. 
Ps: Tain enanis George Heid_...---- Teamsters-_._...- “a es Liquor. 
ch. 
Vol. 37, pp. 13831, Emil Noseda.------- | Teamsters- Indianapolis- - - - - - Hotel. 
13835. Bartenders. 
Vol. 38, p. 14447__._| Ringling Bros..-..-..- Teamsters.......| New York, N.Y--| Circus. 


ANALYsISs 8. 76 


I would like to undertake an analysis of the provisions of my bill so that 
the committee can be made aware of the necessity of closing the major loop- 
holes in the present secondary boycott section of the National Labor Manage- 
ment Relations Act. 

As you all know, the present law, attempts to deal with secondary boycotts 
presently regulated in part by section 8(b)(4). It is this section that S. 76 
would change. 

SUBSECTION (4) 


Subsection (4) of the present law contains four prohibitions. In order to 
read and understand those four prohibitions it is necessary to read each one 
by going back to section 8(b) which reads as follows: 

“It shall be an unfair labor practice for a labor organization or its agents.” 
Then read subsection (4) which presently reads, “to engage in, or to induce 
or encourage the employees of any employer to engage in, a strike or a con- 
ecerted refusal in the course of their employment to use, manufacture, process, 
transport, or otherwise handle or work on any goods, articles, materials, or 
commodities or to perform any services, where an object thereof is:” 

But my bill amends in part the latter quotation. It also amends certain 
paragraphs of such subsection and adds two additional paragraphs. 

Thus on line 7 of S. 76, the new subsection (4) appears. It would revise 
Taft-Hartley to read: 

“(b) It shall be an unfair labor practicee for a labor organization or its 
agents— 

(4) To exert, attempt to exert, or threaten to exert (regardless of the 
provisions in any collective bargaining or other contract) against an em- 
ployer, or employees of any employer, economic, or any other type of coer- 
cion, by picketing or by any other means, where an object thereof is—’ 

This is at once a simplification and an extension of subsection (4). It is 
my intent that the general prohibition against the exertion of pressure, eco- 
nomic, or otherwise, includes, among other things, the inducement and en- 
couragement of employees to refuse to perform work as set forth in the 
present act. It also covers any other type of union activity which exerts pres- 
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sure against an employer or employees of an employer as I will hereafter dis- 
cuss in greater detail. It also is designed to close five of the present Taft- 
Hartley secondary boycott loopholes, which I shall now proceed to discuss. 
Hot cargo 

Note the parenthetical expression on lines 8 and 9 which reads: “(regard- 
less of the provisions in any collective bargaining or other contract).” 

This would outlaw the making of the so-called hot cargo secondary boycott 
clauses now used so extensively by the Teamsters and the Building Trades 
vnions. Among the Building Trades, these types of boycott clauses are known 
as standard form of agreement clauses. 

In effect theses clauses permit unionized employees to refuse to handle goods 
labeled as “unfair” or “hot” by the union. They are intended to serve as a 
defense to an otherwise unlawful inducement of neutral employees to enforce 
a secondary boycott. Hot cargo may be used to force the unionization of the 
employees of a secondary employer or used to bring pressure on a secondary 
employer who is having a labor dispute. 

With a hot cargo clause, a union official may order an employer, under the 
threat of a strike, to stop doing business with another employer. 

Here is how it has worked in two well-known situations. When the em- 
ployees of the Galveston Truck Lines of Houston, Tex., refused to join the 
Teamsters Union, the union applied pressure on interline carriers in Oklahoma 
City not to accept freight from Galveston unless Galveston employees joined 
the Teamsters. 

The immediate victims of such action, aside from the employees of Galveston 
Truck Lines whose jobs were imperiled, were the scores of Houston firms who 
ship via Galveston Truck Lines. Their freight was tied up because workmen 
hundreds of miles away in another city refused to move it. 

As for the building trades use of such clauses, let’s look to Baltimore. Here 
the unions sought to force all unionized contractors not to do business with con- 
tractors whose employees did not want to join the building trades union. In 
other words unionized general contractors could not hire nonunion subcon- 
tractors, and unionized subcontractors could not work for nonunion general 
contractors. 


Employer pressure 


Subsection (4), in line 9, refers to the exertion of economic coercion and 
pressure against an employer. This is a change from the present Taft-Hartley 
Act to close another major boycott loophole. The present act makes it an 
unfair labor practice for a union to “induce or encourage employees of any 
employer” to commit a secondary boycott. Nothing is said about inducement 
of employers. 

Union officials have grasped at this language defect to bypass the employee 
and threaten the employer with labor trouble unless he stops doing business 
with another firm. The National Labor Relations Board and the courts have 
interpreted such action as beyond the statute. 

The typical example of such a loophole is the now famous Burt Manufacturing 
Co. case of Akron, Ohio. Burt has a union shop contract with the United Steel- 
workers and has had such an agreement for more than a decade. 

The Sheet Metal Workers would like to represent Burt’s employees. Their 
way of trying to persuade Burt employees to switch unions is to put pressure on 
Burt, the employer. Until now, their activity has been regarded as beyond the 
prohibitions of Taft-Hartley. 

The Sheet Metal agents will approach contractors and architects—they stay 
away from the workmen—and hint that there may be trouble on any construc- 
tion job in which Burt products are specified. This secondary boycott threat 
usually is enough to make an architect avoid ordering Burt products. 

It is true that a complaint has been issued by the NLRB in the Burt case 
after an 11-year boycott, but it is problematical whether the Board action will 
be successful. .In any event, it should be made clearly a violation by statute. 


Concerted activities and course of employment 


Now let me return to the language in 8. 76. When you compare the first 
sentence of subsection (4) with the present first sentence of subsection (4) of 
Taft-Hartley, a careful reading will note the deletion of two phrases. It is 
from these two phrases, now found in the present bill, that we have two more 
boycott loopholes. 
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Subsection (4) of the present law makes it an unfair labor practice for a 
union to “engage in, or to induce or encourage the employees of any employer to 
engage in, a strike or a concerted refusal in the course of their employment” 
tu handle the goods of another firm. 

Note the terms “concerted refusal” and “in the course of their employment’. 
These terms have given rise to boycott loopholes, and they are deleted from sub- 
section (4) of S. 76. 

Concerted 

The word “concerted” has been interpreted by the Supreme Court in the fa- 
mous 1951 International Rice Milling Co. case to mean that the inducement of a 
single or key employee not to do business with another person does not violate 
the act. 

To make the secondary boycott illegal, the union must encourage concerted 
or group action by the employees of a neutral employer. 

Yet f.om practical experience, we know that the inducement of a single em- 
ployee, perhaps a key employee, can be enough to shut down a job or cause 
enough difficulty for the employer and the other employees to make the neutral 
employer give in to the union and go along with the secondary boycott. 

The second deletion is the phrase “course of employment”. This phrase has 
resulted in an important loophole. It works in this manner. In those situa- 
tions where workers have not yet been hired, the inducement of those workers 
not to go to work for a particular employer is not considered by the Labor 
Board a violation of the present act. It is particularly effective when the union, 
usually through a hiring hall, controls the labor supply for an industry in a 
particular community. The union hiring hall may tell a contractor it does not 
have men available, or that the men will not be assigned to work on a certain 
job because the union objects to some company with whom the contractor is 
doing business. 

In such cases, employees of the contractor and employees of the manufacturer 
lose work, and one or both of the employers may have their business destroyed. 

This loophole was created by the NLRB in 1953 in the Joliet Contractors case. 
Although a circuit court of appeals (seventh circuit) has approved the Board’s 
decision, I understand a new case is now before the NLRB on this very point. 

Let me again refer to the famous Burt case in Akron. When it is known 
that Burt products are to go into a job, the Sheet Metal Workers Union advises 
it will dispatch no sheet metal workers to the job site if Burt products are 
there. There is an inducement by the union of employees not to work, but 
the action is not illegal, because the employees are not at work when so induced. 
Because they are not “in the course of their employment,” there is no illegal 
boycott. The effect, however, is the same. 


Secondary consumer boycotts 


Another type of economic pressure not covered by the present language of 
Taft-Hartley’s section 8(b) (4) is the secondary consumer or customer boycott. 

A union can apparently picket the customer entrances of a retail store which 
is carrying a product manufactured by a company with which a union has a 
primary dispute. Similarly a union can organize a consumer or customer boy- 
cott against a soft drink distributing company merely because that company 
advertises on a radio or television station or in a newspaper with which the 
union has a primary dispute. These are examples of secondary customer or 
consumer boycotts. They are a potent form of economic pressure and are 
intended to be made unlawful by the language of my bill. 

A current case involves station WKRG and WKRG-TV in Mobile, Ala. A 
union which lost an election immediately began picketing the stations, and also 
is attempting to bring economic pressure on sponsors who continue to advertise 
on the stations. They threatened the sponsors with loss of business. 

Thus subsection (4) is designed to cure five of the major secondary boycott 
loopholes. Now, permit me to take up the remaining parts of the bill. 


SECTION 8(b) (4) (A) 


On line 3 of page 2, you will find subsection (A). It reads: 

“It shall be an unfair labor practice for a labor organization or its agents— 
(4) to exert, attempt to exert, or threaten to exert (regardless of the provisions 
in any collective bargaining or other contract) against an employer, or employees 
of an employer, economic or any other type of coercion, by picketing or by any 
other means, where an object thereof is— 
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“(A) causing or attempting to cause any employer or self-employed person 
to join any labor or employer organization ;” 

This is pretty much of a repeat of the present subsection (A) of the present 
law, except that it is simplified and except that the opening three words of 
the present law which read “(A) forcing or requiring” are changed in my bill 
to “causing or attempting to cause.” 

The purpose of this change is to insure the full effectuation of the legislative 
intent to eliminate secondary boycotts. Once the factor of unlawful coercion 
has been found, the intent of Congress is not to be frustrated because it might 
conceivably be said that the objective of the coercion was merely to induce or 
cause a certain course of action rather than to force or require it. 

There is no other change in the meaning or interpretation of (A). 


SECTION 8(b) (4) (B) 


Subsection (B) on line 6 of page 2, like subsection (4) is the heart of the 
bill. It attempts to close three secondary boycott loopholes. It would read: 


“It shall be an unfair labor practice for a labor organization or its agents— 


(4) to exert, attempt to exert, or threaten to exert (regardless of the provisions 
in any collective bargaining or other contract) against an employer, or employees 
of an employer, economic or any other type of coercion, by picketing or by any 
other means, where an object thereof is— 

“(B) causing or attempting to cause an employer or other person to cease 
doing business with any other person ;” 

Again the words “causing or attempting to cause” are substituted for the 
present Taft-Hartley language which introduces each subsection, “forcing or 
requiring.” 


Definition loophole 


Note the use of the word “person” in subsection (B). It is a substitute for 
the phrase “employees of any employer.” This is designed to halt the NLRB’s 
interpretation of the present act permitting secondary boycotts to be used on 
agricultural workers, railroad employees, independent contractors, and the em- 
ployees of political subdivisions of the State. 

The NLRB permits such secondary boycotts when it contends that the words 
“employee” and “employer” are limited in their meaning to the technical defi- 
nition of these words found in section 2 of the present act. Section 2 excludes 
from Taft-Hartley railroad and agricultural workers, independent contractors, 
and the employees of city, county, and State governments. 

This exclusion was intended by Congress to bar the NLRB from regulating 
the labor relations of these employees. It did not intend to exclude such em- 
ployees from being used as secondary boycott tools. 

The U.S. Fifth Circuit Court of Appeals has twice affirmed this view and 
ordered the NLRB to halt secondary boycotts involving railroad employees. 

In the International Rice Milling case of 1951 and in the more recent W. T. 
Smith Lumber Co. case involving employees of the L. & N. Railroad, the Wood- 
workers Union sought to prevent L. & N. employees from serving the Smith 
Lumber Co., because of a dispute the Woodworkers had with Smith. 

The Labor Board acknowledges the fifth circuit's view only in the geographic 
areas within the court’s jurisdiction. In other areas, the Board refuses to halt 
such secondary boycotts. 


Employer pressure 


Subsection (B) also covers the “pressure upon employers” loophole in the 
present law, as explained in my reference to subsection (4). Note that sub- 
section (B) refers to “cause an employer” to cease doing business. This strength- 
ens the attempt to close this particular loophole. 


Ambulatory picketing 


Another major dodge of the boycott prohibitions in Taft-Hartley is the use 
of ambulatory or roving situs picketing. This technique generally involves 
pickets following a truck of the primary employer and picketing the truck when 
it stops to make a delivery. The effect is economic pressure or loss to the 
neutral secondary employer and his employees. In the 1949 Schultz Refrig- 
erated Service Co. case, the NLRB found such boycott activity beyond the scope 
of Taft-Hartley. The theory was that the truck was an extension of the primary 
employer’s premises. 
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Although the NLRB in more recent cases has since limited the broad holding of 
its Schultz decision, legislation is necessary to remove all doubt as to the intent 
of Congress to halt secondary boycotts. 

I believe the present law, if properly interpreted, adequately covers ambula- 
tory picketing as an illegal secondary boycott. But to remove all doubt and 
prohibit such boycotts where neutrals are concerned, the word “person” in sub- 
section (B) is used. 

It will be noted that the phrase “cease doing business with” is used in 
place of the somewhat more elaborate wording in the Taft-Hartley Act. The 
change is for purposes of simplification and clarity only. It is not intended to 
suggest a more restrictive application. 


SECTION 8(b) (4) (C) 


This section at line 9 on page 2 of the bill is virtually identical to section 8 
(b) (4) (B) of the present law. The only change is the substitution of the in- 
troductory words “causing or attempting to cause” for the present “forcing or 
requiring.” 

I believe its language is self-explanatory in that it makes it an unfair labor 
practice for a union to cause an employer to recognize or bargain with a union 
unless that union has been certified as the legal bargaining agent for the em- 
ployees. 

SECTION 8(b) (4) (D) 
Recognition picketing 

This new section at line 14, page 2 would read : 

“It shall be an unfair labor practice for a labor organization or its agents— 
(4) to exert, attempt to exert, or threaten to exert (regardless of the provisions 
in my collective bargaining or other contract) against an employer, or em- 
ployees of an employer, economic or any other type of coercion, by picketing or 
by any other means, where an object thereof is— 

“(D) causing or attempting to cause any employer to interfere with his em- 
ployees’ right to join or refrain from joining a labor organization as set forth 
in section 7.” 

This new section in my bill is aimed at stopping recognition picketing The 
language is not found in the present Taft-Hartley boycott section. It is de- 
signed to prohibit union officials from forcing an employer, via economic pres- 
sure on his business, to interfere with his employees right to join or refrain from 
joining a union. This, of course, is the cornerstone of both the Wagner and 
Taft-Hartley Acts. 

It follows that if a union has the power to compel an employer to recognize 
it as the bargaining agent, the employees of that employer will be forced to 
be represented by that union, whether they prefer that particular union or no 
union. 

Neither a company nor a union should have the power to force a bargaining 
agent upon employees unless the employees want such an agent. Again it fol- 
lows that an employer should be free from such economic coercion as the second- 
ary boycott to compel him to interfere with the rights of his employees. 


SECTION 8(D) (4) (E) 
Organizational picketing 

This also is a new section. It is found at line 17, page 2, of the bill. It is de 
signed to halt organizational picketing, and it would read: 

“It shall be an unfair labor practice for a labor organization or its agents— 
(4) to exert, attempt to exert, or threaten to exert (regardless of the provisions 
in any collective bargaining or other contract against an employer, or employees 
of an employer, economic or any other type of coercion, by picketing or by any 
other means, where an object thereof is— 

“(E) forcing or requiring employees to join or refuse to join a labor organiza- 
tion except as provided in the first proviso to section 8(a) (3).” 

The purpose of this section (E) is to prohibit the use of economic coercion 
against an employer where an object is the causing of employees to join or re 
fuse to join a labor organization. It does not interfere with the right to negotiate 
a union shop contract. 

The present law provides means for unions to organize employees and it 
provides for elections to determine union representation. Picketing should not 
be used as a replacement for the already prescribed procedures. 
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In theory there is a hairline difference between recognition and organizational 
picketing, but the practical effect is the same. The picket line is present in both 
varieties. 

Here again organizational picketing, like recognition picketing, is closely re- 
lated to the secondary boycott; thus, its inclusion in the bill. 

If a union fails to persuade employees to join its organization, it may place 
a picket line before the employer’s place of business so as to bring pressure 
upon the employer to coerce his employees to join that union. This picket line 
can be the foundation for a secondary boycott, and, in many instances, the picket 
line will be extended to the premises of neutral secondary employers. 


SECTION 8(bD) (4) (F) 
Jurisdictional disputes 
This section, beginning at line 20 on page 2, is, except for the first three words, 
exactly the same as that contained in section 8(b) (4) (D) of the Taft-Hartley 
Act. This is in line with the same changes made in the other sections. 
Injunctions 


Paragraph (0b), line 10, page « ; 10 through 18 on page 3 merely bring 
the present section 10(L) of Taft-Hartley—the injunction section—into con- 
formity with the changes and new unfair labor practice sections of S. 76. There 
is no chnage in the basic principles of section 10(L) providing for N.L.R.B. 
priority status for secondary boycott charges and for injunctions to halt second- 
ary boycotts. 





Damage suits 


Paragraph (c), line 19, page 3.—Line 19 on page 3 through line 3 on page 4 
brings the present section 303(b) of title III of Taft-Hartley into conformity 
with the changes and new unfair labor practice sections of S. 76. Section 303(b) 
is the section which provides for damages resulting from secondary boycott viola- 
tions of section 8(b) (4). My bill makes no changes in the principles set out in 
the present section 303(b) of the act. 


Senator Ranpoieu. This will close the hearings for today. It will 


close the hearings not only for today but for the time being, at least. 
Thank you, ladies py gentlemen, for sitting in. 


(Whereupon, at 3:35 p.m., the subcommittee adjourned. ) 








TT 


APPENDIX 


U.S. SENATE, 
Washington, D.C., February 9, 1959. 
Hon. JoHNn F. KENNEpY, 
U.S. Senator, Senate Office Building, Washington, D.C. 


DeEAR SENATOR KENNEDY: Senator Mundt has requested that I write you 
during his absence to briefly outline the provisions and purposes of S. 1002, 
his labor reform bill, which was introduced in the Senate on February 6, 1959. 

It is the hope of Senator Mundt that the following explanation of S. 1002 can 
be included in the published record of hearings on labor reform legislation, 
which have been conducted by the Senate Labor Subcommittee. If, however, 
your subcommittee plans to conduct additional hearings after February 17, 
Senator Mundt would appreciate having the opportunity to appear before the 
subcommittee in support of his proposals. 

S. 1002 is in the nature of a code of correct behavior for union officials 
enjoying the authority of leadership. This bill is firmly dedicated to the 
proposition that there is a definite place in American democracy for trade union- 
ism and conversely that in trade unionism there is a definite place for American 
democracy. This bill would in no way cripple or curtail the ability of labor 
unions to operate their collective bargaining processes. The bill contains noth- 
ing punitive or repressive so far as legitimate activity of unions is concerned. 
S. 1002 restricts itself entirely to establishing a framework of democratic pro- 
cedures within which every member of organized labor will be guaranteed the 
right of individual free expression. 

Although S. 1002 deals with primarily the same areas of union activities as 
are covered in the other legislative proposals before your subcommittee, it 
treats with far greater detail such vital union activities as officer elections and 
strike authorizations. 

S. 1002 not only obliges unions to employ a secret ballot in elections for 
officers and delegates, it further establishes a well defined procedure to be 
followed in the conduct of these elections. 

This bill provides a mechanism for the democratic nomination of candidates 
through the use of signed nominating petitions. It is of great import that such 
a procedure be defined in law, for many union constitutions falter and fail with 
respect to candidate nominations. 

S. 1002 further provides for the establishment of a truly representative 
election committee to be formed from rank-and-file members duly designated by 
the individual candidates. This representative committee has the exclusive 
responsibility for the conduct and supervision of the election. Should irregu- 
larities occur in any election, S. 1002 includes provisions for the invalidation of 
such an election through the use of administrative and judicial remedies. 

S. 1002 provides for a democratic mechanism for the all-important authoriza- 
tion of strikes. Since this vital union decision directly influences the economic 
destinies of every union member, it is essential that provisions be included in 
the governing documents of unions, which will insure that strike authorizations 
are obtained in a most judicious and democratic manner. To guarantee that 
strike authorizations are justly obtained, S. 1002 employs a supervising com- 
mittee, drawn from labor and management, and a secret ballot circulated 
through the first-class mails. 

Provisions are also included in this bill for the protection of union funds, 
collected in the form of dues and assessments from the rank-and-file members. 
S. 1002 requires an annual detailed reporting of union financial activities both 
to the Secretary of Labor and to the individual union members. It additionally 
imposes upon union officers and agents a fiduciary responsibility in connection 
with their handling of union funds. Due to the fact that in many areas com- 
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pulsory unionism exists, it would seem to be incumbent upon Congress to enact 
provisions, which will guarantee to the union member the use of his dues money 
in a manner thoroughly consistent with fundamental purposes of trade unionism. 

Finally, S. 1002 contains a section, which would deny union office to any indi- 
vidual who has lost his voting rights in any State as a result of a criminal 
conviction. The multitude of evidence adduced by the McClellan committee 
with reference to the high incidence of racketeers in responsible union offices 
would seem to make self-evident the need for a prohibition of this type. 

This bill is in no way antiunion or antilabor. It stems from a sincere 
belief that if union members are granted under the laws of the land the tools 
and democratic guarantees with which to work their individual wills, they will 
do an effective job of restoring to American trade unionism the precepts of 
Samuel Gompers. 

I enclose for your further information a copy of S. 1002. Thank you in 
advance for any consideration which you may address to this comuiunication. 

With warmest personal regards, I am 

Respectfully yours, 
JAMES FE. Situ, Legislative Assistant. 


CoLorapo STATE CHAMBER OF COMMERCE, 
Denver, Colo., February 4, 1959. 
Mr. STEWART E. McClure, 
Chief Clerk, Committee on Labor and Public Welfare, U.S. Senate, New Senate 
Office Building, Washington, D.C. 


Dear Mr. McCuiure: Sincerely request you place in the record our objection 
to S. 505 as too weak to be effective. It particularly lacks the approach to 
the glaring problems of secondary boycott. 

We urge that you support the position of the Council of State Chambers of 
Commerce on this bill. 

Very truly yours, 
Howakgp N. Yates, Ezvecutive Vice President. 


STATEMENT OF Forp Motor Co. on LABOR-MANAGEMENT REFORM Brit (S. 505), 
TrTLEe VI, Section 605 


This statement is submitted specifically in opposition to the proposed change 
in title VI, section 605, that would narrow the definition of the term “super- 
visor” under section 2(11) of the Labor-Management Relations Act of 1947, 
as amended. 

We have singled out this particular provision of the bill for comment at this 
time because, otherwise, its far-reaching implications may not be fully recog- 
nized. Despite its seeming innocuousness, this proposal would bring about doubt 
and confusion in long-standing practices and relationships under which manage- 
ment supervisors are excluded from coverage under the National Labor Re- 
lations Act. 

After years of uncertainty under the Wagner Act, during which there were 
conflicting NLRB and court decisions as to whether the Wagner Act covered 
supervisors, Congress in 1947 established a firm rule excluding them. 

Ever since 1947, there have been persistent efforts to destroy this exclusion. 
Some current proposals would provide for outright deletion of the exclusion, as 
for example S. 768 (McNamara) and H.R. 2344 (Lesinski). The approach 
taken in section 605 of S. 505, however, is to excise from the exclusion only a 
portion of the supervisory group. 

Section 605 would provide that: 

“‘(11) The term ‘supervisors’ means any individual having authority, in the 
interest of the employer, to hire, transfer, suspend, lay off, recall, promote, 
discharge, assign, reward, or discipline other employees, or to adjust their 
grievances, or one who does effectively recommend such action, or whose prin- 
cipal function is responsibly to direct other employees, if in connection with 
the foregoing the exercise of such authority is not of a merely routine or 
clerical nature, but requires the use of independent judgment.” 

The precise effect of the proposed amendment can be seen graphically by 
setting out the present definition as contained in section 2(11), with changes 
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shown by placing deletions in brackets and new material in italic, as follows: 

(11) The term ‘supervisory’ means any individual having authority, in the 
interest of the employer, to hire, transfer, suspend, lay off, recall, promote, dis- 
charge, assign, reward, or discipline other employees, [or responsibly to direct 
them] or to adjust their grievances, or [effectively to] one who does effectively 
recommend such action, or whose principal function is responsibly to direct 
other employees, if in connection with the foregoing the exercise of such au- 
thority is not of a merely routine or clerical nature, but requires the use of 
independent judgment.” 

The section-by-section analysis accompanying S. 505 recites that: 

“Section 605: Amends the definition of the term ‘supervisor’ contained in 
present law so as to clarify that only those whose principal duties are to recall, 
discharge, promote, etc., are to be classed as supervisors for purposes of the 
law.” 

In essence, this proposed redefinition would require that, for an individual 
to be excluded from coverage under the act on the ground that he is a super- 
visor, his supervisory authority actually must be exercised; and responsible di- 
rection of other employees must be his principal function. Stated most simply, 
it would replace the present authority test with a narrow performance test. 
Merely having authority to make recommendations or “responsibly to direct 
other employees” would not be sufficient. Actual recommendations would have 
to be made, and “responsibly to direct other employees” would have to be the 
individual’s principal function. 

It is apparent that this amendment would result in the inclusion in rank- 
and-file bargaining units of numerous persons who are vested with supervisory 
authority and are regarded by their employers as their first line of manage- 
ment. 

Viewed in the light of our firsthand experience with a supervisors’ union, this 
proposed tampering with a definition that has been well understood and effec- 
tive for over 11 years would be a dangerous step backward. 

Our concern over this proposal is not conjectural. It stems from actual ex- 
pose to the disruption of industrial relations that inevitably occurs when a s°g- 
ment of management is placed arbitrarily on the labor side of the hyphen in 
the labor-management relationship. 

In 1941, Ford Motor Co. entered hopefully into what turned out to be a dis- 
appointing experiment. It recognized and bargained for the next 6 years with 
the Foremen’s Association of America. 

Details of the company’s experiences were set forth in a statement on 
“Unionization of Foremen at Ford Motor Co.” given before the Senate Commit- 
tee on Labor and Public Welfare on February 16, 1949, by Mr. William T. Gos- 
sett, vice president and general counsel of the company. 

Again, on April 15 and 16, 1953, Mr. John S. Bugas, vice president, industrial 
relations, of the company, gave testimony before the Senate Committee on Labor 
and Public Welfare and also the House Committee on Education and Labor, 
setting forth the company’s unfortunate experience with unionization of super- 
visors and its views on revisions to the National Labor Relations Act which 
then were pending before the Congress. 

At the present time also, it is our firm conviction that this proposed relaxa- 
cion of the supervisory exclusion is unnecessary and unsound. 


1. A CHANGE IN THE DEFINITION OF “SUPERVISOR” IS NOT NEEDED 


Except for the phrase “or responsibly to direct them,” the present definition 
is substantially similar to that generally used by the National Labor Relations 
Board in defining supervisors before enactment of the 1947 amendments. Thus, 
this language has withstood the test of many years and the countless bills to 
amend or delete the definition upon which Congress has not seen fit to take 
action. 

Objections to this definition have emanated almost exclusively from union 
quarters. Criticism has usually centered around claims that (1) the National 
Labor Relations Board has expanded the definition beyond its original intent so 
as to exclude many employees whose functions are not supervisory in nature, 
or (2) the definition itself is too broad, thus excluding many nonsupervisory 
employees. 

Neither of these contentions, in our view, is warranted or has any founda- 
tion in fact. As to the first claim, many employers in the years immediately 
following enactment of the 1947 amendments urged the NLRB to broaden 
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widely the kinds of employees to be considered supervisors, but the Board has 
not departed to any great degree from its prior holdings. On the contrary, 
a review of NLRB decisions indicates that the Board, if anything, has leaned 
over backward to avoid expanding the definition or giving too broad an inter- 
pretation. 

The second claim, that the definition itself is too broad, is equally untenable. 
The present definition provides a workable guide that is neither too broad nor too 
narrow for the purpose it serves. The act applies to a multitude of establish- 
ments, both large and small, which are engaged in all types of operations and 
activities. Thus, there necessarily is a wide variety of ways in which the 
supervisory function is accomplished. No statutory definition is possible which 
could be applied in all of these situations and still be so clear and precise as to 
leave no room for argument. Nevertheless, the present definition, quite prop- 
erly based on responsibility for the work of others, has been applied for over 11 
years by the Board in a manner which clearly refutes the contention that per- 
sons who are not truly supervisory employees have been excluded improperly from 
coverage under the act. 


2. THE PROPOSED CHANGE WOULD CONFUSE RATHER THAN CLARIFY 


Enactment of the proposed revisions to the definition would be analogous to 
the opening of Pandora’s box. It would loosen a new flood of confusion and liti- 
gation. This is the very effect which the proposed revision is purported by its 
proponents to eliminate. 

Thousands of collective bargaining agreements in force today make reference 
to the definition of supervisor as contained in the act. Others paraphrase its 
language for the purpose of excluding supervisors from bargaining units in con- 
formance with the act or defining those employees whom the union will refrain 
from organizing or attempting to organize. Any narrowing of the definition as 
proposed in section 605 inevitably would create new problems, doubts, and 
disputes. 

First, unions may be expected to claim that revision of the statutory defini- 
tion referred to in many collective bargaining agreements automatically would 
include numerous additional employees in these bargaining units. Undoubtedly, 
new union bargaining demands also would be asserted for the inclusion of ad- 
ditional employees in the bargaining unit. In both situations, disputes and con- 
fusion would ensue which would involve extended litigation and would bring 
about a rash of disputes and strikes. 

Second, any narrowing of the definition might prompt the NLRB under a 
policy of extremely narrow construction of the supervisory exclusion provision to 
view such change as a broad directive to bring numerous other supervisory em- 
ployees under the act, even though there has been no question whatever about the 
propriety of their exclusion up to now. Thus, many categories of supervisors who 
have genuine supervisory authority in industry or business today might become 
union members or subjects against their will and to the serious detriment of the 
efficient management of their company. The obvious abuses that would flow from 
this situation are precisely those which the 1947 amendments succeeded in 
eliminating. 


3. THE PROPOSED CHANGE WOULD ADD TO, RATHER THAN REDUCE, THE NUMBER OF 
NLRB CASES 


In the majority report of the Committee on Labor and Public Welfare on 
this proposal in 1958 (Report No. 1684, 85th Cong., 2d sess.) the following is 
stated at page 27: 

“* * * Tt is not our intention to reopen the controversy as to whether the 
policy of excluding supervisors from the act’s coverage is wise or unwise. We 
merely seek.to clarify the definition so as to eliminate the confusion in its ap- 
plication which has been the subject of many cases, particularly in representa- 
tion election proceedings.” 

Proponents of the bill seem to assume that the number of Board cases applying 
the existing definition is an indication that the definition is faulty. This assump- 
tion is erroneous. As early as 1949, the Court of Appeals for the Sixth Circuit 
stated that the definition of supervisor in section 2(11) is plain and unambiguous 
(Ohio Power Co. v. NLRB, 176 F. 2d 385, 387 (6th Cir., 1949))}. The reason for 
the number of cases on this question lies not in any fault with the definition but 
in the necessity for findings of fact to which to apply any definition. No matter 
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what statutory definition is devised, there inevitably will be numerous cases in 
which it will be necessary to determine the fact question as to whether par- 
ticular individuals are encompassed by the definition. 

Wherever the line is drawn in defining supervisors, there will be borderline 
cases Which must be decided by the Board. Nothing can be accomplished toward 
facilitating Board proceedings by moving the borderline. The many cases under 
the present definition which have burdened the Board have now been decided. 
The meaning of the present definition is well settled and clearly understood. The 
proposed change in definition would require many more cases to settle how the 
new definition should be applied in particular fact situations. Many of the 
issues already decided by the Board would be brought before it again so that 
the proposed change would burden the Board with more rather than fewer 
cases. 


4. THE PROPOSED CHANGE WOULD DISRUPT SOUND LABOR-MANAGEMENT RELATIONS 


In his statement introducing S. 505 to the Senate. Senator Kennedy said, 
“This is primarily a labor-management reform bill, dealing with the problems 
of dishonest racketeering—it is not a bill on industrial relations, dealing with 
the problems of collective bargaining and economic power. The two areas of 
legislation should not be confused or combined.” 

It is difficult to envision how the proposed revision of the definition of 
“supervisor” in the act would contribute in any way to the stated purpose of the 
bill. On the other hand, this segment of the bill clearly is a long step in the 
wrong direction from the standpoint of sound collective bargaining and industrial 
relations. It would be a barrier rather than a bridge to the harmonious relation- 
ship that the act is intended to foster. 

In our previous statements referred to earlier, we pointed out at length the 
perils to industrial harmony that result when conflicts arise over the authority 
vested in supervisors by management, on the one hand, and the authority as- 
serted by a labor union over union members or subjects who are supervisors, on 
the other. 

Without reiteration in detail at this time, it is important to emphasize that 
such conflicts arise from the bare existence of authority in the supervisor as well 
as from the actual exercise of such authority. The essence of the problem is 
qualitative, not quantitative. The pending bill would make the actual exercise 
of authority determinative. But it is the possession of authority to supervise, 
rather than the frequency of overt manifestations of such authority in the forms 
enumerated in the proposed amendment, that is the essential element in consid- 
ering whether an irreconcilable conflict would be created by forcing individuals 
with supervisory authority into a unit with rank-and-file members lacking any 
supervisory authority. In brief, persons with supervisory authority should not 
be compelled to choose between exercising that authority in the interest of the 
management and subordinating that authority at the behest of union officials. 

Substitution of the proposed narrow performance test for the present broad 
authority test would seriously impair the effectiveness of the supervisory exclu- 
sion. In our view such impairment would be most unwise because it would force 
supervisers into unions and lead to intolerable situations. 


CONCLUSION 

In summary : 

1. A change in the definition of ‘“‘supervisor” is not needed. 

The existing definition of the term “supervisor” in the act has been adequate 
to eliminate abuses and problems-which existed prior to its enactment in 1947. 
It has been construed narrowly by the NLRB in the intervening 11 years so as 
not to expand the definition beyond the original legislative intent and it has 
served its purpose well. 

2. The proposed change would confuse rather than clarify the status of super- 
visors under the act. 

The meaning of the present definition is well settled by reason of numerous 
NLRB and court decisions. It has formed the basis for defining the bargaining 
unit in many thousands of collective bargaining agreements. 

3. The proposed change would add to, rather than reduce, the number of 
NLRB cases. 

The proposed revision of this definition would not accomplish its intended 
purpose of facilitating NLRB action, but would result in confusion, doubt, new 
areas of dispute, and a new flood of litigation. 
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4. The proposed change would disrupt sound labor-management relations. 

By placing persons with supervisory authority in rank-and-file bargaining 
units, the proposal would put them squarely in the middle of the irreconcilable 
conflict between their supervisory obligations and the incompatible and strictly 
partisan objectives of unions. 

We strongly urge, accordingly, that the definition of the term “supervisor” as 
it now appears in section 2(11) of the act be retained. 





STATEMENT OF THE NATIONAL ASSOCIATION OF HOME BuILDERS, BY CARL T. 
MITNICK, PRESIDENT 


The National Association of Home Builders is a trade association representing 
over 40,000 members in the United States through its 320 local and State affiliated 
home builder associations. This association estimates that NAHB builder mem- 
bers produce more than 86 percent of the single-family homes constructed each 
year in the metropolitan area in this country. The homebuilding industry has 
constructed over 14 million single-family homes since the end of World War ITI. 

In completing this large volume of construction, the homebuilding industry 
has employed hundreds of thousands of building tradesmen each year. We 
estimate that at least one man-year of on-site labor and approximately 144 man- 
years of off-site labor is required in the construction of a single unit each year. 
Thus in the past year of 1958, the construction of 1,200,000 single-family homes 
produced by our industry has meant the employment of 1,200,000 workers em- 
ployed in off-site labor such as the manufacture and distribution of building 
materials and products. 

The total volume of this new-home construction accounted for 37 percent of 
all construction put in place last year. All other types of public and private 
building construction accounted for only 27 percent of the total, public utilities 
accounted for only 12 percent, highways accounted for only 11 percent, and all 
other types of new construction accounted for only 13 percent. These figures 
moreover only cover new construction. In addition to the $18.7 billion spent 
on new-home building last year, there was more than 7 billion spent in the 
home rehabilitation market. 


LABOR RELATIONS IN HOMEBUILDING 


Although the homebuilding industry accounts for a large and important 
segment of total construction put in place in any one year, the typical home 
builder is a small businessman. We estimate that over 80 percent of all 
NAHB members build 50 homes per year or less. This means that this typical 
homebuilder accounts for an overage work force of 50 men or less for on-site 
labor. 

Collective bargaining in the homebuilding industry, however, is carried on 
through mutliemployer associations, usually the local homebuilder association. 
In some areas of the country, these multiemployer units bargain together with 
other general contractor associations while in other areas of the country, they 
bargain only in behalf of their homebuilder members. In practically all cases, 
however, bargaining is carried on by the multiemployer association in behalf of 
its members and it is a rare case where a builder negotiates in his own behalf. 


PENDING LABOR LEGISLATION 


Most of the pending bills before this subcommittee concern the problems in- 
volved in the internal management of trade unions, the election of the officers, 
the financial accounting by these unions to their members and to the Federal 
Government and other regulatory features. 

There are several aspects of these bills, however, upon which we would like 
to direct our comments which are of direct concern to our industry, and in 
particular, section 603 of 8. 505. This section permits a builder primarily 
engaged in the building and construction industry to enter agreements with 
labor organizations although no representation election has been held to establish 
the unions majority status. 

This section would also permit a collective bargaining agreement in the 
building and construction industry to require union membership after only 7 
— of employment instead of the 30 days now required under the Taft-Hartley 
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In regard to these amendments, our association at its recent convention in 
Chicago has voted to record its opposition. I would like to comment on these 
two aspects of these Taft-Hartley amendments in order to make our position 
clear. 

In the fall of 1956, the Secretary of Labor appointed a special Construction 
Advisory Committee of construction employer and building trade union repre- 
sentatives to consider changes in the Taft-Hartley Act as it applies to the 
construction industry. This association was represented on that Committee. 
One of the recommendations unanimously agreed to at that time would provide 
for a certification of collective bargaining agreements in the building and con- 
struction industry under certain conditions. 


CERTIFICATION WITHOUT ELECTION 


The Committee recommended that the Labor Management Relations Act be 
amended to empower the National Labor Relations Board under certain circum- 
stances to certify unions in the building and construction industry as exclusive 
bargaining agents for employees in appropriate bargaining units. 

The main objective of this recommendation was to provide recognition to labor 
organizations in certain areas of the country where collective bargaining agree- 
ments have been negotiated by construction employer groups and building trades 
unions for a great number of years. 

In order to preserve the representation sections of the act, however, for areas 
of the country which would not meet the limited criteria set forth for this type 
of recognition, certain strong conditions were set forth. These conditions are as 
follows: 

1. That there is a substantial history of collective bargaining between the 
building trades union or unions and the employer association involved. 

2. That the benefits should not apply where tnere is no history of a collective 
bargaining relationship between the petitioning employer and the labor organi- 
zation prior to the current agreement. The committee did not feel that they 
should set up a new procedure to eliminate the representation sections of the 
act for the building and construction industry, but only to provide a method of 
certification for building trades unions in thcse areas of the country where 
bargaining had been negotiated for a long period of time. 

3. That the procedure should not apply where an employee or group of em- 
ployees or any individual or labor organization action in their behalf alleges 
and the Board finds that a substantial number cf employees presently employed 
by the employer in the bargaining unit assert that the labor organization is not 
representative as defined in section 9(a). This stipulation provided a further 
safeguard to this new procedure. It would prevent an employer and a labor 
organization from attempting to use this new certification procedure in a situa- 
tion where the labor organization was not truly representative, even though it 
may have fulfilled the other conditions. 

4. That the petition for certification must be joint by both employer and em- 
ployee representatives and voluntary. Thus, even in those areas of the country 
where there had been a substantial history of collective bargaining, if both groups 
do not jointly agree to apply for such certification, then neither party unilaterally 
could use this new procedure. 

Since these safeguards are no longer contained in the certification without 
election procedure, we can no longer support such a legislative change. 

It is interesting to note further, that this recommendation unanimously agreed 
to by the committee in 1956-57 was no longer supported by the building-trades 
unions in their testimony during the 1958 session of Congress. 


INTERRELATION OF PROBLEMS IN BUILDING AND CONSTRUCTION 


The problem of providing a method for certifying a union in the building 
industry as the majority representative of the employees of an employer of a 
group of employers or all employers in any particular area where building and 
construction is underway is a difficult problem. It was the attempt of the 
Construction Advisory Committee to provide a solution to the problems involved 
in determining the majority of any group of employees. It is our position, how- 
ever, that no one section of these problems may be dealt with alone, as section 
602 of S. 505 attempts to do. 

The problems involved in applying the representation sections of the Taft- 
Hartley Act are also involved in the problems of defining the jurisdiction be- 
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tween various building trades employed at a construction site. For example, in 
conducting an election amongst one group of men employed at a construction 
site, or in any number of construction sites in a given area, who are performing 
carpentry work, where is the line to be drawn in deciding which employees shall 
be eligible to vote for certification of a carpenters’ union? Should a man who is 
applying lathes be eligible to vote in a carpenters’ unit, or should he be required 
to wait until the lathers’ union requests an election? Should a man who is 
nailing wood shingles on a roof be eligible to vote in a carpenters’ unit, or, even 
more difficult, should a man who is applying asphalt shingles to a roof be eligible 
to vote in a carpenters’ election? These questions, of course, are multiplied many 
times as jobs are studied in a building industry in order to determine an appro- 
priate bargaining unit for purposes of conducting a representation election. 

Although the problem of deciding who should be eligible to vote in a represen- 
tation election would not be involved in the procedure suggested in section 603 
of 8S. 505, the problems are nonetheless as real. If representatives of a particular 
union are certified by the National Labor Relations Board, then an official recog- 
nition is to be provided to the type of work undertaken by individual members 
of that union and thereby creating untold jurisdictional problems. 

The problem of determining representation in the building industry and the 
problem of determining jurisdiction between trades in the building industry also 
have a substantial impact on the secondary boycott and picketing sections of 
Taft-Hartley. Because of the difficulties in conducting representation elections 
in the building industry for the reasons indicated above, and determining the 
appropriate jurisdiction of the various building trades, many of the representa- 
tion problems arise under these sections of the act. The lack of an adequate 
representation and jurisdictional determination procedure frequently results in 
the resort to secondary boycotts to obtain representation or to obtain job as- 
signments. 

It is our position, therefore, that the problems of the building and construction 
industry should receive a concentrated study of all the problems which are 
interrelated by a special subcommittee of the special advisory committee to revise 
Taft-Hartley which has been appointed by the chairman of the subcommittee. 
We do not feel it is possible to separate these three major areas which are inter- 
related in the construction industry as section 603 of S. 505 attempts to do. 


FEDERAL-STATE JURISDICTION 


The committee is well aware of the problems which have resulted from recent 
Federal cases which have declared that the Congress has preempted the labor 
relations field from State regulation except in certain limited areas. Under the 
doctrine announced in the Garner* case, unless the Congress specifically states 
in a regulatory statute such as the Labor Management Relations Act that the 
States are free to act in certain areas covered by the law, the Federal law is 
all-inclusive and preempts that area of regulation entirely. 

The National Labor Relations Board has increased the seriousness of this 
problem by withdrawing its jurisdiction from certain areas of activity that had 
previously been considered within their jurisdiction although this jurisdictional 
problem has been modified somewhat in recent months by new jurisdictional 
standards. 

The result of these two actions is well known. Many activities which nor- 
mally were considered so local in character and would have gone to State courts 
have now been left without a remedy. Further, many of those activities pre- 
viously considered interstate and subject to the NLRB no longer met the Board’s 
jurisdiction standards, but do not have any standing in a State court. 

Unfortunately, for the building industry, many builders fall in either one or 
both of these categories. As indicated above, about 80 percent of our members 
build 50 homes a year or less which clearly does not fall within the NLRB’s 
jurisdiction standards. State courts, however, have been reluctant to assume 
jurisdiction in view of the decision in the Garner case. Here then is the perfect 
example of “no man’s land.” 

It is our position that this serious problem needs attention from this subcom- 
mittee. We feel that the limits of Federal preemption of an area such as the 
labor relations field should be clearly set forth in the statute. We do not feel 


1 Garner d/b/a Central Storage Co. v. Teamsters Local 776, 1953, 346 US. 485; T4 8. Ct. 
161. 
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that a preemption of that field should be presumed by the Congress unless the 
statute clearly so indicates. 

Secondly, we feel that the jurisdiction of the NLRB should be clearly set out 
in the statute creating the Board and not left to administrative discretion as to 
how much activity will be covered. 

Thirdly, we feel that there should be a certain amount of allowable concur- 
rent jurisdiction of the States in a field such as labor relations. The building 
industry has always been considered essentially local in nature and the pre- 
dominant amount of home building in this country, for example, does not now 
fall under the Board’s present jurisdiction standards. We feel it would be much 
more helpful to stable labor relations if state jurisdiction were preserved for 
this type of local activity. 


SEVEN-DAY UNION SHOP CLAUSE 


Section 603 of S. 505 also contains a povision to reduce the 30-day union shop 
clause to 7 days. This association is opposed to this revision. 

In recent rulings by the National Labor Relations Board, the construction in- 
dustry has been advised it must revise those hiring practices which do not com- 
ply with the union security provisions of the Taft-Hartley Act. Under these 
rulings, job applicants either referred by an exclusive hiring hall arrangement 
with a building trades union, or hired directly at the construction site by an em- 
ployer in the construction industry, may not be discriminated against because 
he is not a member of a union. 

The application of these rulings to the construction industry has resulted in 
the first major advances in applying the union shop principles to this industry 
since the act was passed in 1947. The revision of hiring practices in the build- 
ing industry as a consequence of these rulings has been a major factor in ter- 
minating discriminatory practices which have long plagued the building and 
construction industry. It has been of major assistance in operating a truly 
union shop principle in this industry. To cut down the union shop waiting 
period from 30 days to 7 days, however, would have a substantial adverse effect 
on the operation and administration of these newly revised hiring practices. It 
would shorten the union shop waiting period to such a short period that the re- 
sulting confusion would make it almost impossible to administer and super- 
vise nondiscriminatory hiring practices. 

It is the position of this association that in order to make the union shop 
clause effectively work in this industry the 30-day waiting period must be main- 
tained. 

DEFINITIONS CONTAINED IN 8. 505 


One section of S. 505 (sec. 605) would revise the definition of supervisor as 
it is now defined in the Taft-Hartley Act. 

This particular definition has resulted in a great deal of litigation in the Na- 
tional Labor Relations Board and the courts over a period of years. Just where 
to draw the line between management and employees is a difficult one of course, 
but after a long period of litigation the Board and the courts have finally set 
down certain guidelines which may be followed in regard to the definition. 

To change again this definition which has taken so long to arrive at would 
undoubtedly initiate another round of litigation in the NLRB and in the Federal 
courts. To do so without demonstrating that the present definition of supervisor 
is an unfair one would mean a needless round of litigation cases. We recom- 
mend, therefore, that the present definitions of supervisor remain unchanged. 


STATEMENT OF THE GEORGIA STATE CHAMBER OF COMMERCE 


The Georgia State Chamber of Commerce is a voluntary association made up of 
approximately 3,000 corporations, manufacturing and business firms, trade asso- 
ciations, local chambers of commerce and individual business people located 
throughout the State of Georgia. The State chamber represents within its mem- 
bership employers of approximately 163,500 Georgians. Many of these em- 
ployers presently have contracts with labor unions. Many others have had and 
are now having constant contact with union organizers and typical union organ- 
izational methods. 

The State chamber, through its governmental department, represents the politi- 
cal philosophy and thinking of a large segment of the population of Georgia. 
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Since the matters involved in the labor-management reform bill are of vital 
concern to the industrial growth and development of Georgia, the State chamber 
feels compelled to express its opinions on this matter. 

Request has heretofore been made for an opportunity to furnish a competent 
representative of the State chamber to testify before your subcommittee. By 
telegram dated January 29, 1959, this request was denied. You did, however, 
advise that you would receive and consider a written statement of our position, 
We respectfully request that you consider this as a statement of the position 
of the State chamber. 

The bill which is now pending purports to deal with racketeering and corrup- 
tion in the labor-management field and purports to establish laws and procedures 
whereby such racketeering and corruption will be properly regulated and even- 
tually eliminated. The revelations of the McClellan committee certainly demon- 
strate the necessity for legislation to accomplish these purposes. If this bill did 
accomplish these purposes it would have our wholehearted support. However, 
a close examination of this proposed legislation clearly shows that none of these 
purposes will be accomplished thereby. The restrictions or regulations which 
have been placed upon the unions are loose and contain many loopholes which 
will permit a continuation of the corrupt practices which have gone unchecked 
in the past. On the other hand, the bill contains punitive measures against em- 
ployers where there is no justification for the same. The bill very carefully 
avoids any infringement upon union activity in the organizing, political, and bar- 
gaining fields while at the same time it places severe restrictions and reporting 
requirements upon employers operating in the same areas. 

In addition to the above, there are certain sections of the bill which amend 
existing provisions contained in the Taft-Hartley law. These amendments have 
absolutely no connection with corrupt practices in the labor-management field 
and have no relationship to the other portions of the bill. They consist of drastic 
changes in the existing law all designed to benefit unions—not employees—not 
employers—not the public, but unions. For example, one of these amendments 
would permit economic strikers who have been permanently replaced to vote 
in a subsequent representation election to determine the bargaining agent for 
employees of a company with which they no longer have any connection. This 
obviously is contrary to our system of Government and fair play because it would 
allow individuals who have no interest in the representation to designate the 
bargaining agent for those who are presently employed. The amendment which 
redefines the term supervisor as it is presently found in the Taft-Hartley law is 
completely uncalled for and unjustified and designed entirely to undermine man- 
agement and provide more due#paying members for unions. There is no other 
purpose in this amendment and none has been offered. 

The overall bill in our opinion is a subterfuge and a fraud upon the American 
people. Its sponsors have ballyhooed it as a great labor reform bill which will 
eliminate corruption and racketeering in organized labor, but an examination of 
it shows that it does nothing more than pay lipservice to regulating the real 
racketeering in the labor movement, while at the same time containing numerous 
punitive measures against management which are wholly unjustified, unwar- 
ranted and unnecessary. 





STATEMENT OF WILLIAM W. MILLER oN BEHALF OF ILLINOIS MANUFACTURERS’ 
ASSOCIATION RE 8. 505 anp 8S. 748 


My name is William W. Miller. I am chairman of the industrial relations 
committee of the Illinois Manufacturers’ Association and am appearing here on 
behalf of that association. I am also vice president, industrial relations, of 
Stewart-Warner Corp., a member of the labor-management advisory committee 
to the institute of industrial relations of the University of Illinois, and a Demo- 
cratic member of the advisory committee to the department of personnel of the 
State of Illinois, a statutory position. 

The Illinois Manufacturers’ Association embraces in its membership prac- 
tically every representative manufacturing firm in Illinois—large, small, and 
medium size, engaged in a wide variety of production. However, the majority 
of our member firms employ a relatively small number of workers. For in- 
stance, 70 percent of our membership employ under 200 persons. Approximately 
30 percent of our member firms employ less than 20 persons. Therefore, the Illi- 
nois Manufacturers’ Association represents all types of manufacturing firms. 
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The association is particularly representative of the small units in the manu- 
facturing industry. 

As I pointed out to this committee last year, the association and its members 
have been shocked at the disclosures before the Senate Select Committee on 
Improper Activities in the Labor or Management Field of corruption and abuses 
of power engaged in by many labor leaders. We also feel that for many years, 
the abuses and excesses of many organized labor leaders have been jeopardizing 
the welfare of the public, the workers and the employer, and have, in many 
instances, even challenged the supremacy of our Government. 

The excesses on the part of labor union leaders are the inevitable result of 
the monopolistic power of labor union leaders. This power is made possible 
by two conditions: (1) the immunity of labor union leaders from the applica- 
tion of the Federal antitrust laws, and (2) the power of labor union leaders to 
force men and women to join labor unions and to remain in labor unions against 
their will in order to hold their jobs. 

The Illinois Manufacturers’ Association is convinced that unless legislation 
is enacted which will correct these fundamental evils in management-labor rela- 
tions, other legislation which may be enacted covering miscellaneous aspects of 
labor relations and the conduct of labor organizations will not result in any 
real and lasting benefit to the public, to the worker, and to the employer. 

I am not speaking in opposition to the provisions of these bills relating to re- 
porting by labor organizations and regulation of their internal affairs. We 
feel, however, that the provisions of the administration bill (S. 748) will give 
greater protection to union members. 

I wish to point out that we do not believe that any such legislation will cor- 
rect the basic cause of labor union abuses and excesses, which as I have stated 
we believe are the inevitable result of the monopolistic powers of labor union 
leaders. 

I wish to discuss the provisions of both bills which would amend the Taft- 
Hartley Act. 


ELIGIBILITY OF REPLACED ECONOMIC STRIKERS 


Both bills would strike out the provision of the National Labor Relations 
Act which provides that a striker who is not entitled to reinstatement is not 
eligible to vote on the selection of a bargaining representative. 

We are opposed to the repeal of this provision. If a strike is an economic and 
not an unfair labor practice strike, it has always been the law that strikers 
who have been permanently replaced are not entitled to reinstatement. There 
is certainly no reason why a striker who has no right to reinstatement should be 
allowed to have a voice in the choice of a bargaining representative. 

This is the section of the act that has frequently been referred to as a “union- 
busting” provision. There is no more justification for this characterization than 
there is for the repeal of the provision. 

When a union strikes a plant, the following rights are involved: (1) The right 
of the employees to strike, (2) the right of the employer to continue to operate 
his plant, (3) the right of other persons to seek work in the plant, and (4) the 
right of the striking employees to seek work elsewhere. 

There seems to be a philosophy developing in this country that only the right 
of the employees to strike and to seek work elsewhere are entitled to protection. 
Furthermore, the philosophy seems to be that labor organizations can engage in 
mass picketing, threats and coercion, and other illegal acts to prevent employers 
and third persons from exercising their rights. Fortunately, for many Illinois 
manufacturers, this philosophy does not prevail in Chicago, and many other 
Illinois municipalities where law is enforced fairly and impartially in labor 
disputes. 

The theory that replaced economic strikers, many of whom have jobs else- 
where, should be allowed to vote in a representation election is an example of 
this philosophy. 

ORGANIZATIONAL AND RECOGNITION PICKETING 


Under S. 505, so-called shakedown picketing would be an unfair labor prac- 
tice, and the mandatory injunction provisions would apply to such picketing. 

In the first place, the language of this provision of the bill is ambiguous. In 
the second place, it does not cover organizational and recognition picketing. 

The Illinois Manufacturers’ Association has repeatedly urged and recom- 
mended that organizational and recognition picketing should be made an unfair 
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labor practice unless the union has been certified by the National Labor Rela- 
tions Board. 

The provisions of the administration bill (S. 748) which would make it an 
unfair labor practice, also subject to mandatory injunction, for a union to 
engage in organizational and recognitional picketing where (1) the employer 
has recognized another union and a question of representation does not exist, 
(2) a valid election has been conducted within the past 12 months, (3) the 
union cannot establish a sufficient showing of employee interest in it as repre- 
sentative, and (4) picketing has been engaged in “for a reasonable period of 
time and an election has not been conducted,” would, if enacted, go far toward 
correcting the evils of recognition and organizational picketing. 

It should be noted that recognition and organizational picketing is one of the 
organizing tactics of the Teamsters Union. Frequently, this union attempts to 
organize the employer without even contacting the employees. The provisions 
of S. 748 would afford mandatory injunctive relief in most of these cases. 


“NO MAN’S LAND” PROVISIONS 


The bills each contain provisions covering this question. 

Under S. 505, the National Labor Relations Board would be required to assert 
jurisdiction over all labor disputes arising under the National Labor Relations 
Act, except where jurisdiction is ceded by agreement with a State agency under 
specified conditions. 

We do not believe that this amendment would be workable. 

S. 748 would authorize the Board to decline, by rule or otherwise, to assert 
jurisdiction over cases where, in its opinion, the effect on commerce is not 
sufficiently substantial. State agencies and courts would be permitted to act 
in such cases. 

This provision, while not objectionable in itself, does not attempt to solve the 
Federal preemption doctrine as established by the Supreme Court of the United 
States. In fact, it indirectly writes the doctrine of Federal preemption into the 
Act. 

We believe that the National Labor Relations Act should be amended in such 
a manner as to make it clear that the States have power to enactment laws 
relating to such matters as misdemeanors, breaches of the peace, the right of 
employees to work free from harm or injury or threats, sitdown strikes and the 
like, so long as such laws are not in conflict with specific provisions of the 
National Labor Relations Act. 


CHANGE IN THE DEFINITION OF SUPERVISORS 


S. 505 modifies the definition of supervisor in the National Labor Relations 
Act. The language of the present act has been tested in the courts and em- 
ployers and unions alike know what classes of persons are supervisory employees. 
The proposed amendment will inevitably result in confusion until the new 
language has been interpreted by the courts. 

I submit that the language of the present act should not be changed. 


SECONDARY BOYCOTTS 


S. 748 would extend the boycott provisions, including those relating to manda- 
tory injunctions, to (1) coerce employers directly to cease or agree to cease 
doing business with another, (2) inducement or encouragement of individual 
employees, and (3) concerted activities against, or coercion of, secondary 
employers who don’t come within the act’s definition of “employer,” such as 
railroads and municipalities. 

This provision would strengthen the secondary boycott provisions of the act. 
We feel that this amendment is desirable. 


BUILDING AND CONSTRUCTION TRADE UNIONS 


Both bills contain special provisions relating to the construction trades. 
We are opposed to the provisions of both bills. We feel that once one ex- 
ception is made, the door is open for further amendments. 
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BARGAINING DURING LIFE OF CONTRACT 


S. 748 would change the existing law so that in the absence of an appropriate 
reopening provision, a party to a collective bargaining agreement need not 
pargain on changes in the terms and conditions of employment whether or not 
such terms and conditions are embodied in the contract. 

It has been held by the courts that an employer has a duty under the present 
Jaws to bargain during the life of the contract on subjects not embodied in the 
contract. 

We feel that this is a desirable amendment. It will help promote stability in 
employer-employee relations. 

As I stated before, the Illinois Manufacturers’ Association believes that in 
order to secure effective relief from existing abuses by labor union leadership, 
union power must be controlled. 


EQUAL APPLICATION OF ANTIMONOPOLY LAWS 


The existing immunities to labor unions under the Clayton and Norris-LaGuar- 
dia Acts should be repealed. Under these Federal laws, unions are free to form 
huge monopolistic combinations of labor, and to interfere with and restrain 
interstate commerce without legal restrictions, regardless of how serious the 
penalty to the public and to the national economy might be. The courts have 
held that unions enjoy immunity under the law and can engage in restraint of 
trade and other monopolistic practices. The same acts, if engaged in by industry, 
would be illegal. 

Unions have been alert to take full advantage of the privileged status granted 
to them. They have grown to be large and wealthy, and to wield great political 
and economic power. Labor unions are big business. They control many billions 
of dollars of our national wealth. 

The antitrust laws should be applied equally to all who engage in monopolistic 
activities which militate against the public interest, including elimination of the 
immunity to labor union leaders from legal prohibitions against conspiracy, 
monopoly, and unreasonable restraint of trade which apply to industry and 
business. 

COMPULSORY UNIONISM SHOULD BE ELIMINATED 


Section 8(a)(3) of the National Labor Relations Act which permits a union 
shop contract should be amended to prohibit compulsory unionism. 

Freedom of choice to join or not to join a labor union, or any other organiza- 
tion, should be guaranteed to every individual, the same as the other basic 
freedoms which are guaranteed by the Federal Constitution—the right of free 
speech, assembly, free press, and freedom to worship. The Constitution guaran- 
tees that each individual is free to act for himself. Compulsory unionism violates 
this basic freedom. 

When a worker must belong to a union in order to hold his job, he has little 
effective action available to him to protest corrupt or dictatorial practices on 
the part of his union representatives. Union officers possess so much power over 
the lives and the jobs and the pay envelopes of the rank-and-file members that the 
members are practically helpless to resist. 

Compulsory unionism furnishes the element of control which is essential to 
complete monopoly. As the worker’s job depends upon his membership in good 
standing in the union, the union has complete control over the worker. The 
worker loses his freedom of independent action. 

As I have heretofore pointed out, the Illinois Manufacturers’ Association rec- 
ommends in addition to equal application of antitrust laws and the elimination of 
compulsory unionism (1) that the doctrine of Federal preemption should be modi- 
fied, (2) that the secondary boycott provisions of the act should be strengthened, 
(3) that organizational and recognition picketing and strikes should be made un- 
fair labor practices and the mandatory injunction provisions should be extended 
to cover such activities. We further recommend (4) that there should be a 
prohibition against the use of union dues in partisan political campaigns and 
(5) that there should be a prohibition of featherbedding restrictions on output 
and other production restrictions. 


I wish to thank you for the opportunity of presenting our views to the 
colomittee. 


59- 50 
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STATEMENT OF TYRE TAYLOR, GENERAL COUNSEL, SOUTHERN STATES INDUSTRIAL 
CoUNCIL 


I appear here pursuant to a declaration of policy adopted by the council’s 
board of directors meeting in Hot Springs, Va., on May 29-31, 1958. I should 
like, with the consent of the committee, to insert the pertinent section of this 
declaration, entitled “Labor Relations,” in the record at this point. 

Commenting first on the Kennedy-Ervin bill, we feel—as we felt last year 
about the similar Kennedy-Ives proposal—that its labor reform provisions are 
so lamentably weak and watered down as to be almost worse than no bill at all. 
In the light of the shocking disclosures of the McClellan Committee, it seems to 
us a case of the mountain laboring mightily and bringing forth a mouse—a pe- 
culiarly deceptive littke mouse which might mislead the public into thinking 
that Congress had done a real cleanup job when, in fact, it had scarcely scratched 
the surface. 

For example—and as Senator Goldwater has already pointed out—S. 505 
fails to carry out several of the most important of the McClellan committee labor- 
reform recommendations. Among those mentioned by Senator Goldwater are 
authorization to the States to exercise jurisdiction over labor cases which NLRB 
has refused to entertain: imposition of a fiduciary status on union funds and 
union Officials handling those funds; and provision for democratic voting proe- 
esses for unions on important matters other than the election of officers. All 
of these were recommended in the McClellan committee interim report which 
was approved by both Senators Kennedy and Ervin. 

Still other weaknesses in the bill as a labor-reform measure include its failure 
to take care of the matter of reprisals ; its ignoring of the fact that many unions— 
perhaps a majority—do not have constitutions; its failure to provide for any 
semblance of due process in hearings before union tribunals; its failure to pro- 
vide for even minimal accounting standards; and so on. As I have stated, even 
asa union reform bill, 8. 505 is woefully weak. 

Another observation which might be made at this point is that the bill is 
a hodgepodge. Laws providing for the policing of the internal affairs and 
management of unions have little if anything in common with the regulation of 
collective bargaining, such as is provided for in Taft-Hartley and the two 
should not be thrown together in the same bill. 

Senator Kennedy himself has practically admitted as much. On January 20, 
1959, he told the Senate: 

“This is primarily a labor-management reform bill, dealing with the problem 
of dishonest racketeering—it is not a bill on industrial relations, dealing with 
the problems of collective bargaining and economic power. The two areas of 
legislation should not be confused or combined.” 

No doubt Senator Ervin had the same considerations in mind when he said 
upon two occasions recently that he hoped the bill’s provisions for amendments to 
Taft-Hartley would be dropped. 

But the desirability of avoiding a hodgepodge is not the only or even the 
main reason for separating these bills. 

We all know that it is extremely improbable that Congress would amend Taft- 
Hartley twice at the same session. What is far more likely to happen if you 
tack the Taft-Hartley amendments on to labor reform is that other urgent issues, 
including closing the secondary boycott loopholes, picketing for organizational 
purposes, and the whole matter of the union monopoly power will become bogged 
down in a morass of controversey and there will be no action at all on them this 
year. I know that Senator Kennedy has promised that a broader overhauling of 
Taft-Hartley would receive consideration at this session and that a committee 
of labor law experts has been appointed to study that act and make recommenda- 
tions. Granted—as we do grant—that Senator Kennedy’s promise is sincere 
and that he is acting in the best of faith, we nevertheless remain of the opinion 
that the most effective way to kill off any further amendment of Taft-Hartley 
this year or next is to pass §. 505 with the Taft-Hartley amendments in it. And 
this, of course, is why the labor leaders are for it. 

The administration bill is also a hodgepodge, but goes somewhat beyond 
Kennedy-Ervin and deals with such things as organizational picketing and 
secondary boycotts. But—like S. 505—it totally ignores the most glaring of 
all the evils of modern unionism. I refer, of course, to that built-in automatic 
everworking generator of inflation—-union monopoly power. 

Left totally unmentioned and untouched are such practices as union price 
fixing (milk, laundry, and dry cleaning) ; division of territory where goods may 
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1 be sold (as in New York and Chicago) ; erecting protective tariffs around com- 
munities and creating scarcities; establishing regional monopolies (as in elec- 
te trical equipment in New York); banning products and more efficient processes 
d (as in the case of factory-glazed window glass) ; featherbedding (as in the case 
- of typesetting, trucking, theaters, and orchestras) ; limiting competition (as in 
; the construction industry); limiting jobs (as in the building trades) ; denying 
- participation in the economic world to an employer simply because the union 
- does not like him (as in Crumboch case) ; unfair strikes and boycotts (as in 
il the Neon Products case) ; coercing nonunion workers (as in the Pleasant Farms 
to Dairy case) ; and so on and on ~-the list is well-nigh endless. - 
ini And for all these malpractices—malpractices which injure the public, em- 
ig ployers, and employees; malpractices which, if engaged in by any other in- 
~d dividuals or groups would bring swift and condign punishment the unions are 
practically immune to prosecution. As former Assistant Attorney General 
05 Thurman Arnold—who is certainly no enemy of the workingman—once pointed 
vr out toa congressional committee : é ; 
re “There is,” he said, “no right in the farmer which labor is bound to respect ; 
-B there is no right in the consumer which labor is bound to respect; and the inde- 
nd | pendent businessman has no right which | labor is bound to respect. In other 
| words, labor’s pressure on these groups is independent of any law whatever. 
ll It is entirely up to the will of the particular union.” 
ch Obviously, any remedial program which blandly ignores even the existence 
of these evils of modern unionism merely seeks to treat the symptoms of the 
re underlying trouble, rather than the basic cause. ‘ 
ae It is agreed by all except the union economists that the wage-price spiral is 
nv | one of the two prime inflationary forces now operating in this country, the other , 
ro being deficit spending by the Government. 
en As President Eisenhower put it at his press conference on November 6, 
“* * * T am convinced that the two principal spurs to inflation are, first, 
is the continuous wage-price spiral, and the other is unnecessary Federal spending, 
nd particularly Federal deficits of the size we had to face up to this year.” ; 
of With the dollar already down to 48 cents in terms of 1939 purchasing power 
wo and still declining, the exercise of restraint by both management and labor 
would seem to be in the high-time department. But labor says no—we are - 
20, going out for all we can get and the rest of the population be damned. 
All of which recalls to mind a recent statement by Mr. Bernard Baruch on 
em this overriding problem of inflation : 
‘ith “* * * There are too many special interest groups in America today and not 
_ of enough groups interested in America, which is something very special in the 
history of civilization. * * * 
aid “History and tradition tell us that great nations and civilizations have died 
sto | as much from internal decay as from external blows. Rome fell not because 
' the barbarians swarmed in but because the character of her citizens grew soft 
the } and their capacity for self-discipline waned. Will future historians come to 
the same conclusion about us?” 
aft- In conclusion may I say that the council is deeply gratified at reports that 
you Senator McClellan is considering introducing a bill which, among other things, 
Wes, would bring transportation unions under the antitrust laws. If passed, such a 
mal law would indeed be a tremendous step in the right direction. 
ged | Thank you. 
this 
gof | COMPULSORY AND MONOPOLY UNIONISM—INDUSTRYWIDE BARGAINING—STATE 
ttee CONTROL OF STRIKES AND PICKETING 
pes The council believes that the privilege of seeking and keeping employment, 
nion | with or without union affiliation, is a birthright of every American citizen 
tley guaranteed by the Constitution. 
And Under existing law permitting the imposition of the union shop the individual 
worker may be compelled to join the union in order to keep his job. Present law 
vond also permits industrywide bargaining and industrywide strikes. This further 
and | limits the worker's freedom of choice and gives to a few union officials the power 
y of to paralyze the industrial life of the Nation. To remedy this situation, at least 
atic | in part, the council advocates : 
1. That the States be allowed to exercise their constitutional authority to 
orice deal with strikes, picketing, and boycotts; 
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2. That Federal antitrust laws be made to apply to unions as they now apply to 
industry. The enormous growth of the labor monopoly due to the merger of 
the AFL-C10O makes this more imperative than ever ; 

3. That strikes be made subject to control of the bargaining unit by secret 
ballot of the membership after consideration of the employer’s last negotiated 
best offer ; 

4. That picketing for organizational purposes be made an unfair labor practice; 

5. That the compulsory checkoff of union dues be prohibited ; 

6. That all union officials be elected rather than appointed, such elections to 
be held regularly by secret ballot; 

7. The strict enforcement of the Corrupt Practices Act. 

The council further believes that the secondary boycott provisions of the 
Labor-Management Relations Act should be strengthened so as to comply with 
the original intent of Congress. 


STATEMENT BY THE AMERICAN PAPER & PULP ASSOCIATION CONCERNING 
S. 505 anno S. 748 


This statement is made on behalf of the American Paper & Pulp Association, 
the overall national association of the paper and pulp industry. 

This association firmly believes that there should be sound, constructive legisla- 
tion to meet the problems of corruption in the union leader-management field 
which were dramatically revealed by the hearings before the Senate Select Com- 
mittee on Improper Activities in the Labor or Management Field, commonly 
referred to as the McClellan committee. We subscribe to the thought expressed 
by Senator Kennedy that it is desirable to have early passage of a proper and 
effective measure which will protect workers, employers, honest union leaders, 
and the general public from the unscrupulous or dictatorial tactics of the few 
racketeers. 

As the subcommittee is well aware, S. 505 would be cited as the “Labor Man- 
agement Reporting and Disclosure Act of 1959.” If this citation did in fact 
accurately reflect the purpose and context of the bill, we could not quarrel with 
any of its various provisions. However, despite representation to the public, 
the press, and the rank-and-file union members that 8S. 505 is an antiracketeering 
bill, careful scrutiny of its provisions reveals that it transcends its stated purpose 
and in effect is an antiemployer bill in the way it would amend the National Labor 
Relations Act, as amended. 

Title VI of S. 505 deals solely with amendments to the Labor-Management 
Relations Act of 1947, as amended. This title has absolutely no bearing on the 
field of antiracketeering. For example, section 601 would amend the National 
Labor Relations Act in respect of jurisdiction of the Board. While section 602 
would, as Senator Kennedy points out, make it an unfair labor practice for a 
labor organization to conduct shakedown picketing, it fails to deal with the 
serious problem of blackmail picketing—a term applied to the picketing of an 
employer by a union that does not represent his employees. Section 603 would 
amend the National Labor Relations Act to deal with a problem relating to the 
building and construction industry. Section 604 would make a drastic change 
in the act to provide that permanently replaced economic strikers would have 
the right to vote in representation elections without any limitation of time. 
Section 605 would redefine the term “supervisor” for purpose of the National 
Labor Relations Act, so as to create problems in what is concededly a field involy- 
ing employees who are historically and legitimately considered an integral part 
of the management team. The practical effect of the proposed amended cefini- 
tion would be to throw management employees into the area of covered employees 
for purposes of unionization and negotiation. We believe that the defintion of 
“supervisor” presently embodied in section 1(11) of the National Labor Relations 
Act is a proper and satisfactory definition which should be retained without 
change. 

Title V of S. 505 sets forth various definitions and miscellaneous items in 
respect to titles I, II, III, IV, and V of the bill. We are unable to see the neces- 
sity for a number of these proposed definitions, inasmuch as they are more 
properly covered in section 2 of the National Labor Relations Act, as amended. 
For example, the term “Commerce” should bear the same definition as in section 
2(6) of the National Labor Relations Act; “affecting commerce” is defined in 
section 2(7) of the National Labor Relations Act; “employer” is adequately 
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covered in section 2(2) of the National Labor Relations Act; the term “employee” 
is defined in section 2(3) of the National Labor Relations Act (the definition of 
“employee” at section 501(e) of S. 505 would inject the element of uncertainty 
and confusion in what is otherwise an understood term, and be disruptive of 
good labor-management relations) ; and “labor organization” is thoroughly cov- 
ered at section 2(5) of the National Labor Relations Act. 

Senator Kennedy has suggested that the foregoing amendments are of a non- 
controversial nature. We must respectfully except to this contention. The 
primary purpose of any legislation in the antiracketeering field should be to 
insure the elimination of the practices and abuses disclosed by the McClellan 
committee. Two of the greatest evils presently permeating the labor-manage- 
ment field today involve blackmail picketing and secondary boycotts. In order 
to constitute a true antiracketeering bill, it is necessary that S. 505 should be 
amended in several respects, to eliminate these unethical and immoral practices. 

With respect to blackmail picketings, section 8(b) of the National Labor Rela- 
tious Act, as amended, should be amended to make it an unfair labor practice 
for a union to engage in or threaten to engage in organizational and recognition 
picketing where (1) the employer has recognized in accordance with the act any 
bona fide labor organization, and a question concerning representation may 
not be raised under section 9(c) of the act; (2) within the preceding 12 months 
a valid election has been conducted ; (3) the union cannot establish the existence 
of sufficient interest on the part of the employees in having it represent them; 
or (4) picketing has been engaged in for a reasonable period of time and an 
election under section 9(c) has not been sought or conducted. 

In addition, and no less important, S. 505 should be amended to extend the 
secondary boycott provisions of the National Labor Relations Act to (1) direct 
coercion of employers to cease, or agree to cease doing business with another: 
(2) inducement or encouragement of employees individually to refuse to perform 
services; and (3) to include within the ambit of the provisions secondary 
employers who do not come within the act’s definition of “employer.” Such 
an amendment should, of course, make it clear that the prohibitions would not 
extend to activities directed at secondary employers performing for a primary 
employer “farmed out” struck work, or those engaged at a common construction 
site with another employer with whom lawful labor dispute would exist with 
respect to wages, hours, or other working conditions of employees working at that 
site. 

We believe that in certain respects S. 748, the Labor-Management Practices 
Act of 1959 which is also pending before this subcommittee for its consideration, 
more properly can be termed an antiracketeering bill than S. 505. However, 
even S. 748 proposes some amendments to the National Labor Relations Act of a 
substantive nature which have no place in a true antiracketeering bill. 

It is our understanding that the chairman of the subcommittee, Senator Ken- 
nedy, has caused to be appointed a panel of nongovernmental experts who are 
charged with the responsibility of examining the entire area of the National 
Labor Relations Act, and possible amendments thereto, as they might be advocated 
by labor, the public, or management, and that this panel is to report to the Labor 
Subcommittee during April 1959. It is also our understanding that Senator 
Kennedy has given assurances that this subcommittee will conduct extensive 
hearings this year following the receipt of the panel report, and that a bill will 
be reported to the full Labor and Public Welfare Committee and from there to 
the floor of the Senate. 

In reliance upon this representation, we are firmly convinced that anti- 
racketeering legislation is a specific field of legislation which should stand apart. 
We therefore recommend to this subcommittee that only those amendments to 
the National Labor Relations Act which would specifically alleviate antiracket- 
eering problems, such as the ones proposed dealing with blackmail picketing and 
secondary boycotts, be incorporated in the antiracketeering bill, which this sub- 
committee will ultimately report to the full committee, and that action on other 
amendments to the National Labor Relations Act be deferred pending considera- 
tion of the entire act. 

The American Paper & Pulp Association has specific comments to make with 
respect to the first three titles of S. 505. 
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TITLE I. REPORTING AND DISCLOSURE 


We recommend that section 101(b) (3) of S. 505 be amended to strike $7,000 
and substitute in lieu thereof $2,500, which is the amount involving employers 
(see section 108(a) (2) ). 

Section 101(d) would permit the Secretary of Labor to exempt labor organiza- 
tions having fewer than 200 members with annual gross receipts of less than 
$20,000 from the requirements of reporting imposed by section 101(b). The 
hearings before the McClellan committee clearly indicate that many improper 
practices have taken place in units involving as few as 17 employees. The 
larger percentage of union leadership abuses occurred in the smaller units. The 
exemption of these smaller groups would not be a matter for the proper exercise 
of administrative discretion, even though such exercise would be vested in the 
Secretary of Labor. We therefore recommend section 101(d) be eliminated. 

We recommend that the scope of section 102(a) be broadened to include agents 
and independent contractors. This change would place the obligation imposed 
upon labor organizations in pari passu with those which would be imposed upon 


employers engaging consultants under section 103(a) and those obligations: 


imposed upon consultants by section 103 (b). 

We recommend the deletion of section 102(b) because of the vitiating effect 
which this subsection could have upon the requirements of 102(a). 

Section 103(a) (2) would impose unrealistic restrictions on the exercise of free 
speech by management in communicating with its employees, and we therefore 
recommend that section 103 (a) (2) be deleted. 

We recommend that section 105, which relates to recordkeeping requirements, 
be amended to require the retention of the records and accounts referred to 
therein for a period of 5 years. This suggested change would serve to remove the 
latent ambiguities which, of necessity, are always present when dealing with 
regulations as opposed to a basic provision of law. 

Sections 108, 109, 110, and 111, penalty sections: We recommend that in addi- 
tion to the penalties prescribed by these sections, there be incorporated in 
S. 505 an amendment which would have the effect of taking from an affected 
union its tax exemption under the Internal Revenue Code of 1954 and its right 
of access to the National Labor Relations Board where there is a failure by the 
officers, agents, employees, and independence contractors of such union to comply 
with any of the reporting and recordkeeping requirements of the act. Senator 
Kennedy has said that such provisions would “penalize the innocent as well as 
the guilty.” We respectfully suggest that this conclusion involves a non 
sequitur. If there is compliance with the reporting and recordkeeping require- 
ments of the act, obviously the loss of tax exemption and loss of access to the 
National Labor Relations Board provisions would have no application. 

Section 112 imposes criminal sanctions on employers for perfectly proper acts 
which are not even unfair labor practices in many cases. 


TITLE If. TRUSTEESHIPS 


We recommend that in section 202, the words “in accordance with the consti- 
tution of such organizations and” appearing at lines 22 and 23 on page 28 in 
S. 505, be deleted. 

We also recommend that the establishment and administration of trusteeships 
in accordance with section 202 be subject to the surveillance of an appropriate 
U.S. district court with a U.S. attorney charged with the responsibility for 
bringing the matter to the attention of the court. Obviously, provision should be 
made for the dissolution of such trusteeship at such time as would seem appro- 
priate to the court. 

TITLE III. ELECTIONS 


We recommend that section 305(a) of S. 505 be amended at line 19, page 37, 
to incorporate immediately following the word “arson,” the following: “any 
crime of violence which may amount to a felony in the State where committed.” 
The reason for suggesting the inclusion of such crimes is that there has been an 
unintentional omission on the part of the sponsors of S. 505 of crimes which, 
under most jurisdictions, may amount to a felony such as assault, rape, murder, 
and the like—crimes which are ordinarily considered bad in themselves, and not 
merely made bad because of the passing mores and folkways of a particular 
community. Hearings before the McClellan committee clearly indicate the desii- 
ability of, and the necessity for, the inclusion of the suggested language. 
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In summary, we respectfully urge this subcommittee properly to report favor- 
.bly to the full Senate Labor and Public Welfare Committee a bill incorporating 
the suggestions which we have heretofore made regarding S. 505. In addition 
to the detailed recommendations under titles I, II, III, and V, we recommend 
the deletion of title VI from the bill. We urge the incorporation of the two 
amendments dealing specifically with “blackmail picketing” and “secondary 
boycotts.” We urge the subcommittee to report a true antiracketeering bill and 
deal later in 1959 with the problems involving the National Labor Relations Act 
which are not germane to the present legislation. It should be the purpose of 
the subcommittee to develop an antiracketeering bill in the public interest, im- 
posing equal responsibilities on union and management leaders. Such a bill as 
we have suggested through the proposed amendments would be not only in the 
interest of the public but also serve to further the well-being of the rank-and- 
file members of our great labor organizations. We respectfully commend the 
distinguished members of the Labor and Public Welfare Committee and Senator 
McClellan and the members of his committee for their efforts to develop the 


symptoms of a disease which has been gnawing at the vitals of our economic 
and constitutional structure. 





STATEMENT OF GEORGE P. LirTLe, PRESIDENT NATIONAL ACOUSTICAL CONTRACTORS 
ASSOCIATION ON S. 505 


My name is George P. Little. I am the president of the George P. Little Co., 
Ine., Cleveland, Ohio, established in 1928. My company is in the acoustical con- 
tracting business and also contracts for the erection of movable partitions and 
the installation of Insulrock roof decks. 

The George P. Little Co. is a member and I am president of the National 
Acoustical Contractors Association. The association has nearly 200 members, 
each of whom is engaged in contracting for the application of prefabricated 
acoustical materials on ceilings in various types of construction. Our members 
are small businessmen. Gross annual billings vary from a few hundred thousand 
dollars to, in a few instances, several million dollars. 

This statement, prepared with the help and advice of our association’s legal 
counsel, is directed solely at section 603(a) of S. 505, and is submitted on behalf 
of the members of the National Acoustical Contractors Association. 

The labor experience of our members is as widely varied as the geographical 
locations in which they do business. Many of our members over the years 
have been faced with serious problems in the employment of competent trades- 
men to apply prefabricated acoustical materials. We quite frankly recognize 
that in many areas the use of some form of prehire agreement and hiring halls 
is desirable and beneficial to labor, to contractors, and to those for whom the 
work is being performed. We also recognize that the 30-day union shop pro- 
vision in the present National Labor Relations Act is not a practical period 
of time in many cases in our industry. Whether 7 days is the most desirable 
time limit is a question on which we offer no comment. 

We are deeply concerned, however, with the effect of the provisions of sub- 
paragraph (e) (3) and (4), proposed as an addition to section 8 of the Na- 
tional Labor Relations Act. 

By way of background to our further comments, we refer to the recent steps 
taken by the National Labor Relations Board and its General Counsel on union 
hiring halls and referral systems, and the general subject of de factor closed 
shop practices in the building and construction industry. We know from the 
reference on page 24 of Report No. 1684 of the Senate Committee on Labor and 
Public Welfare, accompanying S. 3974 in the 85th Congress, that that commit- 
tee was aware of these developments. We assume that present members of 
the committee are or will become fully informed on this subject. There has 
been an unmistakable improvement in existing practices in the building industry 
since the Board and its General Counsel opened their campaign to bring hiring 
practices within this industry into conformity with the act. The clarity and 
certainty of the Board’s position has promoted stability and harmony between 
employer and employee. We feel that the National Labor Relations Board is 
on the right track. Its efforts in creating a healthier relationship between con- 
tractors and employees in the building and construction industry will benefit 
the general public, which in the final analysis pays the bills. 

Our concern with the above-mentioned provisions of section 603(a) of S. 505, 
centers primarily upon what appears to us to be an inconsistency between the 
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current policy of the National Labor Relations Board and the suggested amend- 
ment to the act. The proposed amendment provides that it shall not be an 
unfair labor practice for an employer engaged primarily in the building and 
construction industry to make an agreement with a labor organization covering 
employees in the building and construction industry requiring the employer to 
notify the labor organization of opportunities for employment and to give the 
labor organization an opportunity to refer qualified applicants, or which specifies 
minimum training apprenticeship or experience qualifications for employment 
or provides for priority in opportunities for employment based upon length of 
service with the employer, in the industry or in the particular geographical 
area. There is no requirement in this provision that the union, in referring 
qualified applicants pursuant to such a contract, must do so on a nondiscrimina- 
tory basis without preference based on union membership. Nor does it provide 
that the employer must retain the right under such contracts to reject any 
job applicant referred by the union. Both of these requirements are fundamen- 
tal under existing National Labor Relations Board decisions in hiring-hall cases. 

It seems questionable to me that it is necessary to include in an amendment 
to the act statements that it is legal for employers in the building and construc- 
tion industry to rely upon union referrals for the supply of skilled labor and 
to agree with unions as to minimum qualifications and seniority to be utilized 
in such a referral system, as the Board apparently now is willing to recognize 
these practices as being legal under the present act. However, if it is deemed 
necessary to amend the act in this way, then there is at least an equal necessity 
of including the corollary safeguards prohibiting discrimination based upon 
union membership and requiring the employer to retain the right to reject any 
employee, which the Board now insists upon. The omission of these safeguards 
in such an amendment almost of necessity must be regarded as having 
significance. 

In our opinion writing into law that which is presently permitted while 
omitting existing limitations on such permitted action, may well be construed, 
either legally or as a practical matter, as a mandate from the Congress that 
such limitations are no longer required for compliance with the act, as amended. 
Such an interpretation placed upon the adoption of S. 505, would discourage 
the National Labor Relations Board’s efforts to correct existing illegal hiring 
practices. Such efforts might even be abandoned, or in the alternative might 
be thwarted by the courts as contrary to the newly announced policy of Congress. 

This amendment could result in complete domination of the supply of labor 
by strong, aggressive local unions. A referral by a union could well be con- 
sidered binding upon the employer, who would have no right of rejection. 
Union membership could become a criterion to referrals. It could become a con- 
dition precedent to the recognition of, or even to gaining, the minimum train- 
ing apprenticeship required and the experience qualifications demanded by the 
union prior to referral, thus effectively precluding all referrals of qualified 
nonunion men. 

We suggest that such an interpretation of the amendment proposed by section 
603(a) could be avoided by including as minimum criteria for hiring halls 
and union referral provisions of employment contracts in the building and 
construction industry the requirements set out in the Board’s decision in the 
Mountain Pacific Chapter of Associated General Contractors case (119 N.L.R.B. 
No. 126). The incorporation of these provisions would guarantee that there 
must be no discrimination based on union membership in making referrals, in 
fact as well as in theory, and that the employer must retain the right to reject 
any job applicant referred by the union. At the same time it would recognize 
the legality of a contract whereby the employer is required to notify labor 
organizations of opportunities for employment so that they may have a chance 
to refer qualified applicants for such employment, and contract provisions set- 
ting forth reasonable minimum training apprenticeship and experience qualifi- 
eations. Unless these basic safeguards are maintained as a foundation for 
legal hiring-hall practices, this legislation, in my opinion based upon many 
years in the building and construction industry, will create confusion and un- 
certainty to the detriment of labor, the contractor, and the general public. 

For these reasons we urge either that subsection (3) and (4) of section 
603(a) be eliminated from S. 505, or that the limitations laid down by the 
Board in the Mountain Pacific case be incorporated therein. 
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In view of the appointment of the Cox committee to consider the whole 
subject of changes to the National Labor Relations Act, it would seem to me 
to be appropriate to delete title VI of S. 505 in its entirety, and the subjects 
under this title made a part of that study. 

Thank you for your consideration of our views. 


STATEMENT OF FEDERICO BARELA, PRESIDENT OF THE ASSOCIATION OF STATE LABOR 
RELATIONS AGENCIES AND CHAIRMAN OF THE PUERTO Rico LABOR RELATIONS 
BoaRD 


As president of the Association of State Labor Relations Agencies and as 
chairman of the Puerto Rico Labor Relations Board, I am submitting this 
statement regarding the labor-management reform bill of 1959 (S. 505). 

The association is composed of the labor relations agencies of the States of 
Connecticut, Massachusetts, Michigan, New York, Oregon, Pennsylvania, Rhode 
Island, Wisconsin, the Territory of Hawaii, and the Commonwealth of Puerto 
Rico. 

It is altogether plain that the premise for the bill is the necessity that labor 
organizations, employers, and their officers adhere to the highest standards of 
responsibility and ethical conduct in administering their affairs, particularly 
as they affect labor-management relations. Accordingly, its chief aims are 
prevention of corruption, improper practices, and collusive conduct as they 
relate to activities of unions, employers, labor relations consultants, their 
officers, and their representatives. 

The Association of State Labor Relations Agencies indeed shares with the 
sponsors and advocates of the bill these aims that would make for both sound 
and wholesome labor-management relations. The association in its delibera- 
tions, as well as in resolutions adopted by it, has deplored such evil practices. 
Is it possible for anyone to be more concerned with such evil practices, corrup- 
tion and unethical conduct as unearthed by the McClellan committee than gov- 
ernmental labor relations officials such as make up the membership of the 
association, whose duty it is to promote sound labor-management relations? 

While agreeing with the aims of bill S. 505 I shall confine myself to (1) the 
existence at the present time of an area in which thousands of labor disputes 
are subject to neither Federal nor State regulation, with the parties, therefore, 
deprived of a forum for labor disputes, (2) the continued existence of such a 
“no man’s land” even under the present terms of this bill, (3) the inability of 
State governments to regulate labor disputes in the domain of enterprises pre- 
dominantly and wholly local in character, and (4) proposed remedies that are 
predicated on the urgent and compelling necessity that Congress immediately 
enact appropriate legislation, if congressional intent is not to be thwarted. 

The existence of a “no man’s land” in the field of labor-management relations 
is a result, first, of self-limiting exercise of jurisdictional discretion by the 
National Labor Relations Board, and, second, a decision of the United States 
Supreme Court in the oft cited Guss case and companion cases.” 

Rver since its creation, the National Labor Relations Board has assumed, and 
now at present with judicial sanction,’ that it has discretion to decline jurisdic- 
tion over labor disputes which, though within its statutory reach, do not affect 
interstate commerce sufficiently to warrant the exercise of Federal power. Prior 
to 1950 the National Labor Relations Board proceeded in a case-to-case fashion 
as to where to assert its statutory power. In 1950 and 1954, and again in 1958, 
the National Labor Relations Board, to minimize confusion regarding its juris- 
diction, among other reasons, established jurisdictional standards in terms of a 
variety of dollar-volume of business, determining thereby those enterprises over 
which it would and would not regulate. The areas left thus with no Federal 
Board regulation have been, and are still at present, indeed consequential. Con- 
sistently, such self limitation in the exercise of discretion of its statutory power 
was on the grounds that labor disputes not taken in hand on the basis of the 
established yardsticks were predominantly local in character, and as such did 
not warrant the application of Federal power. 





‘ G@uss v. Utah Board, 353 U.S. 1; San Diego B.T.C. v. Garmon, 353 U.S. 26; Amal. Meat 
Cutters v. Fairlawn, 353 U.S. 20 


7 N.L.R.B. vy. Denver Building Trades Council, 341 U.S. 675. 
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On the other hand, the Court in the Guss case held that all labor disputes 
that affected commerce came under the National Labor Relations Act, and as 
such are of the exclusive jurisdiction of the Federal Board, even though the 
latter declined to assert its jurisdiction for whatever reasons, unless there were 
eessions of jurisdiction by the National Board in conformity with the proviso 
of section 10(a) of the Federal Act. Thus, the Court foreclosed any regulation 
by the States in labor disputes that the Court deemed affected commerce regard- 
less of the National Labor Relations Board’s refusal to regulate. 

The inherent danger that lies in leaving a considerable area of labor disputes 
without any regulation is manifest. On this the committee, of course, needs no 
extended comment; its attention has been called to this matter in the past. 
Preclusion of State regulation where the National Labor Relations Board re 
fuses to assert its powers openly invites the flourishing of collective bargaining 
of the unrepresentative and collusive type that cannot but be pervaded with just 
the very evils that bill S. 505 proposes to prevent. 

Up to now, in neither the Wagner or the Taft-Hartley Acts, except for dubious 


abstractions such as “in commerce” or “affecting commerce”, etc., has Congress’ 


set down with any degree of particularity the reach of the preempted Federal 
power intended by it. In this respect bill S. 505 follows suit. 

If we assume that the “no man's land” is an area declined by the National 
Board but having a substantial impact on interstate commerce, there is yet 
another, and also extensive, area of labor disputes predominantly local in char- 
acter where application of State labor relations law is in litigious issue without 
end. Clearly, this presents a compelling and urgent necessity for Congress to 
define, or at least clarify, the reach of the Federal power in the field of labor. 
For the National Board, as in the past, will continue to make interpretations 
of Federal boundaries on the basis of the vague “commerce” terms. As a matter 
of law such determinations are not binding on the courts of the land, and the 
reach of the Federal power will of necessity continue to devolve, as at present, 
upon the courts on a case-to-case, court-to-court basis that necessarily will make 
for continued amassing of the already immense litigation that makes impossible 
effective regulation of innumerable labor disputes. 

Heretofore, the United States Supreme Court, in upholding Federal power 
as it relates to “affecting commerce,” has yet to set forth a commanding defini- 
tion of the concept as distinguished from Iecal commerce. Thus, the boundary 
lines for regulation by both the Federal and State Governments in what we can 
assume to be their respective domains are seriously in perplexing doubt. I 
speak of “respective domains,” though they remain dubious abstractions in the 
real world of labor-management affairs, only because the Supreme Court of 
the United St»tes hos allnded to them. The Court in the Guss case of March 
1957 referred to “unquestioned State jurisdiction.” In the Garner case* the 
Court in December 1953 said, “the National Labor Relations Board leaves much 
to the States though Congress has refrained frem telling us how much.” 

Nonetheless, the members of the Association of State Labor Relations Agen- 
cies, which have indeed an excellent record of respecting rather than encroach- 
ing upon, or in any manner undermining, Federal regulation, are repeatedly 
challenged, often capriciously, within that area that is reasonably assumed to 
be their unquestioned domain. Among those that challenge State agency regu- 
lation everywhere are the racketeers—the very subject of bill S. 505. It is not 
too much to say that the law’s delay involved in jurisdictional litigation, along 
with invocation of the fifth amendment, is a refuge of such scoundrels. 

Verily, in the light of persistent challenge of State power as to enterprises 
wholly local in character, the issue before Congress is simply the rightful status 
of State labor relations agencies as necessary complementaries in the field of 
labor relations. Action by Congress is urgent, else the courts throughout the 
land, acting independently of one another regarding interpretations of statutory 
abstractions, will continue to amass a vast multiplicity of puzzling judicial dis- 
crepancies. Such confusion goes to the extent of rendering a State incapable 
of keeping order in its own house. For example, the Government of the Com- 
monwealth of Puerto Rico, at this moment, is seriously and actively interested 
in legislation with aims similar to those of Senate bill S. 505. The Common- 
wealth of Puerto Rico, however, is in a quandary because it does not know the 
precise area for which it can legislate, nor, consequently, the precise kind of 
legislation it should enact. Moreover, such legislation, if enacted@, is viewed 





3 Garner v. Teamsters Union, U.S. Sup. Ct. (1953), 346 U.S. 485. 
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with futility, for surely the racketeers in labor-management relations will seek 
refuge in endlessly contesting State power no matter how local the character 
of the labor dispute. 

There is another aspect of the bill that should be considered. Under section 
601(a) the National Labor Relations Board would be under a mandate from 
Congress “to assert jurisdiction over all labor disputes arising under the National 
Labor Relations Act.” The question is, Is this feasible in terms of effective 
administration of the law? Assertion of jurisdiction to the hilt by the National 
Board will doubtless require a tremendous increase in the Board's caseload. 
The protracted delays in the determination of pending cases are sure to follow. 
Such a bogging down of administration was envisioned by the National Labor 
Relations Board in its testimony before this committee during the hearings 
of the Kennedy-Ives bill in 1958. The Board observed that to exercise jurisdic- 
tion to such an extent would be impracticable, even unworkable. The Federal 
Board, at the present time, is falling behind at a rate of 300 cases per month, 
if not more, with the resultant increase in the already long decisional processes. 
Its additional budgetary appropriations of $1,500,000 for fiscal year 1958-59 has 
enabled the Board recently to revise its jurisdictional standards. However, these 
revised standards permit handling of only 10 percent more cases. The present 
increasing backlog of the National Labor Relations Board underscores the 
unfeasibility of asserting jurisdiction in accordance with the directive of section 
601(a) of the bill. 

The foregoing demonstrates (1) the existence of an area declined by the 
National Board by virtue of jurisdictional discretion, but which the States 
cannot regulate; (2) the urgent need of Congress to spell out its intent regard- 
ing the respective labor relations domains of Federal and State Governments; 
(3) the impracticality for the National Board to render effective regulation 
over the entire area that is at present envisioned as interstate commerce. 

Remedial action by Congress on these issues is imperative. Pertinent are the 
legislative conclusions and recommendations of the McClellan committee in its 
report on 1957 activities : 

“Testimony before the committee revealed that some employers have had no 
access to either the National Labor Relations Board or any comparable State 
agency. In many instances it was found that the fact that the National Labor 
Relations Board does not take jurisdiction in certain cases does not auto- 
matically turn over the case to a State agency. In the committee’s inquiry into 
activities in the New York area, it was shown that exploitation of workers and 
circumvention of legitimate labor organizations were made possible because 
employers had no recourse to any governmental agency. To solve the “no man’s 
land” problem therefore, it is recommended that the National Labor Relations 
Board should exercise its jurisdiction to the greatest extent practicable, and, 
further, that any State or Territory should be authorized to assume and assert 
jurisdiction over labor disputes over which the Board declines jurisdiction.” 

Indeed, what adds to the special pertinence of the McClellan committee’s con- 
clusions and recommendations above is part of the statement on the floor of the 
Senate by the chairman of this subcommittee and cosponsor of bill S. 505, 
Senator John F. Kennedy, upon the introduction of the bill. He said: 

“This is a strong, effective reform bill. It carries out all of the previously 
unfulfilled recommendations of the McClellan committee. It is aimed at ending 
the abuses revealed before that committee; and adds other legislative curbs 
on racketeering as well.” [Emphasis mine.] 

That the bill “carries out all of the unfulfilled recommendations” I respect- 
fully submit is apparently so, but not quite in fact. 

For the reasons briefly set forth above, and in line with the recommendations 
of the McClellan committee, and in order to avoid frustration of congressional 
intent as to the aims of bill S. 505, I, in behalf of the Association of State 
Labor Relations Agencies urge that the bill be modified to empower the National 
Labor Relations Board, in its discretion, to decline to assert jurisdiction over any 
labor disputes where in the opinion of the Board the effect on commerce is not 
sufficiently substantial to warrant the exercise of its jurisdiction. Conversely, 
the bill should be modified to empower the State labor relations agencies to 
assume and exercise jurisdiction over any labor disputes over which the National 
Board declines to assert jurisdiction. It is further urged that the proviso in 
section 601(a) be amended, to eliminate, or at least modify the inflexible require- 
ment of consistency contained therein as a prerequisite for the National Labor 
Relations Board to cede jurisdiction. Said proviso of the bill appears in almost 
identical form in section 10(a) of the Taft-Hartley Act. 
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It is most appropriate at this juncture to point up, especially for those who 
feel that adequate provision for National Labor Relations Board cession of 
jurisdiction resides in said proviso, that it has been given such extreme, rigid, 
and illogical construction by the National Board as to render it meaningless. 
Under the proviso in the Taft-Hartley Act, the provisions for cession of juris- 
diction by the Board to a State agency are twofold: (1) that it be “over any 
cases in any industry (other than mining, manufacturing, communications, and 
transportation except where predominantly local in character)” and (2) “un- 
less the provision of the State or Territorial statute applicable to the determina- 
tion of such cases by [the State] agency is inconsistent with the corresponding 
provision of this act or has received a construction inconsistent therewith.” 
{Emphasis mine. ] 

It is to be noted that the language for authorization to cede jurisdiction is 
phrased in the singular. Section 10(a) therefore does not require that a State 
statute contain all the provisions and procedures of the Federal act. Nor does 
it require that all the provisions of the State act be consistent with all the 
corresponding provisions of the national act. But that is precisely the inter- 
pretation given to this proviso by the Federal Board in its refusal recently to 
consummate cession agreements with State agencies, as, for example, the New 
York Labor Relations Board. For the Federal Board, the State act must be 
identical to the Federal act in toto. This prerequisite Congress did not set down 
in view of the precise language of section 10(a) as noted above. The conclusion 
is logical. The National Board’s interpretation of the proviso in section 10(a) 
is in effect negation of congressional intent. 

Finally, an aspect of the bill which relates to the Commonwealth of Puerto 
Rico should be pointed out. In the proviso of section 601(a), the National Labor 
Relations Board is empowered to cede jurisdiction to “any agency of any State 
or Territory.” If it is intended to have the provisions of bill S. 505 apply to 
Puerto Rico, the above-quoted phrase should be amended by adding to it “or the 
Commonwealth of Puerto Rico,” since the present status of Puerto Rico is neither 
embraced by the concept of “State” nor that of “Territory.” Accordingly, fol- 
lowing the suggestion made last year to that subcommittee by Puerto Rico’s 
Resident Commissioner, Dr. A. Fernés Isern,‘ we also recommend that the Taft- 
Hartley Act definition of “commerce” be broadened to conform with the present 
political status of Puerto Rico. Such consistency would be attained by adding 
to the present law a section such as this: 

“Applicability to commerce with the Commonwealth of Puerto Rico: This 
Act shall apply to commerce between any State or Territory or the District of 
Columbia and the Commonwealth of Puerto Rico, but it shall not apply within 
Puerto Rico as this term is defined in section 1 of the Puerto Rico Federal Rela- 
tions Act.” 





STATE OF CONNECTICUT, 
LABOR DEPARTMENT, 
BOARD OF LABOR RELATIONS, 


Hartford, Conn., February 16, 1959. 
Senator JoHn F. KENNEDY, 


Chairman, Subcommittee on Labor, 
U.S. Capitol, Washington, D.C. 


My Dear Senator: The attached statement by Fleming James, Jr., chairman, 
Connecticut State Board of Labor Relations, expresses the views of the board 
eoncerning the question of Federal-State jurisdiction in the field of labor-man- 
agement relations. 

It was intended to be a part of the statement and views filed by Federico 
Barela, president, Association of State Labor Relations Agencies, and chairman, 
Puerto Rico Labor Relations Board. We understand the deadline for the filing 
of such statement is February 18. 

Time did not allow for transmittal to Mr. Barela for inclusion with his state 
ment so we are taking the liberty of directing it to you personally. 

Very truly yours, 
JoHN A. Gaspic, Agent. 


«Hearings before the Subcommittee on Labor of the (vummittee on Labor and Public 
Welfare, U.S. Senate (1958), p. 1443. 
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STATEMENT OF FLEMING JAMES, JR., CHAIRMAN, CONNECTICUT STATE BOARD OF 
LABOR RELATIONS 


The Connecticut State Board of Labor Relations favors an amendment to 
section 601 of S. 505 which would permit the National Labor Relations Board 
to decline to take jurisdiction over labor disputes in cases or classes of cases 
which it finds to be predominantly local in character (even though affecting in- 
terstate commerce) ; and which would also permit State labor relations agencies 
to take jurisdiction over such cases, without the qualifications now embodied in 
section 601 of S. 505. 

The reasons for this stand are as follows: 

The full reach of the Federal constitutional power over interstate commerce 
includes many business concerns which are predominantly and essentially local 
in nature. Labor disputes in such cases have a local impact which overshadows 
their remote effect on commerce. Under recent rulings of the Supreme Court 
of the United States the Connecticut board has felt obliged to decline jurisdic- 
tion in several cases of this kind. Examples include two restaurants, a local 
taxi company, a retail furniture store having almost exclusively local sales, and 
a filling station. 

These cases fell within the “no man’s land” under existing minimum stand- 
ards prescribed by the National Labor Relations Béard. 

Under section 601 of S. 505, that board would be compelled to take jurisdiction 
over such cases to the exclusion of the States, unless the State statute and its 
construction conformed in all essentials to Federal law. 

This would mean—even if the National Board should have funds to process 
all the manifold cases of this kind—that— 

1. These cases would not have the benefit of the materially speedier han- 
dling which the State boards can give them. 

2. These essentially local cases would necessarily be governed by Federal 
law in States wherein the people have repeatedly rejected a part of that 
law; as the people of Connecticut have rejected the so-called Taft-Hartley 
amendments to the Federal statute. 

8. These essentially local cases would be governed by Federal adminis- 
trative interpretations, even where the local administrative body (with 
more intimate knowledge of local conditions) has formed Federal inter- 
pretation unwise or unsuited to the solution of local problems. 

The foregoing, we respectfully submit, carries too far an understandable pur- 
pose to bring about uniformity in matters which require regulation on a national 
seale. 


STATEMENT OF THE INTERNATIONAL LONGSHOREMEN’S & WAREHOUSEMEN’S UNION 


Congressional investigations, aided and abetted by antiunion employers and 
sensationalized by newspaper headlines, have created a widespread impression 
that the American labor movement is controlled by gangsters, hoodlums and 
racketeers, that individual members of unions have no protection against dicta- 
torial and undemocratic practices of designing officials and that union treasuries 
and union welfare funds are being systematically embezzled. The American pub- 
lic is being conditioned to be suspicious and distrustful of unions, and in conse- 
quence, skeptical of their aims and policies. 

The National Congress and the individual State legislatures are being asked 
to pass legislation to regulate and control unions. In the prevailing atmosphere, 
even some legislators who are friendly to the labor movement feel obliged to 
support legislation “to protect the good name of labor” or “to insure democratic 
procedures” or “to safeguard union treasuries” or “to keep ‘hoodlums’ out of 
union office.” The unions themselves, many of them, are taking the position that 
some legislation is inevitable and therefore that they will fight for the least 
harmful. 

The ILWU is opposed to any such legislation. We feel that its sponsors and 
supporters are overlooking a number of important considerations. 

The principal considerations which we believe are being overlooked in the 
present pellmell drive to appease the Moloch of an outraged public opinion are 
these: 

(1) While corruption certainly does exist in some unions no one has charged 
that it is anything but exceptional. It is not characteristic of any large segment 
of the labor movement. This being true, why use a shotgun approach to hit at 
evils which could be dealt with one at a time by the use of existing statutes cov- 
ering racketeering, bribery, theft and embezzlement? 
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(2) Corruption also exists in many other areas of American life, but no one 
is proposing a law to regulate local and State medical associations or bar asso- 
ciations just because they sometimes condone fee-splitting and malpractice on 
the part of sume doctors, or ambulance chasing, or other unethical practices on 
the part of some lawyers. Why are labor unions being singled out for such 
special attention? 

(3) If no one may be a union official who has been convicted of robbery, brib- 
ery or any of the other crimes listed in section 305(a) of S. 505, why should not 
the same prohibition be applied to all other organizations? Should a man be 
allowed to be president of the board of directors of a corporation if he has been 
convicted of any of these crimes? We think it is self-evident that there are more 
ex convicts who are officers of corporations than who are officers of labor organi- 
zations. 

(4) Similarly, undemocratic procedures are not uncommon in other organi- 
zations. Why is someone not proposing a statute to regulate the internal affairs 
of corporations? A bill parallel to 8S. 505 along this line, designed to protect 
stockholders, might propose to abolish the wholly undemocratic practice of using 
proxies, or it might require that a majority of stockholders be present at least at 
annual meetings. Why is not the small stockholder entitled to the same kind of 
protection as the individual union member? 

The answer to these questions is clear: Unions are not being singled out be- 
cause they are more undemocratic or more corrupt than other organizations, 
and not because their members need any more protection against their officials 
than do the members of other organizations. They are being singled out be- 
cause they are unions, because organized employers are seeking in this way to 
gain bargaining advantages. 

There is not a single negotiation between a union and an employer where 
the union has not been put at a disadvantage because of the furor created by the 
current investigations. Passage of S. 505, rather than quieting the furor, will 
add to it. Unions will be harmed even more. 

This conclusion is strengthened by considering the effect on unions of giving 
disgruntled members new opportunities to appeal internal union problems to 
some outside agency. The employer-lawyers who drafted the Taft-Hartley law 
were diabolically clever in creating opportunities for individual workers, some- 
times acting as employer stooges, to attack the union and to tie it up in legal 
proceedings. Under Taft-Hartley there are hundreds of suits against unions 
alleging discrimination in hiring. 

Now S. 505 would add a new occasion for action by a disgruntled individual. 
Section 301(f) authorizes the Secretary of Labor, “upon application of any mem- 
ber of a local labor organization,” to remove a union official for cause if the 
union’s constitution (in the Secretary’s opinion) does not contain provisions for 
removal. 

We can imagine nothing more disruptive unless it is section 302 which broadens 
the right of the disgruntled individual to bring to the Secretary of Labor all sorts 
of charges regarding the conduct of union elections. With the adoption of this 
section the Secretary could expect to be deluged with protests by men defeated for 
election in union campaigns. 

To illustrate the real character of such proposals we suggest that a law be 
passed authorizing (and encouraging) a Member of Congress who feels that he 
has been ill-treated with regard to committee appointments to appeal his case 
to the Chief Justice of the Supreme Court of the United States. 

In conclusion, we wish to reiterate our complete opposition to any legislation 
along these lines, whether “moderate” or drastic, whether State or Federal. 
Any such legislation is discriminatory in character and discriminatory in intent. 
It is aimed at weakening unions and at benefiting employers. While there is cor- 
ruption in Some unions there is corruption in some corporations, in some trade 
associations, and even in some medical societies. We do not condone corruption 
wherever it is. But we think no new legislation is needed to deal with it. 
The present proposal, in our opinion, is class legislation, and we consider it 
to be both unconstitutional and unjustifiable. 
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MEMORANDUM ON BEHALF OF THE WISCONSIN EMPLOYMENT RELATIONS 
Boarp tO THE SENATE LABoR COMMITTEE 


This memorandum is submitted on the question of the power of the States 
to regulate labor disputes over which the National Labor Relations Board de- 
clines to exercise its jurisdiction. 

The State of Wisconsin has had a comprehensive labor relations code since 
1939. During the 20 years of its existence, the Wisconsin Employment Relations 
Board has processed approximately 2,000 representation election matters, 3,000 
referendums concerning union security agreements, approximately 1,000 unfair 
labor practice complaints involving both employer and union practices, 316 
arbitrations and over 2,000 mediation cases. Prior to Guss v. Utah (353 U.S. 1), 
the Wisconsin Employment Relations Board exercised jurisdiction in the regula- 
tion of labor disputes involving employers whose businesses affected interstate 
commerce over which the National Labor Relations Board declined to exercise 
its jurisdiction because said enterprises did not meet the jurisdictional stand- 
ards established by the National Labor Relations Board. The Guss decision, as 
the opinion of the court acknowledged, created a vast area subject to no regula- 
tion, an area in which Federal power in many instances cannot be practically 
applied and in which the exercise of State authority has been banned. It has 
been estimated that the “no man’s land” area applied to approximately 25 per- 
cent of the working force.” 

Prior to the Guss decision, when this Board was satisfied that the business of 
the employer was such that the National Labor Relations Board would not exer- 
cise its jurisdiction, this Board did so. In no case in what now constitutes the 
“no man’s land,” when the question of jurisdiction was raised before the Board, 
was there an appeal taken to the courts on the Board’s determination to exercise 
jurisdiction. 

In Wisconsin it has been estimated that approximately 29 percent of the work- 
ing force and about 92 percent of all employers were within the “no man’s land” 
as a result of the Guss decision.’ 

On October 2, 1958, the National Labor Relations Board, pursuant to one of 
the mandates of the Supreme Court in the Guss decision, announced revised juris- 
dictional standards. This action was taken subsequent to increased appropria- 
tions granted by the Congress for the purpose of narrowing the extent of the 
“no man’s land.” Prior to the announcement of the 1958 standards, representa- 
tives of the National Labor Relations Board had testified before Congress that 
the requested increase in appropriations would enable the Board to reduce the 
“no man’s land” area by approximately 20 percent.* Applying the 20-percent 
assumption to Wisconsin would still result in approximately 23 percent of the 
working force being included in the “no man’s land” and about 73 percent of the 
employers. Regardless of whether the estimates of the National Board are cor- 
rect, it is recognized that the workload of the National Board has increased 
significantly, and with it a backlog of cases, to the extent that many matters 
which should be expeditiously determined are delayed for such a period of time 
that they also may be considered in a “no man’s land.” * 

Of major concern to the Senate committee has been the elimination of racketeer- 
ing in labor-management relations. It is hard to conceive of a better opportunity 
for racketeering to flourish than to have no regulation available, either State or 
Federal, among the smaller employers and smaller collective-bargaining units 
throughout the land. Extensive testimony has been heard by this committee 
indicating that the service industries, usually employing small groups of persons, 
have been the most easy prey for the racketeers. The continuance of a vacuum 
in the labor-relations law encourages rather than discourages the continuance 
of unsavory practices in labor-management relations. 

In addition to the problems of racketeering, the impact of the Guss decision 
has been very upsetting to normal labor relations. From the viewpoint of admin- 
istrators who must deal with everyday practical problems of labor relations, we 
fail to perceive how the interest of uniformity declared by the Supreme Court as 


1“County Business Patterns,” pt. I, 1st quarter, — by U.S. Departments of 
Commerce and Health, Education, and Welfare, pp. 4-6, table I 


For statistics as to the individual States and Territories, = table IB, pp. 8-52. 
3 aaa Ready Mix Co. decision, No. 4780, Wisconsin Employment Relations Board, 
une 8 


* Testimony of Chairman Leedom, June 10, 198. 42 L.R.R. 185. 
«Third Quarterly Report NLRB, 1958, 43 L.R.R: 55. 
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a major premise in reaching its conclusion will be achieved by its decision. The 
only uniformity apparent to us is the fast-growing practice of returning stable 
labor relations, which have been fostered by State and Federal statutes, to the 
anarchy which existed prior to the enactment of the Wagner Act, the Employ- 
ment Peace Act, and the Taft-Hartley Act. In the “no man’s land,” the right 
of employees to be represented by a labor union and to engage in collective bar- 
gaining will now be determined by economic force rather than by secret ballot; 
the right of employees to be free from discriminatory discharge because of union 
activities will be dissipated; and the rights of employers to be free from illegal 
picketing and from secondary boycotts will go unprotected. 

When it is considered that 62 percent of all charges of unfair labor practices 
filed in the first quarter of 1958 with the National Labor Relations Board were 
filed by individuals,’ it is difficult to understand how such individuals over 
whom the National Labor Relations Board will assert jurisdiction have rights 
and remedies more worthy of protection by a uniform Federal labor policy than 
those individuals who are employed in enterprises falling within the “no man’s 
land” area. This same argument applies to the rights of labor organizations 
and employers. We thus have a situation where neither the policies expressed 
in the Federal or State acts can be applied. The only uniformity apparent to 
us in the “no man’s land” is the chaos of no regulation. 

The question has been raised in previous hearings before this committee that 
State authority in labor relations permits regulation of uniform security agree- 
ments, including the enactment of right-to-work legislation. However, it should 
be noted that such State authority is not dependent and would not be blocked 
by the enactment of the proposed legislation since that authority is dependent 
upon section 14-B of the Taft Hartley Act. The question has also been raised 
in previous hearings as to the number of States which do not have a labor 
relations board or agency, and thus would not benefit from the passage of leg- 
islation empowering States to act. While only 12 States and the Territory of 
Hawaii and the Commonwealth of Puerto Rico have labor relations acts, they 
include such important industrial States as New York, Pennsylvania, Massa- 
chusetts, Michigan, Connecticut, Minnesota, and Wisconsin. In these 10 States 
were located 3114 percent of the nonagricultural employees of the United States 
in 1955 and during that same year these States accounted for 45 percent of the 
strikes in the country.® 

Furthermore, the 10 States do not include the industrial State of Michigan 
and the State of Kansas which have representation procedures as a part of 
their State mediation functions. A compilation of various State labor relations 
laws indicates that some 48 States and Territories have laws protecting the 
rights of employees to organization and to bargain collectively.’ 

The fact that any particular State chooses not to adopt labor legislation in 
harmony with the Federal statute, or not to adopt any labor legislation on a 
particular subject, does not seem persuasive to forbid States from enforcing 
labor relations statutes if the enterprises which might be subject to such regula- 
tion are of such little consequence as to be determined unworthy or impractical 
of regulation by the National Labor Relations Board. 

Since the Guss decision, there has also been an increased interest in utiliza- 
tion of damage actions in labor disputes. Traditionally, students of labor rela- 
tions have felt that damage actions were not the best means of achieving stable 
and harmonious labor relations, but increases in such suits can be expected in 
the absence of any other means of resolving labor disputes. 

The Supreme Court in the Guss decision also mentioned that the “no man’s 
land” could be reduced by the execution of cession agreements between the Na- 
tional Labor Relations Board and various State agencies provided the State 
statute was consistent wtih or had received a construction not inconsistent with 
the Federal act. While effective arguments have been made by the States on 
behalf of such agreements, no cession agreements have been executed to date.’ 
It is our feeling that the National Board has construed the word “consistency” 
to mean identical and has used such argument as means of blocking a cession 
agreement. Furthermore, there is no assurance that, even if a State statute 





5 First Quarterly Report NLRB, 1958, 42 L.R.R.M. 14. 
Splnmrosen, “The Misinterpretation of Section 10a," Labor Law Journal, April 1958, 
74 C.C.H. par. 40, 355. 


> Memorandum to the NLRB on behalf of the New Yurk State Labor Relations Board, by 
Philip Feldblum, general counsel, 1958. 
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was conformed to a Federal statute, litigation over consistency of construction 
could not be advanced in a particular case as a means of delay. With nine cir- 
cuit courts of appeal passing on National Labor Relations Board decisions, it 
would be impossible for any State administrative agency to guarantee total con- 
sistency of interpretation no matter how hard it tried and no matter what the 
spirit of the administrators were toward the statute. It is our belief that most 
arguments against the execution of a cession agreement could be overcome if 
the National Board were willing to seriously consider entering into such an 
agreeement but that to date such willingness has not been demonstrated. The 
unsuccessful experience of the State of New York in attempting to reach a 
cession agreement for the taxicab industry in New York City is the most recent 
and best detailed. From the legislative and administrative history of the pres- 
ent cession provision, section 10a, it may be concluded that a clarifying amend- 
ment of at least the consistency provision should be considered by the Congress 
if there is to be any hope of implementing the cession provision by the making 
of such agreements with State agencies. 

In submitting this statement to the Senate Labor Committee, the Wisconsin 
Employment Relations Board wants to make it clear that our primary concern 
is to remedy the “no man’s land.” The problem can be minimized by directing 
the National Labor Relations Board to take jurisdiction of all labor disputes 
arising under the national act and by providing for cession agreements to State 
agencies. The “no man’s land” can be eliminated entirely in those States which 
have labor relations acts by amending the National Labor Relations Act so 
as to empower the National Labor Relations Board to decline jurisdiction and 
permitting State regulation over those matters which the National Board declines 
to handle. 

As administrators of a State labor relations act, we believe there are many 
reasons why State administration of local disputes, especially involving smaller 
employers and smaller collective bargaining units in the “no man’s land” category 
can be most effectively regulated by the States. However, if the Congress should 
not provide for State authority where the National Labor Relations Board de- 
clines to act, we would hope that the Congress would appropriate sufficient moneys 
to enable the National Labor Relations Board to fully occupy the “no man’s 
land,” and further, that if the Congress should decide to continue the cession 
provision of the present statute, that said provision be clarified to make cession 
agreements possible. 


STATEMENT OF ARTHUR J. PACKARD, CHAIRMAN, GOVERNMENTAL AFFAIRS COM- 
MITTEE, AMERICAN HOTEL ASSOCIATION 


Mr. Chairman and gentlemen of the committee. The hotel industry has always 
contended that it is clearly intrastate in character. We produce no goods, nor 
do we ship anything into commerce. We merely perform services, within four 
walls, such as housing, furnishing of food, etc. 

For this reason, and because of the fact that the National Labor Relations 
Board has never asserted jurisdiction over hotel cases, we have refrained from 
appearing before congressional committees in connection with proposed amend- 
ments to the Taft-Hartley Act. This year, however, the Board is considering 
asserting jurisdiction. While still arguing that labor disputes in hotels do not 
have a substantial impact upon commerce, we nevertheless feel obliged to lodge 
our views with your committee in connection with your present hearings. 

We understand, Mr. Chairman, that you have personally made the statement 
on several occasions that you plan to push quickly through the Congress a first 
bill, which you have called the ‘Labor-Management Reporting and Disclosure Act 
of 1959”. You then proposed to call hearings on a second bill, which would deal 
with amendments to the Taft-Hartley Act. May we respectfully suggest that if 
any such step is contemplated by the subcommittee, you should delete title VI 
entirely from 8S. 505, and leave all amendments to the Taft-Hartley Act for con- 
sideration at a later date. It would seem unfair and unwise to pick three or 
four minor amendments to the National Labor Relations Act out of the air, and 
to tack them onto §S. 505, while leaving other proposals for consideration in 
subsequent hearings. 

However, should your committee approve S. 505, with title VI included, we re- 
spectfully propose that careful thought be given to the inclusion of a prohibition 
against secondary boycotts and illegal picketing, two evils which have been 
brought to light by the hearings before the McClellan committee on labor rack- 
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eteering. Such provisions are included in S. 748, and should have the careful 
attention of your committee. 

Under section 601(c), title VI, in S. 505, it is proposed that “the National 
Labor Relations Board shall assert jurisdiction over all labor disputes arising 
under the National Labor Relations Act. * * *” Early passage of a bill con- 
taining that provision would rob the hotel industry of impartial consideration 
by the NLRB of a brief we are now preparing, and which deals with jurisdiction. 
We have been given until March 2 to file such a brief, to cite reasons why the 
industry believes the Board should not assert jurisdiction, and presumably, the 
Board might weigh the facts in our brief, and required 30 days or more in order 
to hand down its ruling. So we would certainly hope that the Congress could 
refrain from tying the Board’s hands and limiting its discretionary powers, 
which it has enjoyed since the Wagner Act was passed in 1935. 

We urge your committee to give thoughtful consideration to the proposal con- 
tained in S. 748, which would “authorize the Board to decline, by rule or other- 
wise, to assert jurisdiction over cases where, in its opinion, the effect on com- 
merce is not sufficiently substantial. State agencies and courts would be per- 
mitted to act with respect to such cases.” We genuinely feel that this would 
be a preferable ground rule to guide the Board. At a time when it is carrying 
a backlog of cases which will require 6 months or longer to adjudicate, we 
think it would be unfortunate to add to its area of jurisdiction, and thus slow 
up even further the handling of labor cases where important issues are involved. 

We hope that Congress will one day amend the Taft-Hartley Act, to rephrase 
the language, “affecting commerce,’ which has long been a bone of contention 
between State and Federal agencies. Some such language as that contained in 
S. 748 might well clear up entirely this so-called no man’s land where State 
and Federal responsibilities have been uncertain in recent years. 





SHIPBUILDERS COUNCIL OF AMERICA, 
New York, N.Y., February 2, 1959. 
Subject: Redefinition of supervisor in pending bill S. 505. Labor-Management 
Reporting and Disclosure Act of 1959 
Hon. JOHN F. KENNEDY, 
Chairman, Subcommittee on Labor, Committee on Labor and Public Welfare, 
Senate Office Building, Washington, D.C. 


DeAR SENATOR KENNEDY: The Shipbuilders Council of America is a national 
association of employers in the shipbuilding and ship repairing industry. It also 
includes certain allied industry employer members which manufacture the 
material, equipment, and machinery for ships. The membership of the council 
is greatly concerned and disturbed by section 605 of tit!e VI of your bill S. 505, 
the Labor-Management Reporting and Disclosure Act of 1959, pending b fore your 
subcommittee, which section would redefine the term “supervisor.” The council 
most strongly urges that no such redefinition of the term “supervisor” be 
adopted. 

The term “supervisor” would be amended by S. 505 in a manner which would 
narrow the coverage of the term and bring more foremen or supervisors within 
the statutosy category of employees and place them in the same collective bar- 
gaining units with the employees they supervise. Not only is the new language 
almost certain to cause years of confusion and uncertainty pending clarifying 
NLRB and court decisions, but also, it is a step in the wrong direction. If 
anything, the definition should be broadened to exclude additional classes of 
managerial employees. 

In the shipbuilding and ship repair industry particularly, it is of extreme 
importance that supervisory personnel be absolutely loyal to management and 
free from the pressures of union groups which they supervise. It was not mere 
coincidence that the NLRB in 19438, before the passage of the Taft-Hartley amend- 
ments to the Wagner Act, reestablished the principle of excluding supervisory 
personnel from the coverage of the Wagner Act in a case where the employer 

yas a ship repair company (matter of Maryland Drydock Co., 49 NLRB 733). 

Shipyards cover large areas, operations are greatly decentralized, and many 
separate operations are performed by small groups of workers working in isolated 
places. The employers are forced, by physical circumstnnces, to place great 


reliance for the supervision and direction of such employver upon the immediate 
supervisors. 
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In a shipyard, unlike an ordinary factory, a department head cannot enter 
a room and, in a glance, see whether operations are proceeding efficiently. As 
a result, in shipyards greater reliance, perforce, is placed on the lower echelons 
of supervisory personnel than is necessary in certain other types of industry 
such as mass production manufacturing. 

The Shipbuilders Council of America, as representative of the shipbuilding 
and ship repairing industry, is confident that an examination of the redefinition 
of “supervisor” proposed in 8S. 505 will result in a finding that uo change should 
be made in the act in this instance. 

Respectfully yours, 


L. R. Sanrorp, President. 


STATEMENT OF THE NATIONAL MANAGEMENT ASSOCIATION, DAYTON, OHIO 


The National Management Association is a nationwide organization with 
over 62,000 members from industrial and business Management with national 
headquarters located in Dayton, Ohio. The membership is organized into 
320 management and foreman’s clubs representing approximately 1,200 com- 
panies from every type of industry. Our clubs are located in 35 States, the 
Territories of Hawaii and Puerto Rico. The association membership represents 
all level of the management ladder with 48 percent being foremen and first 
level supervisors; 11 percent department heads and superintendents; 19 per- 
cent staff department heads and personnel; 19 percent technical and profes- 
sional personnel; and 3 percent top executives. The association’s objectives 
are to (1) improve the quality of foremanship and promote unity in management 
by education and association, and (2) to raise the standards and promote the 
appreciation of Management as a profession. By constitutional edict, the asso- 
ciation is nonpolitical, nonpartisan, and nonsectarian. 

The National Management Association had studied the proposal to amend 
section 2(11) of the National Labor Relations Act as amended. The proposal 
purports to clarify what the proponents of the bill believe to be the unclear 
language of the present law. We do not feel that the proposed amendment 
would clarify the existing law, but would, in effect, create undue confusion 
throughout industry and organized labor. 

The National Management Association has had cause to use the definition of 
“supervisor,” as set forth in section 2(11) of the National Labor Relations Act 
as amended, as a basis for membership eligibility and to further amplify the 
test of “authority” among supervisory personnel. Following 11 years of ex- 
perience, we can find no evidence that the present language is either an unfair 
definition or an unworkable one. Any modification would create serious con- 
fusion throughout industry and organized labor and would force both the 
NLRB and the courts to establish new standards. The proposed amendment 
would actually place a large number of staff members, heretofore considered 
“supervisors,” in the bargaining unit with production employees. 

The National Management Association strongly recommends that section 605, 
which would change the definition of the term “supervisor,” he deleted from 
the proposed labor relations reform legislation 8. 505. 


STATEMENT OF NATIONAL METAL TRADES ASSOCIATION 


The National Metal Trade Association is an organization of small- and 
medium-sized employers engaged in manufacturing businesses. Because the 
association has long been interested in the field of labor-management relations 
we appreciate the opportunity to present our views to this committee. 

That the corrupt practices disclosed before the Select Committee on Improper 
Activities in the Labor or Management Field require remedial legislation at 
this session of Congress is, we believe, so widely agreed upon as not to require 
extended discussion. Dispute centers more on the means of achieving the 
required reforms than on the need for the reforms as such. 

Two bills dealing broadly with the subject of labor reform are presently 
pending before this committtee—S. 505 introduced by Senator Kennedy, and 8. 
748 introduced by Senator Goldwater. Both bills also include proposals for sig- 
nificant amendments to the Taft-Hartley Act. They differ in the fact that S. 
505—according to the statement of its sponsor—is not intended to invade the 
area of “controversial” Taft-Hartley revision. 








788 LABOR-MANAGEMENT REFORM LEGISLATION 


National Metal Trades Association believes strongly that the Taft-Hartley 
Act needs revision. Experience has revealed serious loopholes and omis- 
sions in the act—particularly in the provisions relating to secondary boycotts— 
which cry out for attention. What is more, much of the labor racketeering un- 
covered by Senat: McClellan’s committee has occurred precisely because of 
Taft-Hartley’s deficiencies. It is not unnatural, therefore, that labor reform 
and needed revisions of Taft-Hartley Act should go hand in hand. We ean- 
not understand, however, the logic of S. 505 whose first five titles are devoted 
to reform measures ut whose sixth title contains a group of miscellaneous and 
isolated Taft-Hariley proposals only one of which has any connection with 
labor racketeering. 

We suggest that the best course of action for the committee to follow would 
be to prepare an omnibus bill dealing with both labor reform and needed revi- 
sions of the Taft-Hartley Act; but, in any event, piecemeal consideration of either 
subject, such as S. 505 appears to contemplate, should be avoided. Since the 
subcommittee chairman has given his assurance that, if a labor reform bill can 
be promptly enacted, the Senate will have an opportunity to consider a Taft- 
Hartley bill at this session, no reason exists for acting upon any Taft-Hartley 
amendment—whether controversial or not—in isolation. 

Addressing ourselves now specifically to S. 505 and S. 748, we note that both 
bills proceed upon the assumption that the filing of reports by labor unions and 
officials, which reports are to be available to the public, will act as a deterrent 
to wrongdoing. We have serious question as to the validity of this assumption 
since it seems to us to be far from plain that persons who engage in embezzle- 
ment and similar types of criminal activity would hesitate at the filing of a 
false report. Moreover, much of the information which both bills would require 
unions to file is already covered by the provisions of section 9 (f) and (g) of the 
Taft-Hartley Act. Doubtless, it is for this reason that 8. 505 proposes the repeal 
of section 9 (f) and (g). However, other than to note our reservations as to the 
possible effectiveness of these reports, we have no occasion to comment upon 
them. 

The provisions of section 103 of S. 505, on the other hand, would require 
ployers to file reports respecting expenditures made either directly or indirectly 
for the purpose of persuading employees to exercise, or as to the manner of 
exercising, certain of the rights guaranteed to them by section 7 of the National 
Labor Relations Act, as amended. The practical effect of the proposal appears 
to us to be an attempted repeal of section 8(c) of the latter act—the section 
which guarantees to employers the right of free speech in dealing with their 
employees. We are, therefore, strongly opposed to enactment of section 103. We 
suggest, moreover, that such a broad-scale attack on the constitutional freedoms 
of American employers should not be submitted to the Congress under the guise 
of labor reform. 

Turning, now, to the Taft-Hartley proposals contained in S. 505 and S. 748, 
we oppose the provision contained in both bills which would repeal section 9(c) 
(3) of Taft-Hartley and thus permit replaced economic strikers to vote in NLRB 
elections. The effect of such a repealer would be to confer on persons who 
have no interest in a bargaining unit the right to participate in the selection 
of a bargaining agent. To our minds this is a positive retrogression from 
democracy in labor relations matters. 

Similarly, we oppose the proposals to permit secondary boycotts in the con- 
struction industry and to reduce, if not completely eliminate, freedom of em- 
ployee choice in that industry. It is likely, we believe, that enactment of these 
provisions will actually advance the interests of the labor racketeers whose 
activities are sought to be curtailed by the labor reform provisions of the two 
bills. 

On the other hand, we endorse, as a step in the right direction, the proposal 
of 8S. 748 to permit the States to exercise jurisdiction over cases which the 
NLRB declines to accept, as well as the amendments to section 8(b) (4) in the 
same bill which would have the effect of closing most of the serious loopholes 
in Taft-Hartley’s prohibitions against secondary boycotts. 





However, we feel 


that the Congress should outlaw all types of secondary boycotts and “hot cargo’ 
clauses. We also believe that there should be a modification of the doctrine of 
Federal preemption so that State and local governments can reassume their 
responsibilities in labor-management matters. 

The provisions of S. 748 which would restrict the use of picketing for or- 
ganizational and recognition purposes are far preferable to the extreemly narrow 
restriction which 8S. 505 would impose on so ¢ntled shakedown n‘¢ keting. 


We he- 





hie 
te 
Ww 


> A wb 2 A 


w-~ 


n- 
n- 
se 
se 
yO 


al 
he 
he 
es 
e] 


of 


oir 


Ww 
e- 





LABOR-MANAGEMENT REFORM LEGISLATION 789 


lieve, however, that S. 748 could be significantly improved in this area by ex- 
tending the ban on organizational and recognition picketing to include all cases 
where the peaceful election procedures of the NLRB have not been exhausted. 

We are opposed to any attempt to revise the definition of “supervisor.” The 
provision in the Taft-Hartley Act defining the term “supervisor” has been tested 
in the courts and it is generally known what classes of supervisory personnel 
are covered. In fact, thousands of collective bargaining contracts are written 
around the present definition. The proposed definition will cause endless con- 
fusion, uncertainty, delayed negotiations, and possibly strikes until the courts 
would finally clarify the proposed definition of the term “supervisor.” 

Moreover, we do not believe that there is any merit in requiring employers to 
file non-Communist affidavits. This proposal—contained in S. 748—appears to 
be inserted so as to equalize the reporting burdens of both labor and manage- 
ment. Business, however, is already overburdened with recordkeeping and 
report filing for various Federal and State purposes. We submit that these 
time-consuming and nonproductive duties should not be increased solely for 
purposes of superficial equality of treatment. 

We believe, as indicated in S. 748, that the present law should be made clear 
that in the absence of an appropriate reopening provision a party to a collective 
bargaining agreement need not bargain on changes in the terms and conditions 
of employment whether or not such terms and conditions are embodied in the 
contract. 

In conclusion, we wish to invite the committee’s attention to certain areas 
where labor legislation is plainly required but which are ignored by S. 505 and 
S. 748. 

First and foremost we place the subject of union economic power. 

Mr. Hoffa’s recent threat to form a transportation federation which could 
virtually strangle the American economy overnight at Mr. Hoffa’s whim, illus- 
trates graphically the need for legislative restriction in this area. Many activi- 
ties of labor unions which have the effect of restraining competition or other- 
wise interfering with free market processes can, and should, be reached by a 
simple removal of labor’s present immunity from the antitrust laws. Certain 
other types of union activity may require specific legislation such as that pro- 
posed by S. 748 in connection with secondary boycotts and recognition and or- 
ganizational picketing. 

Closely related to the subject of union economic power is the matter of union 
political expenditures and contributions. We recognize the possible existence of 
constitutional questions in this area but we urge this committee to undertake a 
careful and thorough study of union political activity with an eye toward pre- 
venting the division of the political life of the Nation along the lines of economic 
classes. 

Finally, we submit that no procedural reforms, or filing of reports, or similar 
gestures toward democracy in unions can have any real effect until the first 
essential of true democracy is restored to the working people of this country; 
namely, the right to choose freely either to belong or not to belong to a union. 
In a word, we believe that there can be no democracy within the trade union 
movement in the absence of genuine and complete voluntarism. 


CONCLUSION 


As employers, the members of National Metal Trades Association have a 
genuine interest in the subject of labor-management relations. The proposals 
which we have outlined represent our best judgment of a program in this area 
which is fair to all parties to the collective bargaining relationship and to the 
general public as well. 


STATEMENT OF Frep C. FISCHER, CHAIRMAN, EMPLOYEES RELATIONS COMMITTEE 
OF THE NATIONAL RETAIL MERCHANTS ASSOCIATION 


My name is Fred C. Fischer and I am senior vice president for personnel and 
labor relations at Macy’s, New York. I appreciate this opportunity to present 
to you the views of the National Retail Merchants Association with respect 
to the Kennedy-Ervin bill (S. 505) and the administration bill (S. 748). 

I wish to emphasize that the views stated herein do not necessarily represent 
the views of my firm and I am submitting this statement in my capacity as 
chairman of the employee relations committee of the National Retail Merchants 
Association (formerly the National Retail Dry Goods Association). 
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The National Retail Merchants Association is a voluntary trade association 
of retail department and ready-to-wear specialty stores throughout the United 
States. It represents 10,300 such stores. The association’s membership em- 
braces the majority of large department and ready-to-wear specialty stores in 
the Nation, but its membership numerically is made up primarily of small 
individually owned stores. Hence, the association is truly representative of 
this segment of the retail industry. The proposals made herein have been 
arrived at after careful analysis and study by NRMA’s employee relations 
committee comprising 30 specialists in labor relations from small and large 
stores alike and have been approved by the association’s board of directors and 
endorsed generally by the association membership. 

The intensive investigations of the McClellan committee over the past 2 years 
have sharply crystalized the urgent and pressing need for legislation which 
will achieve in general the following objectives: 

1. The protection of the rights and freedoms of individual union members 
and safeguarding the funds in union treasuries from demonstrated misuse. 

2. The protection of the public and innocent third parties including employers 
and employees from unfair and coercive practices such as boycotts and organ- 
izational picketing. 

The adoption of legislation at this time which will accomplish these objectives 
and thereby insure the protection of the public interest and the rights and 
economic freedoms of the millions of American workers is of the utmost impor- 
tance to the members of our association and to the entire American public. 

The Kennedy-Ervin bill (S. 505) and the administration bill (S. 748), contain 
provisions relating to union democracy, internal union organization, and pro- 
tection of union funds in addition to amendments to certain existing sections of 
Taft-Hartley. 

While we are in accord with the general principles contained in both bills 
relating to union reporting and disclosure, safeguarding of union funds and 
property, union trusteeships, mandatory secret ballot election of union officers 
at regular intervals and ethical practices in labor-management relations, we 
feel that the administration bill deals far more effectively with certain of these 
areas. 

With respect to achieving objective 2, namely, the protection of the public 
and innnocent third parties from coercive boycott and picketing, S. 505 is 
completely silent. On the other hand, the administration bill contains several 
provisions which would achieve substantial progress toward eliminating the 
unfair and coercive impact of organizational picketing and the secondary 
boycott. 

We will direct our attention first to pointing out certain provisions contained 
in the administration bill in regard to reporting and disclosure which we feel 
are more desirable than those contained in 8. 505. 

Secondly, we will direct our attention to certain provisions of both bills which 
would amend existing sections of Taft-Hartley and make our recommendations 
in respect to areas which we consider to be of major import. 


I. REPORTING AND DISCLOSURE PROVISIONS 


Both 8. 505 and 8. 748 require labor organizations to file with the Secretary of 
Labor copies of their constitutions and bylaws, as well,as annual reports con- 
taining information relating to officers, fees, dues, and internal organization 
procedures. However, the administration bill would require all labor organi- 
zations engaged in activities affecting commerce, as broadly defined in the bill, 
to meet these filing requirements, whereas S. 505 permits the Secretary of Labor 
in his discretion to exempt labor organizations having fewer than 200 members 
and less than $20,000 in annual receipts. This exemption would encourage the 
subdivision of large unions and also the creation of small artificial “paper unions” 
expressly for the purpose of avoiding the filing requirements. The McClellan 
committee hearings have demonstrated that many of the most flagrant abuses 
and violations of law have occurred in this type of small “paper” union which 
S. 505 would exempt. We therefore urge that the broader coverage provisions 
of S. 748 be adopted so as to bring all unions under the filing requirements. The 
mere fact that such small unions are required to file reports will, in our opinion, 
accomplish much in the way of discouraging violations of law by such unions. 
To wait for irregularities in small unions to be brought to the attention of the 
Secretary of Labor before he imposes reporting requirements is locking the barn 
after the horse is stolen. 
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A. Employer reporting requirements 

S. 505 would require an employer to report annually the details of any ar- 
rangement he enters into with a labor relations consultant, the object of which 
is to directly or indirectly persuade employees not to exercise, or as to the manner 
of exercising, their right to organize. In addition, it also requires the reporting 
of amounts in excess of $2,500 per year expended by an employer for the above 
purposes, as well as requiring labor relations consultants to report such ar- 
rangements. 

We submit that the above sections clearly infringe upon an employer’s right of 
free speech as guaranteed under the Constitution and as specifically reaffirmed 
in section 8(c) of the present act and actually cast doubt upon an employer’s 
right to communicate with his employees in respect to the entire subject of union 
organization and collective representation. 

These provisions are so broadly worded as to make it difficult for an employer 
to distinguish between legal and illegal persuasion. Furthermore the use of a 
price tag, regardless of amount, is not a sound measurement of what is legal or 
illegal. It is the nature and purpose of an act or deed, not its dollar cost, which 
should be controlling. In our opinion, these provisions will surely contribute 
to an increase in the number of “sweetheart” contracts. 

We submit that the present Taft-Hartley Act contains adequate provisions 
to insulate employees from employer coercion in respect to the exercise of free 
choice in the selection of a bargaining representative. It specifically outlaws 
any employer persuasion which may contain threats of reprisal, force, or prom- 
ise of benefit without denying employees access to information from their em- 
ployers necessary for a truly free and intelligent choice. 

The administration bill apparently recognizes the adequacy of the existing act 
in this respect. However, it contains provisions which would require an em- 
ployer to report in full any transaction directly or indirectly engaged in with a 
union, its officers, agents, or representatives, as well as certain specific pay- 
ments to employees which may violate employee rights guaranteed under section 
7 of the act. In addition, the bill also strengthens the existing provisions of 
Taft-Hartley to prohibit payments or agreements for payments to any union or 
its officers by an employer if a union represents any of his employees or has 
members employed in the same occupations as his employees. 

We feel that the above provisions of the administration bill would substan- 
tially eradicate the types of abuse of employees’ free choice disclosed by the 
McClellan committee without the unnecessary restrictions on free speech im- 
posed by S. 505. 


B. Secret ballot election 


S. 505 and S. 748 both provide for mandatory secret ballot election of union 
officers at periodic intervals. We have long supported the principle of the 
secret ballot, not only for election of union officers, but in all issues of employee 
representation and in strike situations. Neither bill provides for a mandatory 
secret ballot in issues of employee representation and strike situations. The 
addition of these provisions would accomplish much to control the dictatorial 
power of union leaders and make certain that the final decision in these matters 
reflects the free choice of rank-and-file employees. We urge such legislation. 

While both bills provide for election of union officers by secret ballot, no pro- 
vision is made for nomination of candidates by truly democratic procedures. 
We urge the inclusion of provisions to protect the free choice of the rank and 
file at nominating meetings which are equally as important as elections. 


Il. AMENDMENT OF EXISTING TAFT-HARTLEY ACT 


Both S. 505 and 8S. 748 contain provisions which would amend certain provi- 
sions of the existing Taft-Hartley Act. We would like to comment briefly on 
several of these major changes contained in each of the bills and also set forth 
our recommendation for an amendment in those areas which we consider to be of 
major importance. 


A. Organizational picketing 


The organizational picket line may spell certain economic death to a retailer. 
Frequently, the public will not cross a picket line either out of fear of violence, 
other retaliation, or general union sympathies. The retailer cannot operate for 
very long without maintaining continuous delivery of incoming and outgoing 
merchandise. Since retailing is largely dependent on motor carriers for delivery 
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and most truckdrivers are union members who refuse to cross union picket lines, 
the retailer is virtually sealed off from his sources of supply. 

The ultimate result of such economic pressure is to force the retailer to make 
the unreasonable choice between recognizing a union which does not represent a 
majority of his employees, thereby committing an unfair labor practice or suffer- 
ing economic destruction. In the event the employer does not recognize the 
union of his own accord, the employees may be aware of the damaging impact 
of the picketing on the employer’s business and join the union solely to protect 
their own job, irrespective of their real desires. 

The sole provision with respect to picketing included in S. 505 relates to the 
prohibition of picketing for the purpose of extorting money from an employer. 
Although the object of his provision is meritorious, the language is vague and 
ambiguous and under the scrutiny of court interpretation may completely fail to 
achieve even the very limited objective intended. Aside from this limited pro- 
vision it does not deal with the much greater and more frequent evils of organi- 
zational and recognition picketing. 

S. 748 has recognized the illegal nature and coercive impact of organizational 
picketing and would amend section 8(b) of Taft-Hartley to make it an unfair 
labor practice for a union to engage in organizational and recognition picketing 
where— 

1. The employer has recognized in accordance with the act any labor organiza- 
tion and a question concerning representation may not be raised under section 
9¢(e) of the act. 

2. Within the last preceding 12 months a valid election has been conducted. 

3. The union cannot establish the existence of sufficient interest on the part 
of the employees in having it represent them, or 

4+. Picketing has been engaged in for a reasonable period of time and an elec- 
tion under 9(c) has not been conducted. 

These provisions if enacted would make substantial progress toward eliminat- 
ing organizational and recognition picketing. However, in our opinion, they 
do not go far enough to insure the complete eradication of this illegal union 
weapon. We therefore urge adopting legislation patterned along the lines of the 
Curtis bill introduced in the last session of Congress or any other legislation 
which will subject all forms of organizational and recognition picketing to imme- 
diate and mandatory injunctive relief. 

We do not seek to outlaw the right of employees to strike or to picket peace- 
fully in legitimate situations. We do oppose picketing by nonemployees which 
is purportedly for the purpose of educating employees in the benefits of union 
inembership, but which in reality is coercive and destroys the free choice of the 
employees. 


B. Secondary boycott 


The provisions of the present act relating to secondary boycotts are of vital 
importance to industry generally and particularly to the retail industry. The 
secondary boycott is a tactic to which retailers are especially vulnerable since 
in order to stay in business, as we pointed out, retailers are completely depend- 
ent upon the maintenance of a continuous flow of merchandise from its source. 

The clear intent of the present secondary boycott provisions of the act is to 
insulate an innocent third party and its employees from injury in a labor dispute 
in which he is not involved. While the present provisions of the act attempt to 
outlaw some types of secondary boycotts, it permits certain other types which 
result in serious injury to innocent third parties. While we believe that Congress 
intended to outlaw these practices, the present language of the act has been 
interpreted by the NLRB and the courts so as to make them lawful. 

There are six loopholes in the present secondary boycott provision which we 
urge be eliminated by amendment to the present act. They are: 

1. Hot cargo clauses. 

2. Coercion of employers to participate in boycotting another employer's 
product. 

3. Coercion of persons not to accept employment with or purchase the products 
of employers listed as “unfair.” 

4. Picketing of the employees of a primary employer at the situs of a secondary 
employer. 

5. Coercion of a single employee to start a secondary boycott. 

6. Boycotts by railroad employees, agricultural workers, Government employees, 
and other groups now excluded from the secondary boycott ban of the Taft-Hart- 
ley Act. 
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S. 505 completely ignores the problem of these loopholes in secondary boycott 
provisions of the act. It makes no change whatever in the existing provisions. 
S. 748 contains amendments which would clearly outlaw direct coercion of em- 
ployers, coercion of individual employees, and boycotts against secondary em- 
ployers who do not come within provisions of the present act. On the other hand, 
it would make lawful, picketing of the employees of a primary employer at the 
situs of a secondary employer. While the bill would close several of the existing 
loopholes in the act, it does not go far enough toward eliminating the loopholes 
we have listed above and in fact clearly legalizes one such loophole. 

We therefore urge that legislation be adopted along the lines of the Curtis bill 
introduced as S. 76 in the last session of Congress which would more effectively 
close existing loopholes in the secondary boycott provisions. 


C. Federal-State jurisdiction 


In March of 1957, the U.S. Supreme Court clearly ruled that under the provi- 
sions of the present act the States are completely without jurisdiction over the 
regulation of labor disputes affecting interstate commerce. In doing so, the 
Supreme Court clearly indicated that if it was not the intent of Congress to 
completely preempt from the States the field of labor relations, remedial legis- 
lation is necessary to correct the situation. This decision makes it impossible 
for many employers engaged in interstate commerce to secure relief from the 
unlawful activities of a labor union, where the NLRB declines jurisdiction 
because the employer fails to meet the Board’s jurisdictional standards. Thus, 
a vast “no man’s land” in the area of labor relations subject to regulation by 
no agency or court has been created. Labor relations in this “no man’s land” 
will continue to be subject solely to the law of the jungle, unless Congress 
adopts the necessary amendatory legislation to remedy the situation. 

S. 505 attempts to remedy the “no man’s land” situation by directing the 
NLRB to assert jurisdiction over all labor disputes which arise under the 
act. It also retains the provision of the present act which empowers the Board 
to enter into agreements ceding jurisdiction over labor disputes affecting inter- 
state commerce to State agencies provided the applicable State statute is not 
inconsistent with the applicable section of the Federal act. 

In our opinion, this provision will accomplish little, if anything, toward 
alleviation of the “no man’s land.” At present, Board processes are slow and 
time consuming and oftentimes, even though the Board agrees to assert juris- 
diction, serious and irreparable damage has already been inflicted on an em- 
ployer by the time the Board acts. In our opinion, even with increased appro- 
priations, Board processes and procedures cannot be speeded up to the point 
where employers can be assured of Board action in time to prevent serious and 
irreparable damage. In addition, the new provision makes the assertion of 
Board jurisdiction a highly uncertain matter and no employer can be assured 
beforehand that the Board will assume jurisdiction over his case. The provision 
with respect to cession agreements by NLRB has proven to be of little value, 
due to the numerous inconsistencies between the Taft-Hartley Act and the various 
State labor relations acts. 

S. 748 adopts the only feasible method to effectively eliminate the “no man’s 
land.” The bill would specifically authorize the Board to decline jurisdiction 
where it does not consider the effect on commerce sufficiently substantial to 
warrent the exercise of its jurisdiction and would authorize the States to act 
where the Board so declines. 

CONCLUSIONS 


As we have emphasized, we strongly believe that in order for legislation to 
insure the eradication of the evils demonstrated by the McClellan committee, 
it must provide for the complete elimination of the weapons most often utilized 
by corrupt labor leaders, namely, organizational picketing and secondary boycott. 

S. 505 has been labeled as a bill which will effectively eliminate the corrupt 
and dictatorial labor leader, yet it is completely silent on organizational picketing 
and secondary boycott. Therefore, it would get at only some of the symptoms 
and not at these two major causes. It has been promised by the sponsors of 
S. 505 that, once this bill is adopted, a second bill dealing with amendment of 
existing sections of Taft-Hartley will be introduced. 

Our greatest fear is that the adoption of S. 505 in its present form will lull 
the public and Congress into a feeling that the bill adequately deals with this 
problem and no further legislation is necessary. 
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We believe now is the time to make major amendments to the Taft-Hartley 
Act as well as legislating on union democracy. Therefore, we strongly urge 
that any legislation adopted must contain provisions dealing with organizational 
picketing and secondary boycott. 

However, if the political climate is such that this is not possible—and we 
sannot believe that this is so—we urge that a bill dealing with union democracy 
solely along the lines of the administration bill and incorporating our recom- 
mendations be adopted. The bill should omit any changes in the existing Taft- 
Hartley Act, such as those proposed in title VI of S. 505, no matter how non- 
controversial they may be termed. In our opinion, this will strengthen the 
chances for adoption of a second bill amending the existing act and including 
provisions on organizational picketing and secondary boycott. 





STATEMENT OF THE NATIONAL SoOcIETy OF PROFESSIONAL ENGINEERS RE PROPOSED 
CONSTRUCTION INDUSTRY AMENDMENTS TO THE TAFT-HARTLEY ACT 


The National Society of Professional Engineers is a voluntary membership 
organization composed of over 47,000 individual professional engineers engaged 
in virtually all branches of engineering practice, each of whom is licensed by 
ohne or more State boards of engineering registration to practice professional 
engineering. Our membership is affiliated through 47 State societies of profes- 
sional engineers and over 3865 local community chapters. Since our inception 
almost 25 years ago, the national society has been seriously concerned with the 
impact of national labor laws upon employed professional engineers, and from 
time to time has appeared befvre various congressional committees and pre- 
sented the views of the engineering profession with respect to then-pending 
legislation. In 1947 the National Society, along with other major engineering 
organizations, testified in connection with the proposed 1947 amendments to 
the National Labor Relations Act, in order to have incorporated into law the 
present professional provisions, namely sections 2(12) and 9(b) (1). 

Section 2(12) provides a statutory definition of “professional employee” while 
section 9(b)(1) protects professional employees from being included in a bar- 
gaining unit with nonprofessionals, unless the professionals vote by separate 
ballot for such inclusion. Specifically, section 9(b)(1) reads as follows: 

“That the Board shall not (1) decide that any unit is appropriate for such 
purposes (collective bargaining) if such unit includes both professional em- 
ployees and employees who are not professional employees unless a majority 
of such professional employees vote for inclusion in such unit; * * *” 

Thus it is apparent that it was the intent of Congress in enacting section 
9(b) (1) to prevent professional employees from: being engulfed into or repre- 
sented by a heterogeneous labor union against their wishes, and the understand- 
ing of Congress that professional employees must be treated differently from non- 
professional employees in these matters due to the professionals’ highly special- 
ized training, the primarily intellectual nature of their work, the high degree of 
individual judgment and discretion required, and the nonstandardized character 
of their work output. 

Further, the requirements of section 9(b)(1) are not discretionary with the 
National Labor Relations Board; they are mandatory. In fact, the U.S. Supreme 
Court has recentdly ruled’ that professional engineering employees who are 
denied their separate voting rights by the Board, as guaranteed in sectin 9(b) (1), 
may bring action in a separate equity proceeding in order to reverse the Board's 
action. The Supreme Court has, in effect, reaffirmed the fact that section 9(b) (1) 
constitutes a mandatory prohibition upon the Board, and that the Board, under no 
circumstances, may include nonprofessionals in a voting unit with professional 
employees unless the professionals are granted a separate vote in order to indi- 
cate their desires regarding such inclusion. 

It is in order to further maintain and protect these rights of professional 
employees that this statement is respectfully presented for the committee’s con- 
sideration. 

We have been seriously disturbed over section 603 of S. 505 which would 
sanction employer-union collective bargaining agreements in the construction 
industry where the majority status of the union has not been established under 
the Taft-Hartley Act prior to the agreement, and under the terms of which union 





1 Leedom v. Kyne, No. 14, October Term, 1958, decided Dec. 15, 1958. 
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membership could be required after 7 days of employment. In our considered 
opinion this provision in section 608 poses a serious threat to the separate election 
rights of professional employees, for as it now reads, professional employees 
eould, and undeniably would, be forced to be represented by and join a hetero- 
genenous labor organization contrary to their wishes and contrary to the express 
existing language of section 9(b) (1) of the Taft-Hartley Act. We do not express 
an opinion on the so-called construction industry amendment insofar as laborers 
and mechanics and the unions which represent them are concerned, but. we do 
emphatically maintain that section 603 as presently written is at variance with 
the intent of Congress as expressed in section 9(b)(1), and, if not further 
amended, wil! most definitely abridge the professional voting rights as contained 
therein. 

We are not giving vent to any wild imagination, nor do we believe we are 
being unduly concerned about the possible dangers to professional employees 
inherent in the language of section 603. To the contrary, we know for a fact 
of specific instances where building trades unions have demanded that engineering 
employees join the union, “or else * * *.”’ In 1957, for example, a local of the 
operating engineers union sought to force membership upon employees of a field 
engineering and surveying subcontractor by bringing pressure upon the firm after 
it had submitted a bid for field survey work. The firm declined to influence its 
employees and in turn brought unfair labor charges against the union and local 
AGC chapters. In its opinion,? the National Labor Relations Board ordered the 
operating engineers union and the AGC chapters to cease and desist from activities 
intended to coerce the engineering and technical employees into joining the 
operating engineers’ union and to cease attempts to cause the subcontractor to 
coerce or discriminate against its employees. 

This case is but one example of how unreasonable demands with their attend- 
ant pressure upon employers are frustrated by existing machinery of the Taft- 
Hartley Act. Section 603 of S. 505, however, would remove such protection as 
professional engineers now enjoy. 

We fully realize that the election prior to certification requirement of the Taft- 
Hartley Act has not been a practical mechanism for adequately dealing with 
employer-union relationships in the construction industry, for as this committee 
noted in a report last year, “Employment is intermittent and jobs are frequently 
of short duration.” However, the administration last year (S. 1614) and in the 
present session (S. 748) as well as Senator Kennedy himself in the last session 
(S. 3738) advocated, in our opinion, a much more acceptable approach for dealing 
with these problems in the construction industry. According to these proposals, 
the National Labor Relations Board would be permitted to certify unions as 
exclusive collective bargaining representatives without a prior election upon a 
joint petition of the employer and the union so long as a bargaining relationship 
had previously existed between the employer and the union and so long as the 
Board finds no substantial challenge by the employees of the representative status 
of the union. Under this approach, employers and unions would not be left to 
their own devices; rather, the Board itself would issue a certification spelling 
out the appropriate unit. 

When the National Society inquired as to what effect, if any, this method would 
have on the rights of professional employees, we were assured by both the De- 
partment of Labor and Senator Kennedy that the proposal is not intended to 
affect the present self-determination rights of professional employees provided 
in section 9(b) (1). There would be no greater possibility, under the proposed 
amendment, of professional employees being included in a bargaining unit 

gainst their desires than there is at the present time.” For further information 
of the committee, we have attached copies of correspondence received from the 
Department of Labor and Senator Kennedy relative to the material quoted 
above. 

Reassuring as these informal replies are, however, they are rendered virtually 
meaningless by section 603 of 8. 505; for with no provision for a Board certifica- 
tion there is no way for the intent of the Department of Labor or Senator 
Kennedy to be given effect. Without the protection of a Board certification 
professional employees are completely at the mercy of employer-union agree- 
ments, and we can see only too plainly a situation in which professional em- 
ployees may become the pawns in the chess game of collective bargaining. 


2Northern California Chapter, The Associated General Contractors of America and 
Operating Engineers Local No. 3, IUOE, 119 NLRB No 138 Dec. 16, 1957. 
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As a basic premise, we believe that controversy and confusion will be minimized 
if general Taft-Hartley amendments, unrelated to labor reform, are completely 
divorced from any legislation which is designed primarily to cure abuses and 
eliminate racketeering as disclosed by investigations of the McClellan committee. 
The National Society, dedicated to public service and the enhancement of public 
welfare, strongly advocates effective labor reform legislation. We would hesi- 
tate to see it jeopardized or possibly defeated due to being combined with con- 
troversial general Taft-Hartley amendments. On the other hand, we would 
not like to witness the hurried passage of general amendments as a package deal 
with much-needed reform legislation. 

Accordingly, the National Society recommends that all general Taft-Hartley 
amendments be separated from reform legislation, that strong reform legislation 
be speedily approved by the Congress, and that full attention be then turned to 
proposed general amendments which can be objectively studied and analyzed 
in an atmosphere less charged with such a sense of urgency and immediacy. 

However, should this committee after due consideration deem it advisable to 
incorporate a construction industry amendment to the Taft-Hartley Act into 
a labor reform bill, we earnestly recommend that the mechanism as presently 
contained in section 506 of S. 748 be selected, and that it be further amended 
and refined to reflect the stated intent of Senator Kennedy and the administration 
with respect to the rights of professional employees as evidenced by the attached 
letters. In order to maintain separate election rights of professional employees 
in the construction industry, we suggest that section 603 of S. 505 be deleted, 
and ia its place the following language be substituted (taken from section 506 
of S. 748 and further amended) : 

“(a) Section 9(c)(1) of the National Labor Relations Act, as amended, is 
amended by inserting the word ‘or’ after the semicolon at the end of clause (B) 
and adding a new clause ‘(C)’ as follows: 

“*(C) by an employer primarily engaged in the building and construction 
industry and a labor organization acting in behalf of employees engaged (or 
who, upon their employment, will be engaged) in the building and construction 
industry, asserting that such employer recognizes such labor organization as 
the representative defined in section 9(a) and has entered into a collective 
bargaining agreement with such labor organization ;’ 

“(b) Such subsection is further amended by inserting a colon before the 
period at the end thereof and adding the following language: Provided, That the 
Board may, without prior thereto having conducted an election by secret ballot, 
certify a labor organization referred to in clause (C) of this paragraph as the 
exclusive representative of employees of an employer referred to in said clause 
(C) in such unit as the Board may find is appropriate (subject to the limitations 
of section 9(b)) for the purposes of collective bargaining with respect to rates 
of pay, wages, hours, and other conditions of employment: Provided further, 
That the preceding proviso shall not apply where there is no history of a col- 
lective bargaining relationship between the petitioning employer and labor 
organization prior to the current agreement or an employee or group of employees 
or any individual or labor organization acting in their behalf allege, and the 
Board finds, that a substantial number of employees presently employed by the 
employer in the bargaining unit assert that the labor organization is not a 
representative as defined in section 9(a).” 

We believe the above language will accurately reflect the thinking of the 
administration and Senater Kennedy and will remove the possibility of un- 
certainty or misunderstanding. 

The National Society of Professional Engineers sincerely appreciates the oppor- 
tunity of presenting our views on this important legislation, and we stand 
ready to further discuss our position and to cooperate with the committee to 
the best of our ability in any manner possible. 








U.S. SENATE, 
COMMITTEE ON LABOR AND PUBLIC WELFARE, 
May 13, 1958. 


Mr. Paut H. Ropsins, 
Executive Director, National Society of Professional Engineers, 
Washington, D.C. 

Dear Mr. Rosppins: Many thanks for your letter of recent date calling my 
attention to your concern over amendments to the National Labor Relations Act 
which might affect the construction industry, and your specific concern with 
how such amendments might affect professional employees in the industry. 
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] agree with Mr. Rothman’s previous statement to you that there would be no 
creater possibility under the proposed amendments for professional employees 
being included in a bargaining unit against their desires than there is at the 
present time. In any event, I did want you to know that in considering these 
amendments I shall certainly keep your views in mind and call them to the 
attention of the subcommitee. 

With every best wish. 

Sincerely, 
JOHN F. KENNEDY, 
Chairman, Subcommittee on Labor. 


U.S. DEPARTMENT oF LABOR, 
OFFICE OF THE SOLICITOR, 
Washington, D.C., April 3, 1957. 
Mr. Pau H. Rossins, 
Paeccutive Director, National Society of Professional Engineers, 
Washington, D.C. 


Dear Mr. Ropstns: Secretary Mitchell has asked me to reply to your letter of 
March 25 to him regarding the administration’s proposals for amendments of 
the Taft-Hartley Act, transmitted to Congress on March 14 and introduced by 
Senator Smith as S. 1614. 

The proposal to authorize the Board, under appropriate circumstances, to 
certify unions in the building and construction industry as exclusive bargaining 
representatives, without prior thereto having conducted an election, is not in- 
tended to affect the present self-determination rights of professional employees 
provided in section 9(b) (1). There would be no greater possibility, under the 
proposed amendment, of professional employees being included in a bargaining 
unit against their desires than there is at the present time. 

Your interest in this matter is appreciated. 

Very truly yours, 
Stuart RotuMan, Solicitor of Labor. 





STATEMENT OF B. S. GILMER, PRESIDENT, SOUTHERN BELL TELEPHONE & TELEGRAPH 
Co. 


My uame is Ben 8S. Gilmer. I am president of the Southern Bell Tele- 
phone & Telegraph Co. I have asked permission to file this statement because I 
feel very strongly that legislative proposals relating to the internal operations of 
labor organizations should not be combined with proposals to change the basic 
law of labor-management relations. The latter has been tried and tested over 
many years before the National Labor Relations Board and the courts and 
should not be changed in piecemeal fashion without careful and full considera- 
tion of the proposed changes and the reasons for them. The company is grate- 
ful for the opportunity given it by the subcommittee to present its views. 

An editorial in the Chattanooga Times, January 29, which Senator Kennedy 
has placed in the Congressional Record (Congressional Record, Feb. 4, 1959, 
p. A-794) stated in part: 

“Senator Kennedy was explicit in his purpose. ‘This is primarily a labor- 
management reform bill,’ he said, ‘dealing with the problems of dishonest rack- 
eteering: it is not a bill on industrial relations, dealing with the problems of 
collective bargaining and economic power. The two areas of legislation should 
not be confused or combined.’ ” 

I suscribe to Mr. Kennedy’s view that antiracketeering legislation and pro- 
posals dealing with the problems of collective bargaining should not be confused 
or combined. Senator Ervin, co-sponsor with Senator Kennedy of S. 505, is 
quoted as having said at the subcommittee hearing on February 4: “The best 
way to defeat a labor reform bill designed to reach some of the misconduct ey- 
posed by the McClellan committee is to combine reform with Taft Act amend- 
ments. But a bill dealing with labor reform alone would pass the Senate by 
a near unanimous vote.” (Daily Labor Report No. 25, February 5, 1959.) Des- 
pite these statements from both sponsors of S. 505, the bill contains, in addition to 
antiracketeering proposals, a number of highly controversiul amendments to 
the National Labor Relations Act. 





798 LABOR-MANAGEMENT REFORM LEGISLATION 


It is not my purpose, nor do I feel qualified, to comment generally upon the 
antiracketeering provisions of either the Kennedy-Ervin bill or the administra- 
tion bill, S. 748, introduced by Senator Goldwater. I should, however, like to 
address a few remarks to several provisions of S. 505 which I do not believe 
should be included. These provisions are highly controversial and, in my view, 
have little, if any, connection with the abuses uncovered by the McClellan com- 
mittee, which abuses this legislation was designed to remedy. 

Section 605 of the bill would make a change in the definition of the term 
“supervisior’ as it now appears in section 2(11) of the National Labor Rela- 
tions Act. The following language shows the definition of the term as it would 
be modified by section 605. The words which would be deleted from the pres- 
ent definition are shown in brackets and the words which would be added are 
underscored. 

(11) The term ‘supervisor’ means an individual having authority, in the 
interest of the employer, to hire, transfer, suspend, layoff, recall, promote, dis- 
charge, assign, reward, or discipline other employees [or responsibility to 
direct them], or to adjust their grievances [or effectively to recommend such 
action.] or one who does effectively recommend such action, or whose principal 
function is responsibly to direct other employees, if in connection with the 
foregoing the exercise of such authority is not of a merely routine or clerical 
nature, but requires the use of independent judgment.” 

The purpose of excluding supervisors from the definition of employees whose 
rights to self-organization and to bargain collectively are guaranteed by the 
act was because persons coming within that definition were so closely identified 
with management that the proper operation of a business would be impaired if 
they were placed in a position where the company was required to bargain with 
them as a group, or where their performance of their supervisory duties could 
be interfered with or compromised by pressure from the rank-and-file exerted 
through a union. In the 11 years during which the act has been in force this 
arrangement has operated reasonably successfully. 

The purpose of the proposed amendment is rather obscure. It appears, how- 
ever, that for a person te come within the supervisor category it must be shown 
that he and others in the same job classification not only have the authority to 
take certain action or effectively to recommend such action but actually exercise 
such authority. It apparently would be a matter of proof as to each employee 
in a job whose status was questioned not only that the employer had delegated 
appropriate authority to the whole group of employees but that each individual 
employee actually exercised that authority. Obviously, if in any representation 
proceeding the status of employees in a particular job classification were ques- 
tioned and that job classification included a large number of persons, the work 
of the Board would be substantially increased, with no corresponding beneiit. 

The introduction of the language referring to individuals whose principal 
function is to direct other employees is ambiguous and if it means that some 
measurement, either as to time or some other factor, is to be used, it fails to take 
account of the reason for excluding supervisors in the first place. The fact 
that a person who actually directs other employees does not spend all or even 
half of his time in that occupation does not mean that the direction he does 
give is not important to management or that he is not subject to the same unde- 
sirable pressure when performing his function of directing. The reasons for 
excluding supervisors are valid and apply in the case of an employee who spends 
any appreciable amount of time directing the work of others. 

As we have seen no statement by the sponsors of S. 505 or by the committeee 
on the reasons for the proposed change in the definition, we have looked to the 
statement of Mr. Andrew J. Biemiller, legislative director of the AFL—CIO, who 
presented testimony for that organization at the first day of the hearing on Janu- 
ary 28, 1959. The witness devoted only one paragraph of a lengthy statement 
to section 605 of the bill, stating that it was necessary in order to halt National 
Labor Relations Board actions “which have expanded the present definition far 
beyond its original intent.” The witness did not cite any examples of the Poard 
determinations which he had in mind. 

Finally, with regard to section 605, we have been unable to discover any re- 
lationship between this proposal and any abuse uncovered to date by the Mc- 
Clelian committee. If the definition of the term “supervisor” is to be changed, 
we feel that consideration should be given to including persons who spend a 
substantial portion of their time in training activity. However, in consonance 
with the declared intention of the sponsors of the bill we do not wish to advance 
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such a proposal at this time because it, too, would be entirely out of place in a 
bill designed to curb racketeering abuses. 

Some suggestions have been made that the controversial amendments to the 
National Labor Relations Act contained in S. 505 would be deleted by removing 
title VI which is entitled “Amendments to the Labor-Management Relations 
Act of 1947, as Amended.” In our view some equally, if not more, controversial 
amendments to the National Labor Relations Act appear in other titles of the 
Kennedy-Ervin bill. 

For example, section 112 of S. 505 specifically amends subsections (a), (b), 
and (c) of section 302 of the National Labor Relations Act. Subsection (a) (3) 
would make it unlawful and subject to criminal penalty for an employer to pay 
money or to give anything of value— 


“to any employee or group or committee of employees of such employer employed 
in an industry affecting commerce for the purpose of causing such employee or 
group or committee directly or indirectly to influence any of the employees in 
the exercise of the right to organize and bargain collectively through representa- 
tives of their own choosing; * * *.” 

This proposal would bring abcut a most significant and most far-reaching 
change in the present law. Last year when the Kennedy-Ives bill, S. 3974, was 
considered by the House of Representatives, section 607 of that bill produced 
a great deal of controversy. Section 112 of S. 505 is a revised version of this 
highly controversial section. Some of the objectionable elements of last year’s 
proposal have been removed. Nevertheless, the language of section 302(a) (3) 
quoted above is extremely vague for a criminal provision. It would seem that 
an employer’s gift of something of value to an employee could be entirely proper 
or could constitute a criminal offense depending upon his state of mind at the 
time of the gift. Presumably, if a jury found that the gift was designed to 
influence an employee in the exercise of his right to bargain collectively, the gift 
would constitute a criminal offense; otherwise it would be entirely proper. In 
drafting criminal provisions in any statute, the abuse sought to be outlawed 
should be clearly defined and the statutory language narrowly confined. 

One further point should be made regarding section 112. In enacting the 
Labor-Management Relations Act, Congress rejected a proposal to place criminal 
penalties on any unfair labor practices. However, section 112 of the Kennedy 
bill undertakes to make criminal many acts which quite properly were per- 
missible under the Wagner Act and are not unfair labor practices under present 
law. 

There is also another amendment to the Labor Management Relations Act not 
found in title VI. Section 101(e) repeals subsections (f) and (g) of section 9 
of the present law. These provisions deny the services of the National Labor 
Relations Board to unions failing to comply with the filing requirements of the 
present law. If consideration is to be given to these matters it should be as 
part of the proposed general revision of Taft-Hartley. 

Finally, I call the attention of the subcommittee to section 103 which requires 
in part that employers report— 

“Any expenditure, if the total thereof exceeded $2,500 during the fiscal year, 
where an object thereof, directly or indirectly, is to persuade employees not to 
exercise, or persuade employees as to the manner of exercising, the right to 
organize and bargain collectively through representatives of their own choosing, 
or is to obtain information concerning the activities of employees or a labor 
organization in connection with a labor dispute * * *.” 


This section appears to require reports on many activities which are perfectly 
legitimate and within the free speech guarantees of section 8(c) of the Labor 
Management Relations Act. Section 103 represents a wrong approach to the 
subject matter of disclosing employer expenditures. It starts off requiring dis- 
closures in the broadest of terms and then seeks to narrow the impact by listing 
certain exceptions. A much better and less dangerous approach would be to 
specify directly the types of expenditures on which reporting is really con- 
sidered necessary. In its present form, section 103 certainly goes beyond any 
need for disclosure of employer expenditures developed in any congressional 
hearings. 


CONCLUSIONS 
This statement is not intended to be a section-by-section analysis of S. 505, 


nor does it point out all of the controversial amendments to the National Labor 
Relations Act contained in that bill. Instead, it ix designed to point to a few 
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very significant changes which would be made in basic Federal labor law and 
which appear to have little, if any, connection with the major abuses the Kennedy- 
Ervin bill was designed to eradicate. We urge that before any changes in the 
National Labor Relations Act are recommended to the Senate full and complete 
hearings be held. If the antiracketeering provisions of the. Kennedy-Ervin bill 
ure placed before the Senate in the near future, we strongly recommend that 
any proposed amendments to the National Labor Relations Act be removed from 
the bill. 


STATEMENT OF JOSEPH A. BEIRNE, PRESIDENT, COMMUNICATIONS WORKERS OF 
America, AFL-CIO on S. 505 


On behalf of the 380,000 employees, working in the communications industry, 
who are represented by the Communications Workers of America, AFL-CIO, I 
would like to take this opportunity to afford you the benefit of our views regard- 
ing some of the more important and necessary changes in the Taft-Hartley Act 
which are being discussed in relation to other proposals now before you for 
consideration. 

When Senator Kennedy introduced the labor-management reform bill of 1959 
(S. 505), he assured the Senate that a second labor bill, covering some of the 
more controversial aspects of Taft-Hartley, will be reported to the floor of the 
Senate later on this year. It is at least encouraging to know that the few amend- 
ments to Taft-Hartley which are proposed in S. 505 are not considered the end-all 
of necessary changes in the labor-management relations law. 

It is not my intention to quarrel here with the determination to consider 
separately the majority of Taft-Hartley changes and the reform proposals. How- 
ever, considerable controversy is already present with respect to the question of 
whether there should be a one-package or two-package labor-management bill. 
We in CWA are, and have been for many years, most concerned about certain 
features of the Taft-Hartley Act that have particularly affected us in our rela- 
tions with the communications industry. Whether the matters about which 
we are-so concerned are covered in a reform bill or taken care of in a separate 
bill is not so important as is the necessity that they be considered without further 
undue delay. 

At this point I should at least mention a word of caution to you gentlemen. It 
must be recognized that the clamor for punitive, repressive, union-busting meas- 
ures will not die down during the course of your deliberations regarding reform 
proposals, nor can it be expected that the advocates and proponents of such 
measures will cease their efforts to destroy effective trade unionism even upon 
enactment of reform legislation. They do not seek real reform, and they will 
not rest short of destruction or elimination of the instrumentalities of free col- 
lective bargaining. We in CWA urge you to be mindful of the crafty and even 
unscrupulous maneuverings in the guise of reform proposals, but which in reality 
are designed solely to render ineffective the overwhelming majority of decent 
and legitimate labor organizations. 

With these matters in mind, then, I shall proceed with my discussions of those 
Taft-Hartley features which we in CWA believe to be in most need of amend- 
ment, change, clarification, modification, or outright repeal. I should like first 
to say a word concerning the Taft-Hartley changes proposed in S. 505 and then 
to discuss but a few of the necessary changes that seem to have been set aside 
for a subsequent bill, but which in any event must be given immediate consider- 
ation. Finally, I would like to take a moment to comment on some of the amend- 
ments contained in the administration bill (Labor-Management Practices Act of 
1959, S. 748). 

KENNEDY-ERVIN BILL 
Reporting and disclosure 


With respect to labor unions, the filing requirements of 8S. 505 are quite similar 
to those contained in sections 9 (f) and (g) of 'Taft-Hartley. However, access 
to the processes of the National Labor Relations Board would not be dependent 
upon a union’s compliance with the filing requirements. Instead, the filing re- 
quirements for unions, their officers and employees, as well as those for em- 
ployers and labor-relations consultants, would be enforced by criminal penalties. 
By repealing sections 9 (f) and (g), the present unfair and unreasonable en- 
forcement provisions, which affect only unions, weuld be elimiuated. 
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Payments by employers 


The amendment of Taft-Hartley sections 302 (a), (b), and (c) so as to clarify 
ambiguities which exist regarding the legality of certain employer payments to 
employee representatives, and the broadening of coverage so as to prohibit the 
Shefferman-type payments are most desirable. ‘Che practice of making payments 
for the purpose of influencing employees and their representatives in the exercise 
of their guaranteed rights and duties is most reprehensible. It is most important 
that a clear line of distinction be drawn between these and the various types of 
bona fide payments. 

NLRB jurisdiction 

The addition of a new subsection (c) to section 14 of Taft-Hartley, which 
would require the Board to assert its full statutory jurisdiction, would accomplish 
that which we have constantly urged over the years. Although the Board has 
recently reduced its jurisdictional standard for the communications industry 
from $200,000 gross volume to $100,000, the present standard remains arbitrary, 
unrealistic, and unjustified in principle. There are approximately 4,000 inde- 
pendent telephone companies in this country. I would estimate that at the very 
most no more than about 150 of these companies meet even the new standard of 
$100,000. Thus, it is imperative that the Board be required to fulfill its proper 
function in the scheme of Federal regulations of labor-management relations. Of 
course, the responsibility lies with the Congress to provide the necessary appro- 
priations for the handling of the increased caseload which the Board would 
realize. 


“Shakedown” picketing (and mandatory injunction) 


The amendment of section 8(b) so as to add a new unfair labor practice; 
namely, shakedown picketing, is certainly not subject to serious objection. We 
have always abhored the type of conduct that would thus be prescribed, such 
as picketing for purposes of extortion. However, I must speak out in opposition 
to any extension of the mandatory injunction provisions of section 10(1). You 
must recall that as far back as 1949 even Senator Taft proposed the repeal of 
the mandatory injunction provisions, as did the present administration in 1954. 
The mandatory injunction provisions should be repealed outright. Certainly, 
they should not be extended now, if at a later date, as Senator Kennedy has 
promised, their repeal will be taken under consideration. Any extension of these 
grossly unfair and one-sided provisions at this time will tend to lead one to believe 
they meet with the favor of the authors of S. 505 and completely frustrate any 
efforts to seek their repeal at a later date. 


Extension of section 14(b) 


I will not go into the prehire union security agreements which would be per- 
mitted in the building and construction industry under section 603(a) or S. 505. 
However, I must comment on subsection (b) of section 603, which reads: 
“Nothing contained in the amendment made by subsection (a) shall be construed 
as authorizing the execution or application of agreements requiring membership 
in a labor organization as a condition of employment in any State or Territory in 
which such execution or application is prohibited by State or Territorial law.” 

Section 603(b), then, is essentially a reaffirmation of Taft-Hartley section 
14(b). Any such reaffirmation of this provision, which permits the various 
States to enact so-called right-to-work laws, is an affront and insult to the labor 
movement. Moreover, it completely disregards the resounding defeat of right-to- 
work proposals just last November. 

The results of last November’s referendums served to crystallize the fallacy 
that right-to-work laws are designed for the benefit and protection of this Nation’s 
working men and women. In only one out of six States did the majority of the 
electorate fail to recognize the harmful impact of such a law and the fraud being 
perpetrated upon them. Only in agricultural Kansas did the hoax survive. 

Through section 14(b), the quarter of a century old Federal policy of encour- 
aging employees to organize and bargain collectively through representatives 
of their own choosing is subject to destruction at the whim of State legislative 
bodies. Whereas the establishment of a consistent and uniform policy with 
tespect to labor-management relations, particularly union security agreements, 
should be restored to the jurisdiction of Federal Inw, it is now proposed that 
dhe very license to frustrate such a uniform policy be extended. 
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Extending section 14(b) at this time is particularly inconsistent and unrea- 
sonable in view of the fact that in the very near future, as Senator Kennedy has 
promised, the repeal of this provision will be taken under consideration. There 
is absolutely no jurisfication or reasonable explanation for extending and 
reaffirming section 14(b) today when it is known full well that its outright repeal 
will be considered tomorrow. 


Economic strikers 

I strongly urge enactment of the provision amending Taft-Hartley section 
9(c) (3) so as to remove the denial of eligibility of economic strikers to vote in 
representation elections even though they have been replaced on the job. The 
record is replete with the union-busting effect of the existing provision. 
“Supervisor,” definition of 

The amendment of the definition of the term “supervisor” is of vital importance 
to CWA and the employees it represents. 1 recognize the difficulties encountered 
and the tremendous task involved in the drafting of a definition so I shall submit 
a suggested definition of “supervisor.”” However, I should like to give you some 
background information which will help explain our reasons for the suggested 
definition. 

I am submitting herewith a supplemental statement in which CWA’s views 
regarding the definition of the term “supervisor” are more fully set out. There- 
fore, I shall confine my comments herein to summary form. 

In view of the legislative history of the definition of the term “supervisor,” it 
is abundantly clear that the Congress did not intend to exclude from a recognized 
bargaining unit a part of an employer’s actual basic working force. The defini- 
tion was intended to be limited to bona fide supervisors, and not to include such 
employees as strawbosses or leadmen, and I submit, not to include such persons 
as service assistants in the telephone industry. 

A service assistant is an experienced telephone operator who, because of her 
experience and ability, assists other operators in the completion of calls and sees 
that production is maintained. She is stationed behind and helps a group of 
operators at the switchboard varying from six to eight in number. She instructs, 
trains, assists, leads, expedites, inspects, makes clerical records regarding time 
and production, and performs other duties of a clerical and routine nature which 
are calculated to improve the development of operators and to maintain certain 
prescribed standards of public service. 

The service assistant has no authority or right or responsibility to hire or fire, 
promote or discharge, nor has she any right or authority effectively to recom- 
mend any of the foregoing, and she completely lacks any power effectively to 
discipline an operator. In fact, she works along with the other operators under 
the direct eye and supervision of an assistant chief operator or chief operator. 
Moreover, when confronted with problems to which answers are not furnished 
by operating manuals, a service assistant must consult the chief operator or the 
latter’s assistant. 

Contrary to these undeniable facts the Board has been persuaded that service 
assistants in three companies of General Telephone Corp. should be excluded from 
collective bargaining units as supervisors. The decision to exclude them was 
based on the “effectively recommend” language of the present definition, because 
they have by the nature of their positions “an intimate knowledge of the 
operator’s work performance.” It does not require a great deal of insight into 
the problem, gentlemen, to clearly recognize that “an intimate knowledge of the 
operator’s work performance” is not even similar to, let alone the equivalent of, 
authority “to effectively recommend” in the interest of the employer to “hire, 
transfer, suspend, lay off, recall, promote, discharge, assign, reward, or discipline 
other employees or responsibly to direct them.” 

Therefore, in order to insure the intended application of the term and to pro- 
tect the guaranteed rights of more than 20,000 service assistants in the telephone 
industry, it is necessary to clarify the definition of “supervisor” in the Taft- 
Hartley Act. I suggest the following (amending language is italicized) : 

“The term ‘supervisor’ means any individual having authority, in the interest 
of the employer, to hire, transfer, suspend, lay off, recall, promote, discharge, 
assign, reward, or discipline other employees, or responsibility to direct them, or 
to adjust their grievances, or effectively to recommend such action, if in connec- 
tion with the foregoing the exercise of such authority is not of a merely routine 
or clerical nature, but requires the use of independent judgment, and is coupled 
with responsibility for the formulatio or execution of management policy with 
respect tu the employees under his direction. 
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FUBTHER CHANGES THAT MUST BE CONSIDERED 


As I mentioned previously, whether they be included in a one-package or two- 
package approach to legislation in the field of labor-management relatiuus, there 
are certain features of the Taft-Hartley Act in addition to those covered in 
S. 505 that require immediate attention. 


Non-Communist affidavit 


The Communist Control Act of 1954 makes it unnecessary to retain the present 
Taft-Hartley provision relating to non-Communist affidavits. The existing con- 
dition denies to innocent employees the processes of the Board and does not, in 
reality, affect the union officers who are required to file the affidavit. Since 
legislation is now being considered for the protection of employees, section 9(h) 
should be repealed. 


Prehearing elections 


The act should be amended so as to permit the Board to conduct prehearing 
representation elections. It is imperative that there be some method whereby 
the very purposes and objects of the labor-management relations law can no 
longer be frustrated by invoking the present complicated and technical procedural 
requirements regarding elections. A provision for prehearing elections would 
aid both labor and management. 


General Counsel, vacancy in office of 


The delays in processing unfair labor practice cases attributable to a vacancy 
in the office of the General Counsel of the Board are a blight upon the adminis- 
trative processes of the labor-management relations law. In order to eliminate 
tuese unnecessary delays there should be devised some means of expediting the 
filing of a vacancy in this Office. 


“Free speech” 


The viciousness of the employer “captive audience” device which is permitted 
under section 8(c), to interfere with the freedom of choice of employees and to 
frustrate collective bargaining, was dealt with in considerable detail in my 
statement and testimony before this Subcommittee on Labor on May 16, 1958. 
My complete remarks on this subject are found on pages 975 through 977 of the 
printed report of the full hearings on the Kennedy-Ives bill. In order not to 
unduly burden you with repetitious remarks, suffice to say there is no other way 
to eliminate this license to interfere with and to coerce employees in their 
guaranteed rights, but to repeal this misleading and deceptively named “free 
speech” provision. 

ADMINISTRATION BILL 


CWA’s views regarding the Board’s jurisdiction, delays due to vacancy in the 
Office of the General Counsel, voting rights of economic strikers, prehearing 
representation elections, and non-Communist affidavits are set out above, as are 
our remarks on section 9 (f) and (g), and section 302. 


Secondary boycott 


The proposal to extend the secondary boycott provisions of Taft-Hartley is 
purely punitive and designed to weaken and destroy the labor movement. The 
existing secondary boycott provisions are unfairly restrictive and unjustly pro- 
tect the substandard and antiunion employer. As pointed out in the testimony 
of Mr. Andrew J. Biemiller, on behalf of the AFL-CIO, on January 28, 1959, this 
proposal deals with a particularly difficult problem and requires most careful 
study and consideration. 


“Organizational” and “recognition” picketing 

The right of peaceful primary picketing should be protected, rather than 
subjected to further limitations and restrictions. It is already an unfair labor 
practice for a union to picket for recognition where another union has been 
certified as the bargaining representative. Any extension of the existing pro- 
hibition will virtually hamstring legitimate union organizng efforts. The pro- 
posal to further limit and restrict the guaranteed right of employees to engage 
in peaceful primary picketing, whether for organizational or recognition purposes, 
is purely punitive and repressive. I have previously discussed our views re- 


garding extension of the mandatory injunction provisions of the Taft-Hartley 
Act. 









S04 LABOR-MANAGEMENT REFORM LEGISLATION 








Bargaining during life of contract 

The proposal which would amend the current law so as to provide that an 
employer need not even discuss matters not covered in the existing collective 
bargaining contract during the life of the agreement, is an unnecessary invasion 
of the right of employees to bargain about wages, hours and working conditions. 
The present law is even too restrictive in that it does not require an employer 
to agree to union proposals or to make any concessions during the course of bar- 
gaining. I am certain you will find that the prevailing policy today is for 
unions to voluntarily waive their right to discuss matters not covered in the 
agreement or to waive that right except in the case of one or two specified 
subjects. 


Bipartisan Board 

The proposal to require the Board to be bipartisan in composition is totally 
unrealistic and of no real value. Political philosophy should be no part of the 
criterion for the office of a Board member. Social and economic philosophy, on 
the other hand, are directly related to the responsibilities of a Board member 
in his handling of labor-management affairs. 
















CONCLUSION 





It has been my purpose to restrict my remarks to the area of changes in the 
Taft-Hartley Act. The Communications Workers of America is on record as 
favoring truly effective, necessary, remedial—honestly “reform’’—legislation in 
the field of labor-management relations. We are as greatly concerned about 
the abusive elements within the labor movement as we are about the conduct 
and practices of some employers. At the same time, we shall call upon every 
resource available to us to defeat purely punitive, repressive, union-busting 
legislative proposals. It is within the area of Taft-Hartley changes that the 
opponents of free trade unions are likely to carry out their illogical fight. 
Therefore, I have sought to convey some of our views regarding specific proposals 
to alter the present labor-management relations law, as well as some of our 
views regarding specific subjects that we feel should receive your attention 
and be considered by you during the course of your deliberations about any 
legislation in this field. 















SuPPLEMENTAL STATEMENT OF JOSEPH A. BEIRNE, PRESIDENT, COMMUNICATIONS 
WorKERS OF AMERICA, AFL-CIO, RE DEFINITION OF THE TERM “SUPERVISOR” 







LEGISLATIVE HISTORY 





Certain employees have been excluded, by definition, from the benefits and 
protections of the Taft-Hartley Act. One such employee is a “supervisor.” 
The act contains the following definition : 

“Sec. 2. When used in this act— 

7. * * * * + se 

(11) the term ‘supervisor’ means any individual having authority in the 
interest of the employer, to hire, transfer and suspend, lay off, recall, pro- 
mote, discharge, assign, reward, or discipline other employees, or respon- 
sibly to direct them, or to adjust their grievances, or effectively to recom- 
mend such action, if in connection with the foregoing the exercise of such 
authority is not of a merely routine or clerical nature, but requires the use 
of independent judgment.” 

The elimination of supervisors from the protection of the act found its genesis 
in the efforts of employers to combat the unionization of foremen. The bill 
prepared by the House of Representatives would have forbade the National Labor 
Relations Board “to regard as employees foremen and other representatives of 
management who act for employers in their dealings with the employees and other 
unions” (H. Rept. No. 245 on H.R. 3020, 80th Cong., 1st sess., p. 8). The Senate 
committee, however, recognized the need for greater specificity. It reported as 
follows: 

“In drawing an amendment to meet this situation, this committee has not 
been unmindful of the fact that certain employees with minor supervisory duties 
have problems which may justify their inclusion in that act. It has therefore 
distinguished between strawbosses, leadmen, setup men, and other minor super- 
visory employees on the one hand and the supervisor vested with genuine man- 
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agement prerogatives as the right to hire or fire, discipline, or make effective rec- 
ommendations with respect to such action. In other words the committee has 
adopted the test which the Board itself has made in numerous cases when it 
permitted certain categories of supervisory employees to be included in the same 
bargaining unit with the rank and file (citing cases * * * expediters * * * 
group leaders with authority to give instructions and to lay out the work * * * 
supervisors who are were conduits for transmitting orders * * * persons having 
title of foreman and assistant foreman but having no authority other than to 
keep production moving (S. Rept. 105 on S. 1126, 80th Cong. Ist sess. p. 4).” 

With the addition of one single idea presented by Senator Flanders, this was 
the philosophy of the bill adopted by the Congress. In fact, Senator Flanders 
recognized that most minor supervisory employees today have no power to hire, 
promote, or discharge, since such functions have been transferred to a personnel 
manager or department. Senator Flanders wanted to make sure to exclude the 
real people who perform the basic act of supervising, or as he himself put it the 
man who is “charged with the responsible direction of his department and of 
the men under him” (93 Congressional Record 4804, May 7, 1947). He said: 
“Such men are above the grade of strawbosses, leadmen, setup men, and other 
minor supervisory employees.” 

Upon consideration of the conference report, Senator Taft stated on the floor 
of the Senate on June 5, 1947: 

“The Senate amendment which the conference ultimately adopted is limited 
to bona fide supervisors. The House had included other classes. There were 
generally (a) certain personnel who fix the amount of wages earned by other 
employees such as inspectors, checkers, weighmasters, and time-study personnel ; 
(bd) labor relations personnel, police and claims personnel; and (c) confidential 
employees. The Senate amendment confined the definition of supervisors to 
individuals generally regarded as foremen and employees of like or higher rank” 
(98 Congressional Record 6599). 

In the light of the foregoing legislative history it should be abundantly clear 
that the Congress did not intend to excise from a recognized bargaining unit a 
part of the employer's actual basie working force. 


The telephone “service assistant” 


In the communications industry the Taft-Hartley definition of the term “super- 
visor” has been the subject matter of considerable concern insofar as it relates 
to the job classification of “service assistant.” 

The service assistant is an experienced telephone operator who because of 
her experience and ability is selected by management to assist operators in the 
completion of customer calls and to see that production is maintained. She is 
stationed behind the telephone operators at one section of the switchboard and 
is assigned to aid a group of operators which varies in size from six to eight 
in number. In her job, she instructs, trains, assists, leads, expedites, inspects, 
makes clerical records about time and production, and performs other duties 
of a clerical and routine character which are calculated to improve the develop- 
ment of operators and to maintain certain prescribed standards of public service. 

The service assistant does not have “authority in the interest of the employer, 
to hire, transfer and suspend, lay off, recall, promote, discharge, assign, reward, 
or discipline” the other operators with whom she works. Nor does she have 
authority “responsibly to direct” the other operators, or to “adjust their griev- 
ances.” 

The operators are “assigned” to places in accordance with a seating plan 
prepared in the district office by management or by clerical personnel. Such 
deviations as may be permitted from those seating plans must be in accordance 
with recognized Bell System and office operating procedures. The on-the-spot 
decisions made by service assistants are clerical and routine in character. By 
no reasonable stretching of the facts can it be made to appear that the authority 
of a service assistant with respect to relieving an operator or transferring her 
from one position to another exceeds that of a strawboss. The operating “Bible” 
spells out the service assistant’s authority and describes what she is to do in all 
of the expectable circumstances, however exceptional they may be. Further- 
more the “Bible” provides that where the specific instructions do not cover 
a particular situation, the service assistant should refer the problem to the 
chief operator or her representative. 

The legislative history of the act shows that the phrase “responsibly to direct” 
means that only those persons above the grade of strawbosses, leadmen, setup 
men, and other minor supervisory employees who are “charged with the re- 
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sponsible direction of his department and of the men under him” are to be ex- 
cluded from the protection of the act as supervisory employees. In the tele- 
phone operating company this means that the lowest echelon in the management 
hierarchy would be filled by the assistant chief operator. Certainly where an 
assistant chief operator or chief operator is present, she is the one who has the 
responsibility of directing the work in the department. 

The service assistant, along with the operators, works under the direct eye 
of the assistant chief operator or chief operator. When confronted with prob- 
lems to which answers are not furnished by operating manuals, the service 
assistant must consult the chief operator or the latter’s assistant. She herself 
is supervised not only by the personal observations of these management repre- 
sentatives but also through the monitoring of her work. 

On March 4, 1947, the Director of the Women’s Bureau of the Department of 
Labor submitted to the Secretary of Labor a report on “Typical Women’s Jobs 
in the Telephone Industry,” Bulletin No. 207-A. This report gives detailed 
descriptions of the typical jobs for women in the various departments of tele- 
phone companies. At the time of this report the title of “service assistant” was 
more generally know as supervisor. In essence, the conclusion of this objective 
report (at pp. 16 and 17) is that the so-called supervisors are nothing more than 
“group leaders” possessing no real supervisory authority. Is it not curious that 
when the very title of the job was “supervisor” the various companies did not 
contend that those holding it were supervisors in fact, and that years later 
after the more accurate title of “service assistant” was adopted, some of the 
companies sustain an afterthought to the effect that they are supervisors, after 
all? 

However, contrary to these basic facts, the National Labor Relations Board 
has ruled that service assistants in three companies of the General Telephone 
Corp.’ should be excluded from collective bargaining units as supervisors. The 
decision of exclusion was based on the “effectively recommend” language of the 
definition of the term “supervisor” as contained in the act because “service 
assistants” by the nature of their positions have “an intimate knowledge of the 
operator’s work performance.” Surely knowledge of the operator’s work per- 
formance is not the equivalent of authority “effectively to recommend” in the 
interest of the empolyer “to hire, transfer, suspend, lay off, recall, promote, 
discharge, assign, reward, or discipline other employees or responsibly to direct 
them.” 

If the rationale of the Board is followed and applied among the companies 
of the Bell System, for example, it could result in more than 20,000 employees 
classified as “service assistants” being removed from collective bargaining 
units and denied the right of union representation. While there has yet been 
no outwardly recognizable attempt on the part of the Bell System to follow the 
reasoning laid down in the three General Telephone cases, the mere possibility 
of any steps being taken in this direction is sufficient reason for clarifying and 
tightening the Taft-Hartley definition of “supervisor” without delay. 

An employer cannot make a supervisor out of a rank-and-file employee simply 
by giving him a title and theoretical authority to perform one or more of the 
enumerated supervisory functions, or merely by giving him perfunctory authority 
to make recommendations relating thereto. The service assistant, as is evi- 
denced by the undeniable facts set out above, is nothing more than a “paper” 
supervisor or strawboss. She does not in fact make effective recommendations. 
Any and all aspects of her job are purely routine or clerical in nature, and 
the various tasks she is required to perform do not require, and do not even 
permit, the use of independent judgment. 


CONCLUSION 


In order, therefore, to restrict the application of the definition of “supervisor” 
to accomplish ‘the expressed intent of Congress to limit this exemption to em- 
ployees “above the grade of strawbosses, leadmen, setup men and other minor 
supervisory employees,” it is necessary to further tighten the definition. This 
can be done by adding to the definition the requirement that an employee to be 
exempt from the act as a “supervisor” must have responsibility for the formula- 


1 General Tpaphene Company of California, 106 NLRB 413 (1953) ; General Telephone 
c 


Company of Michigan, 112 NLRB No. 7 (1955) ; General Telephone Company of Ohio, 112 
NLRB No. 152 (1955). 
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tion or execution of management policy with respect to the employees under his 
direction. 

We, therefore, recommend that the definition of supervisors be amended to 
read as follows (the amending language is italic) : 

(11) The term ‘supervisor’ means any individual having authority in the 
interest of the employer to hire, transfer, suspend, lay off, recall, promote, dis- 
charge, assign, reward, or discipline other employees, or responsibility to direct 
them, or to adjust their grievances, or effectively to recommend such action, if in 
connection with the foregoing the exercise of such authority is not of a merely 
routine or clerical nature, but requires the use of independent judgment, and is 
coupled with responsibility for the formulation or execution of management policy 
with respect to the empioyees under his direction.” 


STATEMENT OF JOHN H. ELse, LEGISLATIVE COUNSEL, NATIONAL RETAIL LUMBER 
DEALERS ASSOCIATION 


Mr. Chairman and members of the Labor Subcommittee, my name is John H. 
Else and I am legislative counsel for the National Retail Lumber Dealers Associa- 
tion, with headquarters in Washington, D.C. 

This subcommittee has before it two major bills referred to as “labor manage- 
ment reform” bills. The sponsors of these bills contend that they will eliminate 
the evils brought to light by the McClellan committee. 

This subcommittee must decide whether the measures before it are effective 
reform bills. 

‘To make this determination, it is necessary to first determine what weaknesses 
in the present law have permitted or encouraged the evils and irregularities 
found to exist, and which of these can and should be cured by national legislation. 

In our comments we will refer to 8. 505 as the Kennedy bill and S. 748 as the 
administration’s bill. 

Sponsors of S. 505 have advocated present consideration of their measure and 
later consideration of proposed amendments to the Taft-Hartley Act. 

There can be no effective reform bill without certain important amendments 
to the Taft-Hartley Act, including the elimination of the jurisdiction no man’s 
land in certain labor matters, the closing of the loopholes in the secondary 
boycott law, and the outlawing of organizational and recognition picketing. 

Admittedly, some of these proposals are controversial, but we expect effective 
reform legislation to be controversial. 

We believe that the Kennedy bill falls far short of being an adequate reform 
measure. True, it has certain desirable provisions, but it lacks a number of 
provisions necessary for a proper reform measure. 

We feel that a reform bill without the inclusion of provisions for the follow- 
ing would be an inadequate reform bill. Provisions that would: 

1. Outlaw recognition and organizational picketing. 

2. Assure democracy in unions and guarantee secret elections of union officials. 

3. Require union officials to operate in a “fish bowl” on all union fiscal matters. 

4. Provide adequate remedies in the courts for union members for irregulari- 
ties of officials and to protect the rights of individual employees from reprisal by 
entrenched officials. 

5. Remove the no man’s land between State and Federal jurisdiction over labor 
matters. 

6. Make the antitrust laws applicable to labor unions. 

7. Close the several loopholes in the secondary boycott provisions of the 
Taft-Hartley Act. 

8. Assure the individual protection of his right to refrain from joining the 
union if he so desires or to join the union of his choice. 

9. Prohibit the use of union funds for political purposes contrary to the political 
beliefs or desires of individual union members. 

The inadequacies of the Kennedy bill can best be demonstrated by pointing 
out some of the important things it does not include. 

1. The outlawing of organizational and recognition picketing. The organiza- 
tional picket is generally used because the union organizer knows he does not 
have a majority of the company employees as members or who want to be 
members of his union. This type of picketing is usually designed to force the 
employer to pressure his employees to join the union. 
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2. Secondary boycotts. There are a number of loopholes in the present law on 
secondary boycotts which have become tools of union leaders. Although the 
Congress intended to outlaw secondary boycotts in the 1947 law, many loopholes 
have arisen through court decisions and NLRB interpretations. Some examples 
are: 

(a) It is not illegal for the union officials to pressure the employer to stop 
doing business with another employer. 

(b) The term “concerted” in section 8(b) (4) has created another loop- 
hole. The courts have held that the inducement of a single employee is not 
a “concerted” activity. 

(c) Another loophole is found in the words “in the course of their em- 
ployment.” Unions get around the law by inducing its members not to ac- 
cept employment by a particular employer. 

3. It falls short of providing for union democracy. 

4. It deprives employers of their right of free speech. 

5. It does not afford the means or protection for individual members to assert 
their rights. 

6. In some respects, the Kennedy bill is weaker than the present law. 

The Kennedy bill does not touch on secondary boycotts and the administra- 
tion’s bill closes some of the present loopholes while, at the same time, opens 
new loopholes. In this respect they are both defective. 

S. 76, introduced by Senator Curtis (Nebraska), is, we believe, the most effec- 
tive bill dealing with secondary boycotts and organizational picketing, and we 
urge its approval. 

The administration has, for some reason we fail to understand, included a 
provision permitting within certain limits secondary boycotts in the construction 
industry. If this provision is approved, thousands of small contractors and 
subcontractors would be seriously affected, although they might not be involved 
in any controversy with the union. 

We contend that to single out an industry and say that secondary boycotts in 
that industry are “good” but other secondary boycotts are “bad” is rank dis- 
crimination and cannot be justified on any reasonable basis. 

The Kennedy bill would permit prehiring agreements in the construction in- 
dustry and require employees to join the union within 7 days (presently 30 
days). Under this proposal a prehire agreement could be entered into without 
the consent of the employees; and if they did not join the union in 7 days, they 
would be fired. 

We submit that to adopt such a provision is a step in the opposite direction 
from that which the sponsors of this reform legislation allege that is it intended, 
which is greater democracy in unions. 

It is hoped that before this subcommittee closes its hearings on the subject of 
reform legislation, Senator McClellan, chairman of the Select Committee on 
Improper Activities in Labor Unions, will be requested to appear before the 
committee to express his views on what reform measures are necessary to cor- 
rect the evils uncovered by his committee. 

To report out a bill without this testimony before the committee would be like 
legislating in a vacuum. 

Whether there should be one, two, or more bills to accomplish adequate reform 
is not as important as the question “Will there be effective labor reform laws on 
the books when the present session ends?” 

The true test of this legislation is not whether it is controversial or non- 
controversial, but is whether it will accomplish the reforms necessary, and tak- 
ing into consideration the interest of the employees, employers, and, last but not 
least, the interests of the public. 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA, 
Yonkers, N.Y., February 19, 1959. 
Hon. JoHn F: KENNepy, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR KENNEDY: I am president of Local 456, International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen & Helpers of America. 

On January 29, 1959, Mr. Godfrey P. Schmidt, gave testimony before a Sub- 
committee on Labor of the Committee on Labor and Public Welfare, at which you 
presided. In the course of his remarks Mr. Schmidt made reference to John 
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Acropolis and his methods of conducting the affuirs of this union. He also 
alluded to a labor controversy between this organization and E. Rabinowe & Co. 
Inc., one of Mr. Schmidt’s clients. 

The references by Mr. Schmidt to both Acropolis and the incidents concerning 
the labor dispute are false, inaccurate and, in my opinion, deliberately malicious. 

With respect to Acropolis, my predecessor as president of this organization, 
I wish to state that, contrary to the assertions of Mr. Schmidt, at page 87, where 
he quotes Acropolis as having said ‘‘we don’t tolerate elections,” that nothing 
could be further from the truth. As president of this organization, Acropolis 
was elected each time only for a period of 1 year although under the constitution 
of the international union he could have run for a term of 4 years. This he 
refused to do for the reason that, as he frequently said, the membership should 
have the right to remove officers after 1 year. Every offiical of this organization 
was elected by similar action of the membership. The affairs of this organiza- 
tion under Acropolis were honestly and democratically conducted. Full and 
detailed financial accountings were given to every member of the union at each 
quarterly meeting. 

The membership was kept fully informed of every matter concerning the 
welfare of the local union, and they were encouraged and did participate in full 
discussions of these problems at each membership meeting. I challenge anyone 
to prove the contrary. 

As you probably are aware from your membership on the McClellan committee, 
Acropolis used his influence and energies to thwart the infiltration of characters 
associated with the garbage racket into Westchester County. Because of these 
efforts, it is the feeling of most of our members that Acropolis paid with his life. 
To associate him, as Mr. Schmidt has done with dictators and racketeers, is 
most untrue and, as I said before, I believe this attack to have been maliciously 
motivated. The ostensible purpose for Mr. Schmidt’s remarks was to comment 
upon the proposed Kennedy-Erwin bill. There is nothing in this bill, except the 
reporting features, which local 456 did not follow as a matter of course in the 
operation of its affairs under the presidency of John Acropolis, and the same 
is true today. 

Mr. Schmidt also made false and untrue statements concerning the labor dis- 
pute between this organization and his client, Rabinowe. At page 87 of the 
record, the following statement by him appears: 

“After 4 weeks, 60 tires were gashed, 11 trucks were disabled by a solution of 
sirup or molasses and sand in the gasoline tank, 6 other trucks were disabled by 
virtue of tearing out their electrical equipment.” 

To begin with the labor controversy between this organization and Mr. 
Schmidt’s client was not a strike. It was a lockout caused by Rabinowe’s anti- 
union bias which had been manifested over a long number of years. 

With respect to the factual statement above referred to, I have had occasion, 
since the receipt of Mr. Schmidt’s testimony, to reexamine the papers that were 
filed in supreme court, Westchester County. I wish to state categorically that 
in the application for an injunction prepared by Mr. Schmidt, there is absolutely 
no reference whatever to the disablement of any trucks, whether by means of 
sirup or molasses and sand, or by interference with their electrical equipment. 
Indeed, there is no reference whatever to the gashing of 60 tires. He failed to 
state that no one was found guilty of alleged kidnaping. 

Apparently, Mr.-Schmidt is still embittered because the court denied his appli- 
cation for an injunction, thereby, as he himself indicated at page 88, “causing 
him to lose a client.” The reasons for the court’s action were in perfect con- 
formance with the laws of this State which are very well known and have been 
the policy of this State since the enactment of section 876(a) of the Civil Practice 
Act (the counterpart of the Federal Norris-LaGuardia Act). In my opinion, it 
is unfortunate that Mr. Schmidt was permitted to so inaccurately and maliciously 
refer to our former president and to misstate the true facts of a particular dispute 
because his comments were published in the metropolitan press of this area in 
which organization enjoys a good reputation because of its opposition to 
racketeers and dictators. 

I am prepared to appear before your committee and give it the full facts of 
what occurred in connection with the Rabinowe strike and to explain the method 
of operation of this union, both under the presidency of John Acropolis, and as it 
istoday. If, however, your schedule does not permit me to appear, may I respect- 
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fully rejuest, in behalf of the memory of our late president, and as well for the 
interest of our. 2500 members, that this statement be made a part of the record 
of your committee’s proceedings. 
Respectfully yours, 
EDWARD DOYLE, 
President, Local Union No. 456. 


FIpuciIARY RESPONSIBILITY FOR LABOR UNION OFFICIALS 
(Submitted on request by the U.S. Chamber of Commerce) 


This discussion of the fiduciary responsibility to be applied to labor union 
officials concerns itself largely with broad obligation of any fiduciary to avoid 
any activity that involves a conflict of interests—personal interest versus trust 
duties. It necessarily covers much more than acts comparable to the ultra 
vires acts of a corporate official. It does not, however, make any reference to 
the narrow statutory duty or limitations imposed on charitable trustees as to 
investments. Imprudent investments by union officials is not in issue. 

The issue is any activity of union officials that conflict with their positions of 
trust vis-a-vis the union’s members. 

The courts of only a few jurisdictions have ruled that administrative officers 
of labor unions occupy positions of trust. (See: International Hod Carriers y. 
Bednasek, 205 P 2d, 796; Dusing v. Nuzzo, 26 NYS 2d, 345.) 

Even though there has been little litigation to establish the true relationship 
between a union official and the members of the union, it is clear that where 
the relationship has been tested it falls short of being an equivalent fiduciary 
relationship as that occupied by a director or officer of a corporation. 

Courts in the following States have ruled that a director or officer of a corpora- 
tion occupies a fiduciary relationship to the corporation and its stockholders: 
Arkansas, California, Connecticut, Delaware, Florida, Idaho, Illinois, Indiana, 
Iowa, Louisiana, Maryland, Massachusetts, Michigan, Minnesota Montana, 
Missouri, Nebraska, New Jersey, New York, North Carolina, Ohio, Oklahoma, 
Pennsylvania, South Dakota, Texas, Utah, Virginia, West Virginia, Wisconsin. 

The legal recognition of a fiduciary relationship requires the director or officer 
to act with fidelity, the highest degree of good faith, and to subordinate any 
private or personal interest to the trust duty in the event of any conflict. The 
device used by the courts to enforce this duty is that of the constructive trust. 
Money, property, or any other thing of value coming into the possession of a 
director or officer of a corporation by virtue of his position is said to be held 
by him in trust for the benefit of the corporation and its stockholders. Thus, 
the purchase of property on his own account with corporate funds does not give 
title to the propert to the director or officer. The courts will find the owner- 
ship to be in the corporation. 

Similarly, private dealings by an officer or a director based upon his knowledge 
and position of trust will inure to the benefit of the corporatin. This is true 
even though the corporation is not injured by such dealings. The profit or com- 
mission from any such transaction will, in the absence of a clear understanding 
to the contrary between the corporation and its officers or directors pass to 
the corporation. This is based on a theory that to hold otherwise would result 
in the unjust enrichment of the corporate official. 

Examples of this type of conflict of interests are abundant. An officer or 
director of a corporation with a choice of suppliers who take a kickback from 
one supplier receives the payoff as a constructive trustee for the benefit of the 
corporation. This is true even though the choice of supplier was the most 
favorable for the corporation. 

The placing of an insurance contract with a firm that delivers a car or other 
gift to an officer or director or his spouse will result in constructive trust being 
imposed on the gift for the benefit of the corporation. 

The use of the corporate position to make advantageous personal deals will 
result in all profits passing to the corporation, even though no corporate funds 
were employed in the transaction. 

It is clear that under existing laws a corporation or its stockholders may hold 
an officer or director personally responsible not only for improper use of corporate 
funds or defaleation, but for any personal profit of any kind acquired by such 
director or officer by virtue of his office. 
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On June 13, 1958, the Congressional Record for that date records the Senate 
debate of the administration amendment offered by Senator Smith of New Jersey, 
beginning on page 10029. Senator Ervin of North Carolina raised an objection 
to the amendment on the basis that: “The amendment undertakes to impose by 
Federal law a trust obligation or a fiduciary obligation upon union officers who 
handle money. Such obligations are now imposed upon such officers by State 
laws,” he asserted. “* * * Such an amendment is unnecessary * * * ” (p. 
10031, Cong. Rec., June 13, 1958). 

It is true that all States have laws dealing with fiduciary and trust responsi- 
bilities. However, it is not clear that union officers are considered fiduciaries by 
all States, or even by many States. Such a duty is not imposed specifically by 
any State statute and the common law rulings are exceedingly sparse. Conse- 
quently, it is necessary that that relationship be clearly spelled out under Federal 
law. 

This does not mean that a whole new set of standards be spelled out in a 
Federal statute. The factual situations that might give rise to the imposition 
of a constructive trust on property in the hands of a union official are too many 
to attempt to cover in a Federal statute. The inventiveness of persons who 
might seek personal gain from union office probably has no limit. Nor is there 
any requirement that such standards be enumerated for the adequate protec- 
tion of union members. 

Rather than establish Federal standards for union fiduciaries it would seem 
wise to merely equate the duty owed union members by union officers to that 
of the duty owed stockholders by corporate directors or officers. Since this 
relationship is clear under State laws, the enforcement of an equivalent duty 
upon labor union officers becomes a simple one. 

It is not sufficient to merely recite that union officials are fiduciaries and to 
establish the right of enforcement under the laws of the State in which the 
union has its principal office—the language of the administration bill. Since 
there are no standards under most State laws that have developed with regard 
to union officers’ conflicts of interest, it is necessary to provide a guide for the 
courts of equity that will be called upon to enforce the rights of union members. 
The best and simplest guide is found in the State laws relating to fiduciary 
responsibilities of corporate officials. 

Union members could enforce in a court of equity an accounting from union 
officers for all funds or property in their hands. 

Although the standards to be enforced under such a provision would vary 
from State to State, this would impose no greater hardship than is now the 
case with stockholders enforcing equivalent rights against officers or directors. 


STATEMENT OF GEORGE L. WEASLER, ATTORNEY AT LAW 


As a practicing attorney in Puerto Rico having devoted the last 17 years to 
the practice of labor-relations law in the States and here in Puerto Rico,’ I am 
submitting this statement regarding the labor-management reform bill of 1959 
(8S. 505). 

From 1935 to 1947 the United States lived with and experienced 12 years of 
the Wagner Act. Since 1947 to date we have had an additional 12 years of 
living with and experiencing the effects of the Taft-Hartley Act. The basic 
thought in both acts has been to encourage ‘“‘the practice and procedure of col- 
lective bargaining and by protecting the exercise by workers of full freedom of 
association of representatives of their own choosing, for the purposes of negoti- 
ating the terms and conditions of their employment or other mutual aid or 
protection” (title I, see. 101(1) National Labor Relations Act). No one can 
seriously argue against the salutory effect of the congressional intent to do 
everything in its power to encourage collective bargaining and the signing of 
collective-bargaining agreements. 

It seems to the undersigned that the committee can consider and recommend 
legislation most effectively if it keeps this intent in mind. 


11942-46, associate attorney, NLRB, 5th regional office, Baltimore, Md.; 1946—47, 
southern regional attorney, Textile Workers Union of America, CIO, Charlotte, N. C.; and 
legal adviser for various local unions of the Steelworkers Union, American Federation of 
Hosiery Workers and International Association of Machinists ; 1948—57, chief legal officer, 
24th regional office of NLRB in San Juan, P.R.; 1957-59, legal counsel for various 
‘employers and unions. 
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There have been thousands of decisions by the National Labor Relations Board 
and the courts interpreting various provisions of the National Labor Relations 
Act and countless more thousands of words written about these interpretations. 
It is my intention, therefore, to stay away from the controversies raised by the 
experts and deal with what I believe to be basic thoughts for you to consider. 

If the statement “time is of the essence” means anything in the law, it most 
certainly must apply in the field of labor-management relations. The courts are 
dreadfully slow in deciding cases. The National Labor Relations Board is even 
worse. Any proposed legislation should and could be designed to eliminate as 
much redtape as possible. For instance, the five-member Board in Washington, 
during the last fiscal year, fiscal 1958, had to make 1,793 decisions in the 16,748. 
eases filed. No one can convince the undersigned that the Board had the time or 
energy to properly consider such a raft of cases. And certainly no one can con- 
vince the undersigned that 1,793 cases were of such national importance that 
they needed Board consideration in the first place. Why not a statutory direc- 
tion that all but an extremely few policymaking decisions be decided on the 
regional level through three-member regional boards? 

Litigation does not solve labor disputes. For instance, after 12 years of Taft- 
Hartley we still rangle over what is a secondary boycott. Without arguing 
the merits of this section of the statute, I do wish to point out that to the extent 
the Taft-Hartley law gave priority to secondary-boycott situations with the 
Board and the courts it has all been to the good. The time saved in these cases 
as compared with other types of labor-management cases is tremendous. Why 
not a statutory mandate that more cases be given priority and/or a statutory 
mandate that special labor-management courts be set up? Limited appeals 
could be allowed to the various circuit courts of appeal thus protecting the 
judicial process. 

Under the law, as it now stands, final orders of the National Labor Relations 
Board are not self-enforcing. Thus, further delay is entailed while compliance 
is frustrated. Why not a statutory provision to the effect that noncomplied with 
Board orders or appeals within a specified limited time, automatically became 
orders of the court? Congress has a precedent in the section of the law which 
now provides that intermediate reports of trial examiners become Board orders 
unless exceptions are filed in a limited time. 

Effective enforcement of Board and court orders should be provided for, 
numerous orders of the Board and the courts are outstanding here, and in the 
States, without enforcement. Indeed, the practice has developed of taking new 
charges and processing them without regard to outstanding orders and decrees. 
This only adds up to needless and costly litigation and ineffective enforcement 
of the law. 

Countless Board and court decisions struggle with the intent of Congress. 
The Board has the tendency to define congressional intent as it desires. This is 
done so loosely that new Board members have no hesitancy or difficulty of re- 
defining as they please. Although difficult of doing, Congress should spell out its 
intention as specifically as possible. The Board should not be allowed to do 
so. In this connection, the Board has developed the further habit of assuming 
that Congress knew of the Board’s intent in its own decisions and has used this 
argument in deciding why the congressional intent was or was not for a specific 
proposition. Congressional intent then becomes a convenient footba’l and 
frustrating. 

The question of Federai versus State jurisdiction is indeed complicated but 
can be solved. The Federal and State boards have their own axes to grind and 
their own particular interests to protect. Once Congress has decided what the 
national policy on labor-management relations should be it could readily decide 
that states with identical statutes conld assert jurisdiction to a defined point 
with final review by the National Board or the Federal courts. With the present 
ery from all sides for legislation protecting union and welfare funds, it would 
seem that most states would consider taking the whole package. This point 
has merit for several reasons. It would develop uniformity of the overall na- 
tional policy. It would increase the number of forums where interested parties 
could go for relief. It would help remove the tremendous burden of cases 
currently considered by the National Board. 

Board members and the General Counsel should be bipartisan appointees for 
longer periods of time and with definite defined qualifications. No one becomes 
an expert overnight despite the reams of speeches turned out by Board members: 
and General Counsels after only a surprisingly short period of time in office. 
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The undersigned is well aware that the above is written in a general way. 
However, I believe the points are well taken and could be well developed by 
the members of the committee and their able staffs. 


AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS, 
New York, N.Y., February 4, 1959. 
Hon. JOHN F. KENNEDY, 
Chairman Subcommittee on Labor of the Senate, Committee on Labor and Public 
Welfare, Senate Office Building, Washington, D.C. 

DEAR SENATOR KENNEDY: You have before you at this time a number of bills 
providing for the reporting of financial information by labor unions to the U.S. 
Government. Since the pressures on your time made it impossible to grant our 
request to appear before you, we would appreciate it if this statement could 
be made a part of the record of your hearings. 

As you may know, the American Institute of Certified Public Accountants 
is the only national association of certified public accountants. The primary 
interests of the institute are concerned with the work of independent, pro- 
fessional, certified public accountants, with major emphasis on accounting 
principles and procedures, auditing, income taxation, and advice on matters in 
which accounting training and experience give them special competence. 

We emphasize that we are not taking any position for or against these bills 
on their merits. We are addressing ourselves only to their financial reporting 
requirements. 

All of the bills before you at this time apparently recognize that there can 
be no effective regulation of union activities without submission of financial 
information to the regulatory authorities. However, insofar as we have been 
able to ascertain, none of the bills provides any safeguard against the sub- 
mission of inadequate or,unreliable financial reports. 

We have no doubt that the great majority of union leaders, like the great 
majority of business managements, would be scrupulously honest in compliance 
with legal requirements. But it is with the minority that legislation of this 
type is primarily concerned. Again, there may be question whether technical 
competence may be assured on the part of all those filing the required statements. 

The value of requiring financial reporting will be impaired if the Secretary of 
Labor cannot assume that all the financial statements filed with him are reliable. 

If the Congress requires by statute that financial reports be furnished to a 
Government agency, then it seems to us imperative that such reports be prepared 
so as to present fairly the required information and to disclose all material facts. 
The accepted method of providing such assurance is to require an independent 
audit made by competent accountants in accordance with generally accepted 
auditing standards. This is the practice in regulations affecting business man- 
agement, such as those administered by the Securities and Exchange Commission, 
the Rural Electrification Administration, the Small Business Administration, and 
other Government agencies. It is also the accepted practice in the commercial 
world. We suggest that the same principle is applicable to the proposed legisla- 
tion before you. 

In the bill Mr. McClellan introduced last April (S. 3618, 85th Cong., 2d sess.) 
this would have been accomplished by requiring the filing of “a financial state- 
ment certified by an independent certified public accountant * * *.” Certified 
public accountants are bound by the codes of ethics which require them to make 
sure that financial statements on which they report, as independent aduitors, 
contain all material information customarily included in such statements and 
are properly presented. 

As a specific provision for inclusion in the proposed legislation, we suggest 
“financial statements audited by independent certified public accountants in 
accordance with generally accepted auditing standards.” 

The phrase “generally accepted auditing standards” may appear vague, but 
it has a definite meaning both for professional accountants and for the courts. 
These standards have been widely published, are well-recognized and accepted 
by CPA’s as establishing the responsibility assumed by an independent auditor, 
and have frequently been cited by the courts, the Securities and Exchange Com- 
mission and other Governmental agencies. 

The labor unions themselves have recognized the importance of an inde- 
pendent audit by certified public accountants. As you know, the AFL-CIO in 
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its recommended code of minimum accounting and financial controls for affili- 
ates states: “At least annually, an audit of the accoutes of each affiliate, except 
directly affiliated local unions of the AFL-CIO, should be made by independent 
certified public accountants. A summary of such audit approved by such inde- 
pendent certified public accountants should be made available to the membership 
of the affiliate and to the public.” 

The question may be raised as to whether some unions may be too small to be 
able to afford an audit by an independent CPA. A small union, like many a 
small business, may have need for the services of a certified public accountant 
far out of proportion to its size. The CPA will not only perform the audit, but 
usually can make recommendations for simplification and improvement of proce- 
dures which are likely to result in substantial economies to the client. Further- 
more, the smaller the union, the fewer transaction there are to examine and, 
barring some unusal situation, the less expensive the audit. 

If it seems wise to you to exempt some of the very small unions from the 
audit requirement, we would urge that the exemption be a matter of administra- 


tive discretion, within limits, rather than by outright statutory exemption. We - 


believe the Secretary of Labor should have the right to determine from his 
experience with such statements whether it is desirable to exempt unions on 
the basis of size. He may find that some of the ills you wish this legislation 
to cure are to be found in very small unions, and that he will need reliable 
financial statements from them if he is to carry out his responsibilities under 
the act. 

If the American Institute can be of any assistance to your committee or to 
the members of your staff in connection with matters involving accounting, 
auditing, or financial statements, we hope you will let us know. 

Yours sincerely, 
JOHN L. Carey, Erecutive Director. 


ENGINEERS JOINT COUNCIL, 
New York, N.Y., February 2, 1959. 
Hon. JoHN F. KENNEDY, 
Chairman, Subcommittee on Labor of the Senate Committee on Labor and Public 
Welfare, Washington, D.C. 


Dear Mr. CHAIRMAN: This is addressed to you on behalf of Engineers Joint 
Council, Inc., a federation of professional engineering societies with a combined 
membership of 300,000 professional engineers in the United States. 

We are concerned about a proposed amendment of the Labor-Management 
Relations Act of 1947, as amended, contained in S. 505 (cited as the Labor- 
Management Reporting and Disclosure Act of 1959) which, as presently drafted, 
appears to weaken substantially the protection now accorded under section 
9(b), of the Labor-Management Relations Act of 1947, as amended, to professional 
employees of employers in the building and construction industry. 

Under section 9(b) of the Labor-Management Relations Act of 1947, as 
amended, the National Labor Relations Board shall not “decide that any unit 
is appropriate * * * if such unit includes both professional employees end em- 
ployees who are not professional employees unless a majority of such professional 
employees vote for inclusion in such unit * * *.” This provision in effect gives 
professional employees the privilege of determining by majority vote whether 
they are to be included in a unit containing nonprofessionals. 

Section 603(a) of S. 505 would amend the Labor-Management Relations Act 
of 1947, as amended, by inserting the following subsection under section 8 of 
the act: 

“(e) It shall not be an unfair labor practice under subsections (a) and (b) 
of this section for an employer engaged primarily in the building and construction 
industry to make an agreement covering employees engaged (or who, upon their 
employment,. will be engaged) in the building and construction industry with a 
labor organization (not established, maintained, or assisted by any action defined 
in section 8(a) of this act as an unfair labor practice) because (1) the majority 
status of such labor organization has not been established under the provisions 
of section 9 of this act prior to the making of such agreement, or (2) such agree- 
ment requires as a condition of employment, membership in such labor organiza- 
tion after the seventh day following the beginning of such employment or the 
effective date of the agreement, whichever is later, or (3) such agreement requires 
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the employer to notify such labor organization of opportunities for employment 
with such employer, or gives such labor organization an opportunity to refer 
qualified applicants for such employment, or (4) such agreement specified mini- 
mum training apprenticeship, or experience qualifications for employment or 
provides for priority in opportunities for employment based upon length of service 
with such employer, in the industry or in the particular geographical area: Pro- 
vided, That nothing herein shall set aside the final proviso to section 8(a) (3) of 
this act: Provided further, That any agreement to which clause (1) of this sub- 
section applies, not otherwise constituting a bar to a petition filed pursuant to 
section 9(c) or 9(e), shall not become a bar to such petitions solely by reason 
of this subsection.” 

Under section 603(a) or S. 505, professional engineers engaged or to be engaged 
by employers in the building and construction industry might well find themselves 
in a bargaining group with those who were not professional employees, a situa- 
tion which long experience has demonstrated to be highly undesirable. The 
reason for this is that there is no language in section 603(a) which makes it clear 
that the intent of section 9(b), insofar as it relates to professional employees, 
must be respected. 

The record demonstrates that the proponents of S. 505 did not intend to bring 
professional employees under the provisions of the bill, and there is no indication 
that anyone desires to change in any way the status of professional employees 
under the Labor-Management Relations Act of 1947, as amended. It appears 
rather that the problem with which we are concerned was inadvertently over- 
looked. 

In order to avoid the difficulties outlined above, we respectfully suggest that the 

language of section 603(a) of S. 505 be clarified by inserting the following proviso 
immediately following the words “making of such agreement” on line 9, page 49 
of S. 505: 
“Provided, however, That no such agreement shall be made with respect to a unit 
which includes both professional employees and employees who are not profes- 
sional employees unless a majority of such professional employees have consented 
in writing to inclusion in such unit.” 

This proviso, which is framed in language similar to that in section 9(b) of 
the Labor-Management Relations Act of 1947, as amended, would simply make 
it clear that no exception to the professional employees clause of section 9(b) 
of the Labor-Management Relations Act of 1947, as amended, was intended and 
that professional employees may not be compelled to be covered by a collective 
bargaining agreement made by the employer with a labor organization unless a 
majority of such professional employees consent. 

We believe it likely that this same oversight will occur in the wording of corre- 
sponding bills that may come before your committee. If so, the above recom- 
mended amendment would apply with equal force. 

We respectfully request that the suggested amendment be incorporated in any 
legislation carrying provisions similar to those of section 608(a) of S. 505. This 
is a matter of substantial importance. Experience has thoroughly demonstrated 
that it is highly inappropriate and unsatisfactory to combine professional em- 
ployees and nonprofessional employees in one unit. Because of the wide diver- 
gence of attitude that exists it is not reasonable to expect that such a combination 
can bring about constructive results. 

Inclusion of this amendment will not affect the obvious purpose of section 
603 (a). 

Respectfully submitted. 

E. LAWRENCE CHANDLER, 
Chairman, Engineers Joint Council Labor Legislation Panel. 


